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Bli. Bligh’s Reports, House ox Lords, 4 vols., 1819 — 1821 

Bh. (n. s.) .. Bligh’s Reports, House of Lords, New Series, 11 

vols., 1827—1837 

Bos. & P. . . • » Bosanquet and Puller’s Reports, Common Pleas, 

8 vole., 1796—1804 

Bos. & P. (n. r.) . • Bosanquet and Puller’s New Reports, Common Pleas, 

2 vols., 1804—1807 

Bract • . Bracton De Legibus et Gonsuotudiuibus Anglim* 

Bro. Abr. . . . . Sir J. Brooke’s Abridgment 

Bro. 0. 0. • .. . . W. Brown’s Chancery Bej^rts, 4 vols., 1778 — 1794 

Bro. Ecc. Rep. . . . • W. G. Brooke’s Ecclesiastical Reports, Privy Council, 

. 1 vol„ 1860—1872 

Bro. (n. o.) , • • • Sir R. Blooke’s New Oases, 1 voh, 1616— 1668 

Bro. P^l. Oas. . . . . J« Brown’s Cases in Parliament, 8 vols., 1702 — 1800 

Bro. Supp. to Mor. . . M. P. Brown’s Supplement to Moiison’s Dictionary 

of Decisions, Court of Sesaon (Scotland), 6 vols. 
Bro. Synop. •• M.P. Brown’s Synopsis of Decdsions, Court of Session 

(Scotland), 4 vols., 1682 — 1827 
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Brod. A Bing. « . 
Brod. ft E. . • 
Broun . . 
BrcAni. ft Imsh. 
Brownl. . . 

Bruce 

Buchan. .. .« 

Buck 

Bulat 

Bunbr 

Burr 

Buit. S. C. 

Burrell . . 


Broderip and Bingham^a Reports. Common Pleas. 
3 vola., 1819—1822 

Brodrick and Eremantle’a Ecclesiastioal Reports, 
Privy Council, 1 voL, 1705 — 1864: 

Broun’s Justiciary Reports (Scotland), 2 vole., 1842— 
1845 

Browning and Lushington's Reports, Admiraltv, 
1 vol., 1863—1860 ^ 

Brownlow and Goldesborougb’a Reports, Common 
Pleas, 2 i>arts, 1569 — 1624 

Bruce’s Decisions, Court of Session (Scotland). 1714 
—1715 ^ 

Buchanan’s Reports, Court of Session and^Jiisticiary 
(Scotland), 1806—1813 

Buck’s Cases in Bankruptcy, 1 vol., 1816 — 1820 

Bulstrode’s Reports, King’s Bench, foL, 3 parts in 
1 voL, 1610—1626 

Bunbury’fl Reports, Exchequer, fol., 1 vol., I'yi3 — 
1741 

Burrow’s Reports, King’s Bench, 5 vols., 1756 — 1772 

Burrow’s Settlement Cases, King’s Bench, 1 vol., 
1733—1776 

Burrell’s Reports, Admiralty, ed. by Marsden, 1 voL, 
1648—1840 


V. • • . • 

C. B. . • . • 

• m 

m • 

C. B. (N. 8.) 


0. 0. Ct. Cas. . . 

• • 

0. D. R« • • • • 

• • 

0. P. D 

• • 

0. ft P. . . • « 


Ouh. ft El. . • 


Oald. Mag. Cas. 
Calth. 


Camp. 

Carp. Pat. Cas. . . 

• - 

• • 

Clar. ft Kir. 


Car. ft M. . • 

S • 

Oort 

m • 


Carth. 


Cary 

Oas. in Ch. 

Cas. Praot, K. B. 
Oas. Sett. 


Cas. Finch 
Cas. temp. King 

Cas. temp* Talb. . .. 

Qh. (preyed by date) 


Oh. App. . , 
Oh. D. 


Court of Appeal 

Common Bench Reports, 18 vols., 1845 — 1856 
Common Bench Reports, Now Series, 20 vols., 1856 — 
1865 

Central Criminal Court Cosos (Sessions Papers), 1834 
— (current) 

Common Daw Reports, 3 vols., 1853 — 1855 
Daw Rejiorts, Common Pleas Division, 6 vols., 1875 
—1880 

CaiTington and Payne’s Reports, Nisi Prius, 9 vols. 
1823—1841 

Cababe and Ellis’s Reports, Queen’s Bench Division, 
1 voL, 1882—1885 

CaldocoU’s Magistrates Cases, 1 vol,, 1777 — 1786 
Calthrop’s City of Dondon Cases, King’s Bench, 1 vol., 
1609—1618 

Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 
Carpmael’s Patent Coses, 2 vols., 1602 — 1842 
Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 
1815—1863 

Carrington and Marshman’s Reports, Nisi Prius, 
DvoL, 1841—1843 

Carter’s Reports, Common Pleas, fol., 1 vol., 1664 — 
1673. 

Corthew’s Rex>ortB, King’s Bench, fob, 1 vol., 1687 — 
1700 

Cary’s R^orts, Chancery, 1 vol. 

Cases in Chancery, fob, 3 parts, 1660 — 1097 
Cases of Fraotioe, King’s Bench, 1 vob, 1655 — 1775 
Cases of Settlements and Removals, 1 vob, 1689 — 
17J¥r 

Oases temp* Eihch, Chancery, fob, I vob, 1673 — 1680 
Select Oases tomp. King, Chancery, fob, 1 vol.,J724 
—1733 ^ 

Oases in Equity tefnp, Talbot, fob, 1 vob, 1730 — 1737 
lAw Reports, Chancery Division, sinoe 1800 (e.g* 
[1891] 1 Oh.) 

Daw Reports, Chancery Appeals, 10 vols., 1865 — 1875 
Daw Reports, Chancery Division, 45 vols., 1875 — 1890 
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Abbreviations. 


Oh. Rob.. . 


Char. Pr. 0(18. •. 

Char. Cham. Cas« • . 
Chiti. . • . • • ■ 

Cl. & Fin, • • . • 

Ola^, • • • • • • 

OlH. & Rick, • • • • 

dif , & Steph. 

Cockb. & Rowe . • 

Co. Ent. . . 

C/O. Inst. . . 

Co. Xatt. . . 

Go. Rep. . . 

Coll 

Coll. Jurid. 

Collea 

Colt 

Coin. 

Com. Cas. 

Coin. Dig, 

Comb. 

Con. & Law. 

Cooke & Al, 

Cooke, Pr. Cas. 

b 

Cooke, Pr. Ro*^. . . 

Coop. Q. . . 

( -oop. Pr. (-^as. . . 

Coop, temp, Brough. . ; 

Coop, temp, Cott. 

Corb. & D. 

Couper . . 

Cowp. 

Cox, C. 0 

Cox & Atk. 

Cox, Eq. Cas. 

Cox, M. & IT. 

Cl’. & J. . . • • , . 

t5r. & M 

Cr. fi. & R 

Or. &Phf 


Ghiiatopher Bobiiisoix’, Report,, Admiralty, S yola, 
1798 1808 

Charley*8 Now Praotioo Reports, 3 vole., 1875 — 1876 
Charley’s Chamber Caaes, 1 vol., 1875 — 1876 
Chi tty’s Ptectice Reports, King’s Bench, 2 vols., 
1770-^1822 

dark and Finnelly’s Reports, House of Lords,.. 12 
vols., 1831—1846 

Clayton’s Reports and Pleas of Assises at Yorke, 

1 vol., 1631—1650 

CliFord and Rickards’ Locus Standi Reports, 3 vols., 
1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., 
1867—1872 

Cockbum and Rowe’s Election Oases, 1 vol., 1833 

Coke’s Entnes 

Coke’s Institutes 

Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1616 
Collyer’s Reports, Chaiicory, 2 vols., 1844 — 1846 
C’ollectanea Juridica, 2 vols. 

C/olles* Oases in ParUamenfc, 1 vol., 1697 — 1713 
Ooltman’s Registration Gases, 1 vol., 1879 — 1885 
Comyns’ Reports, King’s Bench, Common Pleas, and 
Exchequer, fob, 2 vols., 1695 — 1740 
Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Oomoerbach^s Reports, King’s Bench, fob, 1 vol., 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 vols., 1841—1843 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 
1 vol., 1833 — 1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 
1706—1747 

Cooke’s Practical Register cf the Common Pleas, 
1 vob, 1702—1742 

G. Cooper’s Reports, Chancery, 1 vob, 1792 — 1815 
0. P. Cooper’s Reports, Chancery Practice, 1 vob, 
1837—1838 

C. P. Cooi)er’s Cases temp. Brougham, Chancery, 

1 vob, 1833—1834 

C. P. CooxH>r’s Cases temp, Cottenham, Chancery, 

2 vols., 1846 — 1848 (and miscellaneous earlier cases) 
Corbett and Daniell’s Election Cases, 1 vob, 1819 
Couper’s Justiciary Reports (Scotland), 5 vols., 1868 

— idSo ^ 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

Cox and Atkinson’s Registration Api)eal Cases, 1 vol., 
1843—1846 

S. C. Cox’s Equity Cases, 2 vols,, 1746 — 1797 
Oox, Macrae, and Hertslot’s County Courts Cases and 
Appeals, Vol. I., 1846—1852 
Crompton and Jervis’s Reports, Exchequer, 2 vols., 
1830—1832 

(h’ompton and Meeeon’s Reports, Exchequer, 2 vols., 
1832—1834 

CromptoniaMeesou, and Roscoe’s Reports, Exchequer, 
2 vols., 1834—1835 

Craig and Phillips’ Reports, Chancery, I vob, 1840 — 


Craw. & D. 


Crawford and Dix’s drouit Oases (Ireland), 3 vols., 
1838—1846 
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Oraw. ^ D. Abr. O, 

Gress. Insolv. Gas. 
Oripps’ Church Cas, 
Oro. Oar. 

Cro. Elis. 

Oro. Jac. •• 

Oru. Dig. 

Ounu. . . • • 


Curt. 


Crawford and Dix'a Abridged Oases (Ireland), t irol.» 
1837—1838 

CiosswelVs InsolToncy Oases, 1 vol., 1827 — 1829 
Oripps’ Church and Cilergy Oases, 2 parts, 1847 — 1850 
Oroke’s Reports ieinp, Charles I., l&ng’s Benoh and 
Common Pleas, 1 vol., 1625 — 1641 
Oroke’s Heports temp. Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582 — 1603 
Oroke’s Reports temp. James I., King's Bench and 
Common Pleas. 1 vol., 1603 — 1625 
Cruise’s Digest of the Law of Real Propertv, 7 vols. 
Cunningham’s Reports, King’s Benoh, fol., 1 vol.. 

1734—1735 •• 

Curteis’ Ecclesiastical Reports, 3 vols., 1831 — 1844 


Dalr. 

Dan. 


Dan. A LI. 


Dav. & Mer. 

l^av. Pat. Gas. 
Dav. Ir. . . 

Day 

Doa. & Sw. 
Deac. 

Doac. A Ch. 


Dears. A B. 

Dears. C. C. 
Deas A And. 

Do G. . . 

De G. P. A J. 

De G. A J. 

De G. J. A Sm. 


De G. M. A G. 


Do G. A Sm. 
Delane . . 


Den. 

Dick. 


Dig. 

Dirl. 


Dods. 
DonneU^ 
Doug. El. Gas. 
Doug. (k. b.) 
Dow 

Dow A Cl. 
Dow. A L. 


Daliym pie’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Dansoii and Lloyd’s Mercantile Cases, 1 vol., 1828 — 
1829 

Davison and Merivale’s Reports, Queon’s Bench, 

1 vol., 1843—1844 

Davies’ Patent Cases, 1 vol., 1785 — 1816 

Davys* (or Davies’ or Davy’s) Reports (Ireland), 

1 vol., 1604—1611 

Day’s Election Oases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecolesiastioal Reports, 1 vol., 

1855— 1857 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1810 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 
1832—1835 

Dearely and Bell’s Crown Oases Reserved, 1 vol., 

1856— 1858 

Dearsly’s Crown Oases Reserved, 1 vol., 1852 — 1856 ^ 
Deas and Anderson’s Decisions (Scotland), 5 vols., ^ 
1829—1832 

De Gex’s Reports, Bankruptcy, 1 vol., 1844 — 1848 
De Gox, Pisher, and Jones’s Reports, Chancery, 
4 vols,, 1859—1862 

De Gex and Jones’s Reports, Chanceiy, 4 vols., 1857 
—1869 

De Gox, Jones, and Smith’s Reports, Chancery, 
4 vols.» 1862 — 1866 

De Gox, Macnaghten, and Gordon’s Reports, Chan- 
cery, 8 vols., 1851 — 1857 

De Gex and Smale’s Reports, Chancery, 5 vols., 1846 
—1862 

Delane’s Decisions, Revision Courts, 1 voL, 1832 — 
1835 

Denison’s Crown Oases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chanceiy, 2 vols., 1559 — 1798 
Justinian’s iDigost or Pandects 

Dirleton’s Decisions, Court of Session (Scotland), 
fol., 1 voL, 1665—1677 

Dodson’s Rraorts, Admiralty, 2 vols., 1811 — 1822 
Donxi^lly’s imports. Chancery, 1 vol., 1836 — 1837 
Douglas^ Election Oases, 4 vols,, 1774 — 1776 
Douglas’ Report, Ewing’s Bench, 4 vols., 1778— *1785 
Dow^s Repoi'ts, House of Lords, 6 vols., 1812 — 1818 
Dbw and Clark’s Reports, House of 2 vols., 

"1827—1832 

Dowling and Lowndes’ FraoUoe Reports, 7 vols., 
1843—1849 
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Abbreviations. 


Dow. & By. (k. b.) . . Dowling and Byland’s Beports, King’s Bench,. 9 vol 0 .« 

1822—1827 

Dow. & IV- (m. c.) . . Dowling and Byland’s Magistrates’ Cases, 4 toIs., 

1822—1827 

Dow. & By. (n. p.) . . Dowling and Byland’s Boports, Nisi Prius, 1 part, 

182^1823 

Dowl. . . . . . . Dowling’s Practice Beports, 9 toIs., 1830 — 1841 

Dowl. (n. b.) .. .. Dowling’s Pmctice Boports, New Series, 2 toIs., 

1841—1843 

Dr. & WhI. . . . . Drury and Walsh’s Beports, Chancery (Ireland), 

2 vols., 1837—1841 

Dr. & War. . . Drury and Warren’s Beports, Chancery (Ireland), 

•• 4 vols., 1841—1843 

Drew. . . . . Drewry’s Beporis, Chancery, 4 vols., 1862 — 1869 

Drew. & Sin. . . . . Drewry and Smale’s Beports, Chancery, 2 vols., 1869 

—1866 

Diinkwater .. .. Drinkwater’s Beports, Common Picas, 1 vol., 1839 

Drury tenip. Nap. • . Drury’s Beports temp, Napier, Chancery (Ireland), 

1 vol., 1858— 1869 

Drury temp. Sug. • • Drury’s Beports te7np, Sugden, Chancery (Ireland), 

1 vol., 18^*1—1844 

Dugd. Orig. .. Dugdolo’s Origines Juridiciales 

Dunl. (Ct. of Sees.) • . Dunlop, Court of Session Cases (Scotland), 2nd series, 

24 vols., 1838—1862 

Dunning.. .. Dunning’s Beports, King’s Bench, 1 vol., 1763 — 

1764 

Durie .. .. •« Durie’s Decisions, Court of Session (Scotland), fol., 

1 vol., 1621—1642 

Dyer .. .. .. Dyer’s il^ports. King’s Bench, 3 vols., 1513 — 1681 

E. & B. . . . . . . Ellis and Blackburn’s Beports, Queen’s Bench, 

8 vols., 1862—— 1868 

E. &E. •• .. .. Ellis and Ellis’s Beports, Queen’s Bench, 3 vols., 

1858—1861 

E. B. & E. • • . • Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 

^ 1 voL, 1868—1860 

Eag. & Y. . . , . Eagle and Younge’s Tithe Cases, 4 vols., 1223 — 1826 

East . . . . . . East’s Beports, ^Ling’s Bench, 16 vols., 1800 — 1812 

East, P. C. . . East’s Pleas of the Crown 

Ecc. & Ad. . . Spinks’ Ecdesiastical and Admiralty Beports, 2 vols., 

1863—1856 

Eden . . , . , . Eden’s Beports, Chancery, 2 vols., 1767 — 1766 

Edgar . . . . . . Edgar’s Decisions, Corirt of Session (Scotland), foL, 

1724—1725 

Edw. .. .. Edwards’ Beports, Admiralty, 1 vol., 1808 — 1812 

Elchies .. .. .. Elchies’ Decisions, Court of Session (Scotland), 

2 vols., 1733—1764 

Eng. Pr. Cas. . . . , Boscoe’s English Piuse Oases, 2 vols., 1746 — 1868 

Eq. Cas. Abr Abridgment of Cases in Equity, fol., 2 vols., 1667 — 

1744 

E^i. Bep. . . . • Equity Beports, 3 vols., 1863—1866 

Esp. . • . . , . Espinasse’s Beports, Nisi Prius, 6 vols., 1793 — 1810 

Exoh. .. .. Exchequer Beports (Welsby, Hurlstone, and Oor- 

donh 11 vols., 1847—1866 

Ex. D. .. ,, Law mports. Exchequer Division, 6 vols., 1876 — 

1880 

& Y Foster and Finlason’s Beports, Nisi Prius, 4 vola* 

« 1866-U867 

F. (Ot. of Sesa.) . . Fraser, Court of Session Oases (Scotland), 6th series, 

, 1898—1906 

Fac* CoQ. (with date) . . Faculty of Advocates, OoUeotion of Deoisions, Court 

of S^ion (Scotland), fob, 1st and 2nd series, 
21 vols., 1762 — 1826 
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Faa Col^ (n. s.) (with Faculty of Advocates, Collection of Decisions, Court 
date) of Session (Scotland), New Series, 16 yols., 1825 — 

1841 

Falo. •• •• Falconer’s Decisions, Court of Session (Scotland), 

2 vols., foL, 1744—1751 

Falc. & Fits. • • . . Falconer and Fitzherbort’a Election Cases, 1 voh. 1835 

—1838 

Fera/ . • . • . . Ferguson’s Consistorial Decisions (Scotland), 1 vol.. 

1811—1817 ’ 

Fitz-Q*. .« .. .. Fitz-Gibbons’ Reports, King’s Bench, fob, 1 vol., 

1728—1731 

Fitz. Nat. Brev. . . Fitzhorbert’s Natura Brevium 

FI. & K. • . . . Flanagan and Kelly’s lieports, Bolls Couiii (b^eland), 

1 voL, 1840—1842 

Foubl. . . . , • • Fonblanque’s Reports, Bankruptcy, 2 ports, 1849 — 

1862 

For. .. .. Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forb. . . . . . . Forbes* Decisions, Court of Session (Scotland), fob, 

1 vob, 1705—1713 

Fort. Do Laud. . . Fortescue, De Laudibus Legum Angliao 

Fortes. Rep. . . . . Fortescuo’s Repoi-ts, fob, 1 vob, 1692 — 1736 

Kost. . . ... Foster’s Crown Cases, 1 vob, 1743 — 1760 

Fount. .. .. .. Fountainhall’s Decisions, Court of Session (Scotland), 

fob, 2 vols., 1678—1712 

Fox & S. Ir. . . • . M. O. Fox and T. B. C. Smith’s Reports, King’s 

Bench (Ireland), 2 vols., 1822 — 1825 

Fox A S. Reg. . . . . J. S. Fox and O. L. Smith’s Registration Cases, 

1 vob, 1886—1895 

Freem. (OH.) .. .. Freeman’s Reports, Chancery, 1 vob, 1660 — 1706 

Freem. (k. B.) . . . . Freeman’s Repoiie, King’s Bench and Common 

Fleas, 1 vob, 1670—1704 

Gab & Dav. •• .. Gale and Davison’s Reports, Queen’s Bench, 3 vols., 

1841—1843 

Gale . . . . . . Gale’s Reports, Exch^uer, 2 vols., 1835 — 1836 

Gib. Cod. . • • . Gibson’s Codex Juris Ecclesiastici Anglican! 

Oifl. . . . . • • Giffard’s Reports, Chancery, 5 vols., 1857 — 1865 

Glib. .. .. .. Gilbert’s Cases in Law and Equity, 1 vob, 17 J 3— 

1714 

Gilb. O. P. . . • . Gilbei-t’s History and Practice of the Court of 

Common Pleas 

Gilb. (CH.) . . . . Gilbert’s Reports, Chancoiy and Exchequer, fob, 

1 vob, 1706—1726 

Qilm. & F. . • • . Gilmour and Falconer’s Decisions, Court of Session 

(Scotland), 2 parts. Part I. (Gilmour) 1661 — 1666, 
Part U, (Falconer) 1681 — 1686 

Gb & J. .. •« .. Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 

i819— 1828 

Glany. . • . • . . Glanville, De Logibus et Coiisuetudinibiis Regni 

Anglias 

Glanv. El. Cas. . . . . Glnnvillo’s Election Cases, 1 vol., 1623 — 1624 

Glascock.. Glascock’s Reports (Ireland), 1 vob, 1831 — 1832 

Godb. . • . • . . Godbolt’s Bei)orts, King’s Bench, Common Pleas, 

and Exchequer, 1 vob, 1574 — 1637 

Gouldsb. . . • • • • Gouldsborougii’s Reports, Queen’s Bench and King’s 

Bengh, 1 vob, 1586 — 1601 

Gow •• •• •• Oow’s Imports, Nisi Prius, 1 vob, 1818 — 1820 

Gwilb •» •• .. Gwillim’s Tithe Cases, 4 vols., 1221— 1824 

H. & O. . • . • » . Hurlstone and Coltman’s Reports, It^xohequer. 4 vols., 

1862—1866 

H. & N* • • • • • • Hurlstone and Norman’s Reports, Exchequer, 7 vols., 

1856—1862 

H.L. — VI. 
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c ( 


H. & Tw. 

m m 

■ • 

H. A W. 

m • 

• 4 

H. L. Oas. 

• • 

4 * 

Hag. Adm. 

* • 

• 4 

Hag. Con. 

« e 

4 4 

Hag. Eco. 
Hailos 

• m 

• • 

• • 

Hale, C, L. 

• • 


Hale, P. C. 

• • 


Har. AJO^uth. 

•• 

•• 

Har. & W. 

■ • 

• • 

Hare. 

• • 

. . 

Hard. 

Haj’o 

• • 

■ e 

•• 

Hawk. P. 0, 

• • 


Hayes 

• • 

• - 

Hayes & Jo. 

• 9 

• • 

Hem. & M. 

m m 

4 • 

Hat. 

4 a 

4 4 

Hob. • • 

4 4 

4 4 

Hodg. 

• • 

• 4 

Hog. 

• 4 

4 V 

Holt (adm.) 

• • 

• 4 

Holt (‘EQ.) 

• • 


Holt (K, B.) 

• • 

4 • 

Holt (N. r.) 



Home^ Ct. (d' Soss. 

•• 

Hop. & Colt. 

• • 

• • 

Hop. & Ph. 

• • 

• 4 

Horn & H. 


4 4 

Hov. Suppl. 


4 4 

Hud. & 11. 

• 4 

4 4 

Hume 


4 4 

Hut. 

• • 

• 4 

Hy. Bl. .. 

m 

4 4 

• 



I. 0. Ii. B 


• 4 

I. Oh. R. 


• 4 

1. Bq. B. 

• m 

• 4 

I. L. B. . 

* 4 

« . 


I 

Hall and Twells* Beporta, Chancery, 2 yols., 1848 — 
18fi0 

Hurlatone and Walmslay*s Reports, Exchequer, 

1 Tol., 1840—1841 

Clark's Sports, House of Lords, 11 toIs., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vols., 1822^ — 1838 
Hazard's Coiisistorial Reports, 2 vols., 1789 — 1821 
Haggard’s Eccleaiastioal Reports, 4 vols., 1827—1833 
Hailes’s Docisions, Court of Session (Scotland), 

2 vols., 1766—1791 
Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

Harrison and Rutherfurd’s Reports, Common Pleas, 

1 vol., 1865—1866 

Harrison and Wollaston’s Reports, King’s Bench 
and Bail Court, 2 vols., 1835 — 1836^ 

Harcarse’s Decisions, Court of Session (Scotland), 
foL, 1 vol., 1681—1691 

Hardres’ Reports, Excheqirer, fol., 1 vol., 1655 — 1669 
Hare’s Reports, (jhancexy, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hayes’s Reports, Exchequer (Ireland), 1 voL, 1830 — 
1832 

Hayes and Jones’s Reports, Exchequer (Ireland), 

1 vol., 1832—1834 

Hemming and kliJlor’s Reports, Ghancury, 2 vols., 

1862— 1 865 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 
1631 

Hoboi't’s Re|>orts, Common Pleas, fol., 1 voL, 1613 
—1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 
1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vole., 1816 
—1834 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

W. Holt’s Equity Reports, 1 vol., 1845 
Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 
1688—1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 
Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735—1744 

Hop wood and Coltman’s Registiution Cases, 2 vols., 
1868—1878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 
1863—1867 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 
1838—1839 

Hovenden’s Supplement to Yesey Jun.’s Reports,. 

Chancery, 2 vols.^ 1753 — 1817 
Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Delandb 9 vols., 1827 — 1831 
Humo’s Decisions, Court of Session (Scodand), 

1 vol., 1781—1822 

Hutton’a Reports, Common Fleas, fol., 1 vol., 1617 — 
1638 

Henry Blackstone’s Reports, Common Pleas, 2 vols., 
1788—1796 

Irish Common Law Reports, 17 vols., 1849—1866 
Irish Chance^ Reports, 17 vols., 1850—1867 
Irish Equity Reports, 13 vols., 1838 — 1851 
Irish Law Reports, 13 vols., 1838 — 1851 
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la Iia T« ... IriflJi XiftW Tiiaes, I867~(cT2Trent) 

I. B. ^refeeded by date) Iriah Beports, sinoe 1893 (e.^. [1894] 1 L B.) 

I. Ba 0* lia . . . . Irish Bc^rts^ Oommon Law, 11 vols., 1866 — 1877 

Ta B. Eq. . . . . Irish Beports, Equity, 11 vols., 1866—1877 

£r« CirOa Oas Irish Circuit Cases, 1 vol., 1841 — 1843 

Ir. Jur Irish Jurist, 18 vols., 1849 — 1866 

Ir. La Bee. Istser. •• Law Beoorder (Irelasud) 1st series, 4 vols.. 1827— 
• 1831 

It. L. Beo. (n. s.) .• Law Recorder (Ireland) New Series, 6 vols., 1833— 

1836 

Irva • • • • • • Irvine’s Justiciary Beports (Scotland), 6 vols., 1852 — 

1867 

Ja Bridg. •• .4 Sir John Bridgman’s Beports, Common pf^, fol,, 

1 vol., 1613—1621 

J. P. . . . . Justice of the Peace, 1837 — (current) 

J. Shaw, Just. .. .4 J. Shaw’s Justiciary Beports (Scotland), 1 vol., 1848 

—1852 

Jac, a. .. Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jac. & W. a . 4 4 Jacob and Walker’s Beports, Chancery, 2 vols., 1819 

—1821 

Jebb, Ca C. •• •« Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 

—1840 

Jebb & B. 4 • 4 4 Jebb and Bourke’s Beports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb & S. 4 4 a . Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vole., 1838—1841 

Jonk. .. .. ,, Jenkins’ Reports, 1 voL, 1220 — 1623 

Jo. ^ Car. . • Jones and Carey’s Beports, Exchequer (Ireland), 

1 vol., 1838-1839 

Jo. & Lat. .4 . . Jones and La Touche’s Beports, Chancery (Ireland), 

3 vols., 1844—1846 

Jo. Ex. Ir. 4 . a . T. Jones’ Beports, Exchequer (Ireland), 2 vols., 1834 

—1838 

John. .. .. .. Johnson’s BeTOrts, Chancery, 1 vol., 1858 — 1860 

John, ft H. 4 , .. Johnson and llemming’s Roports, Chancery, 2 vols., 

1860—1862 

Jur. . , 4 . Jurist Beports, 18 vols., 1837 — ISrH 

Jur. (n. 8.) 4 . . . Jurist Beports, New Series, 12 vols., 1855 — 1867 

Just. Inst. 4 4 a. Justinian’s Institutes 

K. ft Q. . 4 .a . . Keane and Grant’s Registration Cases, 1 vol., 1854 — 

1862 

K. &J. .4 4 . Kay and Johnson’s Reports, Chancerv, 4 vols., 

1853—1858 

K. B. (preceded by date) Law Reports, King’s Bench Division, since 1900 

(c,y., [1901] 2 K. B.^ 

Karnes, Diet. Deo . . Karnes, Dictionary of Decisions, Court of Session 

(Scotiand), fol., 2 vols., 1540 — 1741 

Karnes, Bern. Dea , . Karnes, Remarkable Decisions, Court of Session 

(Scotland), 2 vols., 1716 — 1752 

Karnes, Sel. Dec. . . Karnes, Select Decisions, Court of Session (Scotland), 

1 Vol., 1752—1768 

Kay .4 a a •• Kay’s- B^orts, Chancery, 1 vol., 1853 — 1854 

Kea .4 .4 ,4 Koble’s Reports, fol., 3 vols., 1661 — 1677 

Keen .. •« .. Keen’s Be^rts, Bolls Ooui-t, 2 vols., 1836 — 1838 

Keila .4 4 . 4 . Keilwd^’s Reports, King’s Bench, fol., 1 vol., 1327 — 

1578 

Kel Sir John Kelyng’s Beports, Crown Cases, fol., 1 vol., 

1662—1707 • 

Kel. W aa W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 

1732$ King’s Bench, fol., 1731—1734 ^ 

Keny. •• «• « Kenyon’s Notes of Gases, King’s Bench, 2 vols., 

1753^1759 
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Abbreviations. 


Kenv. fcnO Chancery Cases in VoL II. of Kenyon’s Notes of 

^ ' Coses, 1763—1754 , * , 

KilkeiTon Kilkerran’s Decisions, Court of Session (Sootland), 

foL, 1 voL, 1738—1762 

Knapp . . Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 

Kn, & Omb. Knapp and Ombler’s Election Cases, 1 vol., 1834— 

1836 

L. A. . . . . . . Lord Advocate. 

Ti. & G. temp. Plunk. . . Lloyd and Goold’s Reports temp. Plunkett, Chancery 

(Ireland), 1 vol., 1834—1839 

L. & O. temp. Sugd. . . Lloyd and Goold’s Reports temp. Siigden, Chancery 
•• (Ireland), 1 vol., 1835 

L. & Welsh Lloyd and Welsby’s Commercial and Mercantile 

Oases, 1 vol., 1829 — 1830 

L. G. R liooal Govei-nmont Reports, 1902— (cunent) 

Jj. J Low Journal, 1866— (current) 

L. J. (ADM.) . . . . Law Journal, Admiralty, 1865—1876 

L. J. (boy.) . . . . Law Journal, Bankruptcy, 1832 — 1880 

L. J. (oh.) .. . Law Journal, Chancery, 1822— (current) 

L. J. (0. P.) - . - . T^aw Journal, Common Pleas, 1822 — 1876 

L. J. (Eccn.) . . . . Law Journal, Ecclesiastical Cases, 1866—1876 

L. J. (BX.) . . . Law Journal, Exchequer, 1830 — 1875 

L. J. (EX. EQ.) . . . . Law Journal, Exchequer in Equity, 1835 — 1841 

L J. (K. B. or Q. B.) .. Law Journal, King’s Bench or Queen’s Bench, 

1 822 — (current) 

L. J. (m. o.) .. .. Law Journal, Magistrates* Cases, 1826 — 1896 

L. J. N. C. • • , . Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 

see Law Journal). 

L. J. (o. S.) , . . . Law Journal, Old Series, 10 vols., 1823 — 1831 

L. J. (P.) Law Journal, Probate, Divorce and Admiralty, 1875 

— (current) 

L. J, (P. & M.) . . . . Law Journal, Probate and Matrimonial Cases, 1858 -- 

1859, 1866—1875 

L. J, (p. 0-) . . .. Law Journal, Privy Council, 1865— (current) 

L J (P. M. & A.) .. Law Journal, Probate, Matrimonial and Admiralty, 

1860—1865 

L. M. & P. . . . . Lowndes, Maxwell, and Pollock’s Reports, Bail 

Court and Practice, 2 vols., 1850 — 1851 
L. R. . . . . • . I^aw Reports 

L. R. A. & E. . . . . Law Reports, Admiralty and Ecclesiastical Cases, 

4 vols., 1865—1875 

L. R. C. 0. R Law Reports, Crown Cases Reserved, 2 vols., 1865— 

1875 

L. R- C. P. •• . . Law Reports, Common Pleas, 10 vols., 1865 — 1875 

L. R. Eq. . . . Law Reports, Equity Cases, 20 vols., 1865—1875 

L. R. Exch Law Reports, Exchequer, 10 vols., 1865—1875 

L. R. H. L Law Reports, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866 — 1875 

li. R. Ind. App. . . Law Reports, Indian Appeals, Privy Council, 1873— 

(ourrent) , 

L. R. Ind. App. Supp. Law Reports, Indian Appeals, Pnvy Council, 
Vol. Supplementary Volume, 1872 — 1873 

L. B. If Law Reports (Ireland), Chancery and Common Law, 

32 vols., 1877—1893 

L. B. P. 0 Law Reports, Privy Council, 6 vols., 1865—1876 

L. E. P. & D .. . . Law Reports, Probate and Divorce, 3 vols., 1866— 

1876 

r* B. Q. B. • • . . Law ^ports. Queen's Bench, 10 vols., 1865 — 1876 

lj. R. Sc. & Div. .. Law Reports, Scotch and Divorce Appeals, House 

of Lords, 2 rols., 1866-^1876 

D. T. * Law Times Reports, 1869 — (current) 

L. T. Jo. . . . . Law Times Newspaper, 1843 — (current) 

li. T. (o* S.) •• . . Law Times Reports, Old Series, 34 vols., 1843 — 1860 
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Lane Lane’s Iteports, Exchequer, foL, 1 vol.» 1605 — 1611 

Lati. . . . . , . Latch’s Be^rts, King’s Bench, fol., 1 vol., 1626—1628 

Laws. Beg. Cas. . . Lawson’s Begistration Cases, 1885— (currenQ 

Ld. Baym. * . , , Lord Baymond’s Reports, Ewing’s Bench and Common 

Pleas, 3 vols., 1694—1732 

Leach . . . , , , Leach’s Crown Cases, 2 vols., 1730 — 1814 

Lee . . . « • • Sir Q. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 

• 1758 

Lee temp, TIard. . . T. Lee’s Cases /emn. Hardwicke, King’s Bench, 1 vol., 

1733—1738 

Lo. & Ca. . . , . Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 

—1865 

Leon. .. .« .. Leonard’s Reports, King’s Bench, Commen Pleas 

and Exchequer, fol., 4 parts, 1552 — 1615 
Lev. .. . Levin z’s Reports, King’s Bench and Common Pleas, 

fol., 3 vols., 1660 — 1696 

Lew. C. C. . , . . TiC win’s Crown Cases on the Northern Cii-cuit, 

2 vols., 1822—1838 

Ley . . . . . Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 

Lib. Ass. . . . . Liber Aesisarum, xear Books, 1 — 51 Edw. HI. 

Lilly . . . , . . Lilly’s Reports and Pleadings of Cases in Assize, fol., 

1 vol. 

Litt. . . . . , . Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 

—1031 

Lofft . . . . Lofft’s Reports, King’s Bench, fol., 1 vol, 1772 — 1774 

Long. & T. . , Longfield and Townsend’s Reports, Exchequer (Ire- 

land), 1 vol., 1841 — ^>842 

Lud. B. C. . . . . Luders’ Election Cases, 3 vols., 1784 — 1787 

Luniloy, P. L. O. ,, Lumloy’s Poor Law Cases, 2 vols., 4834 — 1842 

Lush. . . , . Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 

Lut. . . . . . , Sir B. Lutwyche’s Entries and Reports, Common 

Pleas, -2 vols., 1682 — 1704 

Ijut. Rog. Cas. ., A. J. Lutwyche’s Registration Cases, 2 vols., 1843— 

1853 

liynd. . . . . , . Lyndwood, Provineialo, fol., 1 vol. 

M. & S. . . . . . • Maule and Selwyu’s Reports, King’s Bench 6 vols., 

1813—1817 

M. & W. . . . . . . Meeson and Welsby’s Reports, Exchequer, 16 vols., 

1836—1847 

Mac. & G. . . . . Macnaghteii and Gordon’s Reports, Chancery, 3 vols., 

1849—1852 

Mac. & II. . . . . Macrae and Hertslet’s Insolvency Cases, 1 vol., 

1847—1852 

M‘Cle. . . . . M'Cleland’s Remrts, Exchequer, 1 vol., 1824 

M‘Cle. & Yo. . . . . M‘Cleland and xounge’s Reports, Exchequer, 1 vol., 

1824—1825 

Macfarlane . . . . Mocfarlane's Jury Trials, Coui't of Session (Scotland), 

3 parts, 1838—1839 

Mad. & Rob. . . . . Maclean and Robinson’s Scotch Appeals (House ol 

Lords), 1 vol., 1839 

Macph. (Ct. of Sess.) . . Macphorson, Court of Session (Scotland), 3rd series, 

11 vols., 1862—1873 

Macq. . • . . . . Macqueen’s Scotch Appeals, House of Lords, 4 vols., 

1849—1865 

Macr. . . . . . , Maflro^’s Patent Cases, 2 parts, 1847 — 1856 

Madd. .. •• Maddook’s Reports, Chancery, 6 vols., 1815 — 1821 

Madd. & G. . . • . Maddock and Geldart’s Reports, Chancery, 1 vol., 

1819—1822 (VoL VI. of Madd.) • 

Madox . . • . Madox’s PormulaA Anglicanum 

Madox, Exch. . . . , Madox’s History and Antiquities of the Excjiequer, 

2 vols. 

Man. & Q. •• .. Manning and Granger’s Reports, Common Pleas, 

7 vols., 1840—1846 
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Man. ft By. (k. &) 
Man. ft By. (m. o.) 
Afans. . • • • 

ACaf • li. 0« • • 

Mardi •• •• 


Marr. 

Marsh. 

Mayn. 


Meg; 

Mer. 

Milw. 


Mod. Bep. 
Mol. 


Mont. 

Mont, ft A. 

Mont, ft B. 

Mont, ft Oh. .. 

Mont. D. ft De G. 

Mont. & M. 

Moo. P. 0. 0. . . 

Moo. P. 0. 0. (w. s.) 

Moo. Ind. App. . . 

Moo. ftp. . . 

Moo. ft S. . . 

Mood, ft M. • • 

Mood, ft B. • • 

Mood. 0. 0. 

Moore (k. b.) . . 

Moore (o. f.) 

Mor. Diet. 

hCoi'f. . . . • • 

Mos 

Murp. ft H. 

M«r. 

My. ft{!r. 

My.ftK 


Manning and Byland's Beports, King's Bench, 
6 Tols., 1827—1830 

Manning and Hyland's Magistrates' Cases, 8 yoIs., 
1827—1830 

Manson's Bankruptcy and Company Cases, 1893— 
(current) 

Maritime Law Reports (Crookford), 3 yols., 1860 — 
1871 

March’s Reports, King’s Bench and Common Pleas, 
1 vol.. 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall's Reports, Common Fleas, 2 vole., 1813 — 
1816 

Maynard's Reports, Exchequer Memoranda of Edw. 
I, and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Megone's Companies Acts Cases, 2 vols., 1889 — 1891 
Morivale’s Reports, Chancery, 3 vols., 1815 — 1817 
Mil ward's Ecclesiastical Reports (Ireland), 1 vol., 1819 
—1843 

Modem Reports, 12 vols., 1669 — 1755 
Molloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 
1831 

Montagu's Reports, Bankruptcy, 1 vol., 1829—1832 
Montagu and Ayrton's Reports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh's Reports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Chitty's Reports, Bankruptcy, 1 vol. 
1838—1840 

Montagu, Deacon, and De Qex’s Reports, Bank- 
ruptcy, 3 vols., 1840 — 1814 
Montagu and Macarthur's Roports, Bankiuptcy, 
1 vol., 1826-1830 

Moore’s Privy Council Oases, 15 vols., 1836 — 1863 
Moore's Privy Council Cases, New Series, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836-1872 

Moore and Payne's Reports, Common Pleas, 5 vols., 
1827—1831 

Moore and Scott’s Reports, Common Pleas, 4 vols. 
1831— 1834 

Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 
—1830 

Moody and Robinson’s Reports, Nisi Prius, 2 vols., 
1830—1844 

Moody’s Crown Cases Beseryed, 2 vols., 1824—1844 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 
1485—1620 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 
—1827 

Morison's Dictionary of Decisions, Court of Session 
(Scotland), 43 vols., 1632 — 18C8 
Morrell's Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s BeTOrts, Chancery, fol., 1 vol., 1726 — 1730 
Murphy and jSurlstone'a Roports, Exchequer, 1 vol., 
1887 

Murriiy’s Reports, Jury Court (Scotland), 5 vols., 
1616-2^1830 

llJ^lne and Craig’s Reports, Chancery, 5 vols., 1838 
— 184l 

Myli^e and Keen’s Reports, Chancery, 8 vols., 1832 
—1836 
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Nel 0 . Nelson’s BeBortBi, Ohaiicery* 1 yol., 1625 — 1692 

Nev. A M. (k« b.) • . Nevile and manning's Beports, King's Bench. 6 Tols.. 

1832—1836 x' , 5 

Nev. & M. (m. o,) , • Neyile and Manning’s Magistrates’ Cases. 3 Tola.. 

1832—1836 

Nev. *P. (k. b.) •. Nevile and Perry's Beports, King’s Bench, 3 vols.. 

1836—1888 

Ney. A P. (m. a) . • Neyile and Perry’s Magistrates’ Oases, 1 yol., 1836 — 

^ 1837 

New Mag/Oas... .. New Magistrates’ Cases (Bittleston, Wise and 

Parnell), 2 yols., 1844 — 1848 

New Pract. Cas. • New Practice Gases (Bittleston and Wise), 3 yols., 

1844--—1848 •'* 

New Bop. . . • . New Beports, 6 yols., 1862 — 1865 

New Sees. Oas. . • . New Sessions Magistrates^ Cases (Oarrow, Hamer- 

ton, Allen, etc.), 4 yols., 1844 — 1831 
Nolan .. .. Nolan’s Magistrates’ Cases, 1 voL, 1791 — 1793 

Notes of Cases . . . . Notes of Oases in the Ecslesiastical and Maritime 

Courts, 7 yols., 1841 — 1860 

Noy . . . . , . Noy’s Beports, King’s Bench, fol., 1 voL, 1568 — 1649 

O. Bridg. • . • • Sir Orlando Bridgman’s Beports, Common Pleas, 

1 vol., 1660—1666 

O’M. & H. • • • . O’Malley and Hardcastle’s Election Cases, 1869 — 

(oiirrent) 

Owen .« •• •• Ov ’ Beports, King^s Bench and Common Pleas, 

foL, 1 vol., 1557—1614 

P. (preceded by date) . . Law Beports, Probate, Divorce, and Admiralty Divi* 

sion, since 1890 {e.g,, [1891] P.) 

P. D. • • • . . . Law Beports, Probate, Divorce, and Admiralty Divi- 

sion, 15 vola, 1875 — 1890 

P. Wms. . • . • • • Peere Williams’ Beports, Chancery and King’s 

Bench, 3 yols., 1695 — 1736 

Palm. . . • • • • Palmer's Beports, King’s Bench, foL, 1 vol., 1619 — 

1629 

Park. •• .. .. Parker’s BeT>orts, Exchequer, fol., 1 vol., 1743 — 

1766 

Pat. App. . . • . Paton’s Scotch Appeals, House of Lords, 6 yols., 

1726—1822 

Pater. App . . • . Paterson’s Scotch Appeals, House of Lords, 2 yols., 

1851—1873 

Peake . . Peake’s BOTorts, Nisi Prius, 1 vol., 1790 — 1794 

Peake, Add. Oas. .. Peake’s Additional Cases, Nisi Prius, 1 voL, 1795— 

1812 

Peek. . . .. •• Peckwell’s Election Cases, 2 yols., 1803 — 1804 

Per. A Day. . . • . Perry and Davison’s Beports, Queen’s Bench, 4 yols., 

1838—1841 

Per. A Kn. . . . . Perxy and Knapp’s Election Cases, 1 voL, 1833 

Ph. . . . . . . Phillips’ Beports, Chancery, 2 yols., 1841 — 1849 

Phil. El. Cas. . . Philipps^ Election Cases, 1 vol., 1780 

Phillim. . . . . . . J. Phillimore’s Ecolesiastioal Beports, 3 yols., 1754 — 

1821 

Phillim. Eccl. Jud. .. Sir B. Phillimore’s Ecolesiastioal Judgments, 1 vol., 

;867— 1876 

Pig. & B. • • • • Pigotl^and Bodwell's Begistration Oases, 1 vol., 1843 

—1845 

Pito. • • . . • . Pitcairn’s Criminal Trials (Scotland), 3 yols., 1488— 

1624 ^ • 

Plowd. . . . » . . Plowden’s Beports, fol., 2 yols., 1550 — 1579 

PoU. . • • « . • PoUexfen’s Beports, King’s Bench, foL, I yq)l., 1670 

—1682 

Poph Popham’s Beports, King^s Bench, foL, 1 vol., 1591 — 

1627 
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Pow. R. & D. . . . . Power, Rodwell, and Dew’e Election Oases, 2 toIs . 

1 848— —1 SdO 

Prec. Oh.. . •. .. Precedents in Chancery, foL, 1 voL, 1GS9 — 1722 

Price •• .. .. Price’s Repoi^s, Exchequer, 13 vols., 1814 — 1824 

Q. B. . . . . . . Qu€;pn’a Bench Reports (Adolphus and Ellis, New 

Scries), 18 vols., 1841 — 1832 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 

(e.flf., [1891] 1 Q. B.) 

Q. B. D Law Reports, Queen’s Bench Division, 25 vols.. 

1873—1890 

R. . . . . . '[Cho Reports, 13 vols., 1893 — 1893 

R. (Ct. of Soss).. .. Rottie, Court of Session Cases (Scotland), 4th series, 

23 vols., 1873—1898 

R. P. O. . . . , .. Reports of Patent Cases, 1884 - (current) 

R. R Revised Reports 

R. S. O. . . • • • . Rules of the Siipi'eme Court 

Rast. . . • • . . Rosteirs Entries 

Rayn. . . . . . . Rayner’s Tithe Oases, 3 vols., 1575 — 1782 

Real Prop. Cas. . . . . Real IVoporty Cases, 2 vols., 1843 — 1847 

Rep. Oh. . . . . • . Reports in Chancery, foL, 3 vols., 1615 — 1710 

Rick. & M. . . . . Rickards and Michael’s Locus Standi Reports, 1 voL, 

1883—1889 

Ridk. & S. . • • . Rickards and Saunders’ Locus Standi Reports, I vol., 

1890—1894 

Ridg. temp, H. . . •• Ridgeway’s Reports, te?f?p, Ilardwicke, 1 vol., King’s 

Bench, 1733 — 1736; Chancery, 1744 — 1746. 

Ridg. L. & S. , , . . Ridgeway, Lapp, and Schoales’ Reports (Ireland), 

1 vol., 1793—1793 

Ridg. Pari. Rep. .. Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 

1784—1796 

Rob. Eccl. . , • . Robertson’s Ecclesiasti<?al Reports, 2 vols,, 1844 — 1853 

Rob. L. & W. . • • . Roberts, Leeming, and Wallis’ Now County Court 

Coses, 1 vol., 1849 — 1831 

Robert. App. . , . , Robertson’s Scotch Appeals, House of Lords, 1 vol., 

1709—1727 

Robin. App. . . • • Robinson’s Scotch Appeals, House of Lords, 2 vols., 

1840—1841 

Roll. Abr. ... . . Rolle’s Abridgment of the Common Law, foL, 2 vols. 

Roll. Rep. . . . . Rolle’s Reports, King’s Bench, fol. , 2 vols. ,161 4 — 1 025 

Rom. .. .. .. Romilly’s Notes of Cases in Equity, 1 part, 1772 — 

1787 

Rose . . . . . . Rose’s Reports, Bankrui)tc 3 ", 2 vols., 1810 — 1816 

Ross, L. 0. • • . . Ross’s Leading Cases in Commercial Law (England 

and Scotland), 3 vols. 

Rowe . . • • • • Rowe’s Reports (England and Ireland), 1 vol., 1798 — 

1823 

Rul. Cas. • . • , Campbell’s Ruling Coses, 23 vols. 

Russ. .. .. .. RiisscU’s Remrts, Chancery, 3 vols., 1824 — 1829 

Russ. & M. • * . . Russell and Mylne’s Reports, Chancoiy, 2 vols., 1829 

—1833 

Russ. & By. •• .. Russell and Ryan's Crown Cases Reserved, 1 vol., 

1800—1823 

By. & Can. Cas. .. Railway and Canal Cases, 7 vols., 1833 — 1854 

By. & Can. Tr. Cas. , . Railway and Canal Traffic Cases. 1833— (current) 

Ry. & M. .. .. Ryan and Moody’s Reports, Nisi Pnus, 1 vol., 1823 

—1826 

S. O. . . . . . . Same fiase 

S. 0. (preceded by date) Court of Session Oases (Scotland), since 1906 (s.«., 

[1908] S.O.) ^ 

S.-Q* .. .. •• Solicitor-General 

Salk. •• .. «. Salkeld’s Reports, Sing’s Bench, 3 vols., 1689 — 1712 
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Sau. * Sc, 

« • 

Saund. 

e m 

Saund. & A. 

• » 

Saund. & B. 

• • 

Saund*. & 0. 

e m 

Saund. & M. 

m m 

Sav- 

e • 

Say. 

■ a 

Sc. J ur. . , 


Sc. L. R. 


Soh. & Lef. 


So. R. R 


Scott 


Scott (n. n.) 

•• 

Sea. & Sm. 


Sel. Cas. Ch. 

e e 

Sess. Cas. (k. b.) 

• • 

Sh. & Maol. 

• m 
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PA8T*I.— COMPULSOdY POWERS OVER LAKD. 

For Ojmi»niati<mund» Agricultural SoUimgiAett See title AonicnvtVSB. 
Ccmpmsamm under Cattle Diseases Acts - „ Animals. 

Cm^ensation under Pvhlic Health Acts - „ Food and Drugs ; 

PoBLio Health, 
ETC. 

Compensation under Railway Fires Act^ 1906 „ Rail'Wayb and 

• Canals. 

Cornpensationunder Vendor and Purchaser Acts „ Sale of Land. 

Compensation under fVorkmeids Compensation 
Acts - j Master and Ser- 

vant. 

Copyholds^ Acquidtion oj ^ „ Copyholds. 

Disturbance of Highways Highways, Sti^^ts 

and Bridges; 
Metropolis. 

Housing of Worldng Classes - - „ Public Health etc. 

Jurors, Qualification and summoning of- „ Juries. 

Land Purchase generally - - - Sale op Land. 

Money in Court, Dealings mth - - „ Practice and Pro- 

cedure. 

Parliamentary Practice - - - - Parliament. 

Tithes - - Ecclesiastical Law. 

In connection with the acquisition of land for particular purposes, see also titles :■ 
Allotments; Burial and Cremation; Charities; Ecclesiastical Law; 
Education ; Electric Lighting ; Gas ; Highways, Streets and Bridges ; 
Markets and Fairs; Metropolis; Mines, Minerals and Quarries; Open 
Spaces and Recreation Grounds ; Post Office ; Prisons and Reforma- 
tories; Public Health etc. ; Railways and Canals; Royal Forces; 
Sewers and Drains ; Small Holdings ; Telegraphs and Telephones ; 
Tramways and Light Railways; Water Supply. 


Part I. — Compulsory Powers over Land. 

Sect. 1. — Grant of Powers by Parliament. 

1 . Owners of land may be required by the Legislature to sur- Application 
render some or all of the rights they possess in or over their land *«™b. 
for purposes of public utility. When the land itself has to be 
surrendered it is said to be compulsorily taken or purchased, but if 
some only of the rights in or over the land are required to be given 
up, as when an easement appurtenant to the land is destroyed, the 
land is commonly said to be injuriously affected (a). In practice 
the distinction between these cases is not always logically observed. 

The necessary authority to take or injuriously affect land is cieation ot 
obtained from Parliament, either directljr by an Act passed for the powers, 
purpose, or indirectly under Acts containing general powers which 
may be exercised for particular purposes and upon certain con- 
ditions. The former class of ^ Act usually specifies the laud .which 
may be taken, and limits th4 wit^ which the ac(]uisition 
must take place, the latter class contains no such limitations, 
but in many cases some form of ordew is required before the * 

(a) See. s. 68 of fhe Lands daneea Ooneolidation Act, 1846 (8 A 9 'Viet. o. 18) ; 
end for examplee see Clark v. London Schotl Board (1874), 9 Ch. App. 120: 

Wndey v. North Bastom BaiL Ct>., £18983 1 Oh. 418, 0. A. 



anoT. 1. 
Grant of 
Powers by 
Parliament. 


How powora 
obtained. 


0) By 
General Act. 


GoTemmeiit 

Departments. 


Compulsory Purchase of Land and CompeksItion. 

powers can be put into force, and in this order these limitations 
may be, and generally are, inseried. The authorised use of 
the land taken may involve the injurious affection of other land, 
but, in addition to this, Parliament often grants specific power to 
interfere with land, as, for example, to lay sewers and pipes (6), 
and this power is frequently granted so as to be exercised as 
occasion may require, according to the discretion of the *person or 
authority upon whom the right is conferred. 

There are three ways of obtaining compulsory powers over 
land : (1) by the passing of a public general Act, (2) by promoting 
a ^[frivate Bill which when passed becomes a local and personal Act, 
and (8) by proceeding under existing Acts to obtain an order which 
is commonly referred to as a provisional order. 

Sect. 2. — By Public Bill and General AcL 

2 . When land is required for one of the Government depart- 
ments or is to be purcliased with public money, it is not unusual for 
the Government to introduce as a public Bill the measure 
authorising the compulsory purchase of specific land (c). The body 
or person mentioned in the Bill can, after it passes, proceed directly 
to acquire the land in accordance with the provisions of the Act. 
Besides these Acts, there are other public general Acts directly 
authorising the compulsory purchase of land for particular 
purposes, but without specifying the land. In most cases, before 
the land can be taken. Parliament requires that the permission of 
some independent authority shall be obtained; but there are 
certain statutes under which the power can be exercised without 
any such intervention. Such power is usually conferred upon a 
Government department. 

3. The Admiralty, for example, may compulsorily acquire 
ground for signal stations under the Admiralty (Signal Stations) 
Act, 1815 (d), and for coastguard stations under the Coast- 
guard Service Act, 1856 (c), while both the Admiralty and the 
Secretary of State for War may take land for the defence of the 
realm, without any further order or permission, if the enemy have 
actually invaded the country (/), but, except in that event, a 

(6) As to laying sewers or pipes, see Public Health Act, 1875 (38 & 39 Viet, 
e. 55), 6S. 16, 54, and Acts incorporating the Waterworks Clauses Act, 1847 
(10 & 11 Viet. c. 17), ss. 28, 34, or the Gasworks Clauses Act, 1847 (10 & 11 
Viet. 0 . 15), s. 6. And see titles Gas; Sewers' and Drains ; Water Supply. 

(c) E,g., Land Registry (New Buildings) Act, 1900 (63 & 64 Viet. c. 19). 

l d) 55 Geo. 3, c. 128. 

le) 10 & 20 Viot. 0 . 83, s. 5, incorporating ss. 336—345 of the Customs Consoli- . 
datdon Aoh 1853 (16 & 17 Viet. c. 107). 

(/) Defence Act, 1842 (5 & 6 Viot. o. 041, ss. 16 et seq. The Naval Works Act, 
1895 (58 & 59 Viet. o. 35), s. 2, extended tne provisions of the Defence Acts to 
land required for the purposes of tho navy. The Defence Act, 1842, has been 
amended by the Defence Acte of 1854 (17 & 18 Viet. o. 67), of 1859 (22 Viot. c. 
12), and of 1860 (23 & 24 Viet. c. 112), and by the Ordnance Board transfer Act, 
1855 (18 & 19 Viet. c. 117); Queen’s Remembrancer Act, 1859 (22 & 23 Viet c. 
21), e. 8 ; Lands Glauses Consolidation Acts Amendment Act, 1860 (23 & 24 
Vict. c. 108), s. 7 ; Defence Acts Amendment Act, 1873 (36 & 37 Viet. c. 72) ; 
Ranges Act, 1891 (54 & 55 Vict. c. 64), s. 11 ; and see Part XXV., p. 158, po$t * 
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certificate of the necessity or expediency of taking the land is sbot, 2. 
required to be given by the Lord Lieutenant or Governor or by two By Public 
deputies, and also an authorisation by a warrant of the Treasury (<7). Bill and 

The Treasury have also power to take lands for the purpose of Q^n^ralAot. 
erecting watch-houses, dwelling-houses, and qther buildings requisite 
for the security and protection of the revenues of customs and 
excise (h), A Secretary of State has also power, with the consent of 
the Treasury, to acquire compulsorily lands contiguous to a prison, 
and required for the purpose of enlarging such prison or rendering 
it more commodious and safe(t), and also to acquire town hajls, 
court-houses, and other rooms situate within the curtilage of a 
prison or forming part of a prison, and used for purposes otlier 
than those connected with the management of a prison (k). 

The Trinity House, which is not a Government department (/), Trinity 
is authorised to take lands for the exercise of its lighthouse Bouse, 
powers, or for the maintenance of works, or for the residence of 
the lightkeepers (m). 

Commissioners of sewers are also authorised by the Sewers Commis- 
Act, 1838 (n), to purchase and take land for the purpose of altering, Bioners of 
repairing, and widening existing drainage works, and the Ecclosi- ® 

astic.al Commissioners have certain powers of compulsory acquisi- 
tion of land for building or extending churches in parishes 
and extra-parochial places (0). Bodies having the powers of sur- 
veyors of highways can upon an order of justices acquire lands 
for the widening of certain narrow highways (p). 

Sect. 3 . — By Private Bill for a Local and Personal Act. 

4 . When local authorities, or incorporated or other companies, (2) By 
or individuals desire to obtain powers to carry out undertakings, MTate Bill, 
which involve the compulsory purchase of or interference with land, 
and these powers cannot be obtained under existing statutes, they 
may apply to Parliament to grant them the necessary authority. 

This is done by promoting a private Bill. 

The procedure is regulated by the standing orders of Parliament, Procedure. 


(</) Defence Act, 1 842 (5 & 6 Viet. 0 . 94), s. 23. 

(h) Customs Oonsulidatioii Act, 18d3 (16 A 17 Yict. c. 107), ss. 336 — 341 and 
345, and Customs Consolidation Act, 1876 (39 & 40 Yict. 0 . 36), ss. 276 and 276, 
which powers were continued in force by the Customs Buildings Act, 1879 (42 & 
43 Yict. 0 . 36), s. 6. Under the last-mentioned Act, s. 6, the Commissioners 
of Works are empowered to purchase by agreement land for the purpose of 
the Customs ; see p. 161, post. 

(V) Prison Act, 1865 (28 & 29 Yict. 0 . 126), s. 44 ; Prison Act, 1884 (47 & 4S 
Yict c. 51), s. 2. And see title Prisons and Beformatories. 

(A?) Prison Act, 1877 (40 & 41 Yict c. 21), s. 49 ; and Prison Act, 1884 (47 A 
48 Yict. c. 51), s. 2 ; and see p. 162, po^. 

(Z) Qilhert v. Trinity lleuae CerperaHon (1886), 17 O. B. D. 795. 

(m) Merchant Shipping Act, 1894 (57 & 58 Yict 0 . 60), ss. 634, 638, 639. 

(71) 3 & 4 Will. 4, 0 . 22, ss. 24—40; and see fuAher the Land Drainage Act, 
1861 (24 & 25 Yict a 133), and the Land Drainage Act, 1847 (10 & 11 Yict. 
c. 38), 88. 9—11. And see title Sewers and Drains. * 

( 0 ) Church Building Act, 1818 (58 Geo. 3, 0 . 45), s. 52. And see title 
EOODBSIASTIOAL LAW. 

(p) Highway Act, 1636 (6 A 6 Will. 4, o. 50), s. 82. And seo titlo Hian- 
VAYB, Streets and Bridges. , • • 
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Local and 
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Act. 


Time limit. 


Local and 
Personal Act. 


which are altered and amended annually (q). Under these orders 
it has long been necessary, when power is sought to take lands 
compulsorily, for the promoters of the Bill to show that notice has 
Iwen mm to the persons likely to be affected, and to deposit plans 
with l^ks of reference showing the lands proposed to be token 
and the names of the owners and lessees or reputed owners and 
lessees and of the occupiers of such lands (r). 

The Bill, when it passes, authorises the compulsory taking of 
such of these lands so shown and described as are required for the 
purposes of the undertaking. 

% time limit of three years is generally imposed for the exercise of 
compulsory purchase (s), and in most recent Acts there is inserted a 
further time limit for the execution of the works (a). 

These Bills on passing are classed as local and personal Acts 
in the statute book (b). Among local and personal Acts a few 
instances will be found in which land not specifically described is 
authorised to be taken from time to time as required. The Metro- 
politan Paving Act, 1817, is an example of this (c). Under its 
provisions land may be taken as occasion requires for the purpose 
of widening and improving the streets in the metropolis (d). 


Sect. 4. — By Provitiotial Order. 

(3) By Pro- 5. In order to save the expense and trouble of proceeding by 
vidonal Order, private Bill to obtain compulsory powers to acquire land. Parlia- 
ment has in a number of public general Acts provided simpler 
methods of procedure. This procedure varies somewhat in the 
different Acts, but its principal characteristic is that an order 
conferring the powers is made by some person or body mentioned 
in the particular statute, which order, however, is not operative 
until it has been confirmed in manner provided in the general Act. 
Until that' has taken place it is said to be provisional only; hence 
this method of obtaining compulsory powers is known as procedure 
by provisional order. , 

Proccdnie. 6. The main features are alike in the different statutes (e). 

The first requisite is that the person or body seeking the power 


(o) See title Fakliament, where the procedure in connection with private 
Bill legislation is fully treated. 

(f) Standing Orders of the Houses of Parliament, Orders 3— S, 9 — 11 of both 
Houses, which relate to notices, and Orders 24, 28, 2tf, 40 and 46, which relate 
to deposit of plans and books of reference. And see title Pabxiamxnt. 

(<) See Lands Clauses OonsolidaUon Act, 1843 (8 & 9 Yict. o. 18), s. 123, and 
p. 63, 

(a) Tiverton and North Devon Rail. Co. v. Looeemore (1884), 9 App. Cas. 480, 
Lord BnACSBimir, at p. 496. The time limit, however, does not affect, 
rights apart from the statute ( Great JFeetem Rail. Go. v. Midland Bail. Co., (19081 
2 m. 644,0. A.). ■' 

(A) The distinctioQ between general Acts and local and personal Acts depends 
upon a resolution of the House of Oommons passed on the 8th May, 16(11, and 
agreed to by the House of Lords, tl^t the general statutes and the public, 
local, and personal Acts in%aoh session should be classed in separate vcuumes. 
See Richard v. Easto (1846), 13 M. & W, 244, per Pabke, B., at p. 231 ; and 

title PARLIAltENT. 

i c) 37 Geo. 3, c. zxix., usually known as Michael Angelo Taylor’s Act. 
a) Ihide^ ss. 80—96; oiid see title METBOfOLls. 

e) See, for example, Public Health Act, 1873 (38 & 39 Yict. C. 33), ss. 173-> 

I ; Military Lands AcU 1692 (33 & 36 Yict. o. 43), ss. 1, 2. 



9 
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should give ample notice of their intention. This is done by 
advertisements in the local newspapers, in which full particulars 
are given, and by the service of notices on every owner, lessee or 
occupier, or reputed owner, lessee or occupier of the lands proposed 
to be taken. The next step is to petition the authority who have 
the power to make the order. This authority is usually one of the 
Qoveminent departments. Thus, under the Public Health Act 
1875 {f ), and under most Acts relating to local government, the 
authority to make the order is the Local Government Board; 
under Acts relating to trade undertakings it is usually the Board 
of Trade {g ) ; under the Education Acts it is the Board* of 
Education (h ) ; while under the Military Lands Act, 1892 (t), the 
Secretary of State or the Admiralty, as the case may be, makes the 
order. .The petition must give full particulars and be supported 
with evidence to show compliance with the provisions of the Act. 
If the authority are satisfied with that evidence, they will consider 
the petition, and if in their view the matter should proceed, they 
direct that a local inquiry shall be held, at which all persons 
affected have an opportunity of being heard. The making of the 
provisional order empowering the petitioners to acquire the land 
follows, if the authority are satisfied on the report of the person 
holding the inquiry. It has next to be confirmed, and in the 
majority of cases confirmation is obtained by the passing by 
Parliament of a confirming Act, the Bill for which is usually 
submitted by the department making the order. In its passage 
through Parliament it is treated as a private Bill, and owners of 
the land proposed to be taken or injuriously affected may oppose 
its passage before the Select Committees of both Houses (k). Most 
of the Acts under which provisional orders are made provide that 
the confirming Act shall be deemed a public general Act of 
Parliament (f). 

7. In some recent Acts the above procedure has been con- 
siderably modified. Thus, a parish council, if desirous of acquiring 
land compulsorily for certain specific purposes, are authorised to 
make a representation to the county council, whereupon the county 
council gives the necessary notices, holds the local inquiry, and 
makes the necessary order, or, if they refuse, the Local Government 
Board, if petitioned, may do so. This order is served on the 
persons interested, and if no memorial is presented against it by a 
person interested within a certain time, it becomes final, if approved 
by the Local Government Board. If there is such a memorial, a 
further inquiry may be held by that Board ; and if they are satisfied 
they may confirm the order, which has then the effect of an Act of 


(/) 38 & 39 Yiot. a 66, s. 176. « 

fa) Sg,, Bailways ^octrical Power) Act, 1903 (3 Edw. 7), o. 30. 

(a) Elementary Eduoation Aot^ 1870 (33 & 34 Viet. o. 73), e. 20. 
m 66 A 66 Viet. o. 43, s. 2, extended to the Admiralty by the Naval Works 
Act. 1893 (68 A 69 Yict. o. 36), s. 2. 

(&) Standing Orders of the Houses of Parliament. And see title PAi^tA- 
KBNT for. deta^ as toj^vate Bin nrooedmv. 

(0 In the authorisea edition of the statutes they are, however, printed and 
numbered with the local and personal Acts. 


Sbot. 1. 

By 

Provisional 

Older, 
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By 

Provisional 
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Parliament (m). A somewhat similar procedure is provided for the 
compulsory purchase of land for small holdings and' allotments 
and for the compulsory hiring of land for allotments (n). Another 
instance of Parliament having delegated its powers to sanction the 
compulsory purchase of land will be found in the Light Bailways 
Act, 1896 (o), under which the order is made by the Light .Railway 
Commissioners and confirmed by the Board of Trade* 

8 . The right to proceed by provisional order to obtain com- 
pulsory powers of taking land is confer^red for specific purposes on 
certain departments of the State, on local authorities, corporate 
bodies, and others. Of Government departments, a Secretary 
of State has this right in order to obtain land for military 
purposes (p) and for military tramways (q), the Admiralty for 
naval purposes and tramways (r), the Postmaster-General for 
post-office (s) and telegraph purposes (0> In regard to local autho- 
rities, powers may be obtained by provisional order to acquire 
land for the purposes of the Public Health Acts (o), of the Housing 
of the Working Classes Acts(i), of the Elementary Education 
Acts (c), for isolation hospitals (d), for the purpose of the Diseases 
of Animals Act, 1894 (e)^ for allotments and small holdings (/), 
and for the various purposes of the Local Government Acts, 


(m) Local Oovommont Act, 1894 (66 & 67 Viet, o, 731, s. 9, amended by 
Small Holdings and Allotments Act, 1907 (7 £dw. 7, c. 641, which was in turn 
repealed by the Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36). 

(n) Small Holdings and Allotments Act, 1908 (8 Edw 7, c. 36), as. 7, 26, 
38, 39, and Sched. L; and see p. 168, pos^, and titles Allotments, Vol. I., 

5 . 348; Small Holoinos. See Housing of tho Working Classes Act, 1903 
1 ]^w. 7, c. 39), 8. 6, for another similar provision. 

(o) 69 & 60 Vict. c. 48. 

(p) Military Lands Act, 1892 (56 & 66 Viet. o. 43), 88. 1, 2; Military Lands 
Act, 1900 (63 & 64 Vict. o. 56) s. 4; and Military Lands Act, 1903 (3 Edw. 7, 
o. 47), (extended to naval volunteers by the Naval Lands (Volunteers) Act, 
1908 (8 Edw. 7, c. 25)}; see also Military Forces Localisation Act, 1872 
(35 & 36 Vict. c. 68). 

M Military Tramways Act, 1887 (60 & 51 Vict. o. 65). 

(r) Naval Works Act, 1895 (58 & 69 Vict. o. 36), s. 2, extending to the 
A^iralty the powers under the Military Lands Act, 1892 (56 & 56 Viut. o. 43) 
(see note (p), supra), and other Acts. Tho powers under the Military Tram- 
ways Act, 1887 (60 & 61 Vict. o. 65), are extended to the Admiralty by the 
Naval Works Act, 1899 (62 & 63 Vict. o. 42). 

(s) Post Office (Land) Act, 1881 (44 & 46 Vict. c. 20h s. 3. Under this Act 
no provisional order is in fact required. And sm title Post Oitige. 

(0 Telegraph Act, 1892 (55 & 66 Vict. o. 69), s. 2, extending the provisions of 
the Telegraph Act, 1863(26 & 27 Vict. o. 112), and the Telegraph Aot, 1878 
(41 & 42 Vict. 0 . 76). And see title Telegraphs and Telephones. 

(a) Public Health Act, 1876 (38 A 39 Viot. c. 66), ss* 176, 297. And this power 
may be extended on certain conditions to highway purposes (Publio Health 
Acts Amendment Act, 1907 (7 Edw. 7, o. 63)). 

(6) Housing of the Working Classes Aot, 1890 (63 & 64 Viot. c. 70), ss. 20, 
39, 67, amended and extended by the Housing of the Working Glasses Aot, 
1900 {68 A 64 Vict. o. 69), and the Housing ol the Working Classes Act, 1903 
(3 Edw. 7, 6. 39). 

* (c) Elemental Education Aast, 1870 (33 A 34 Viot. o. 76), ss. 19, 20. 

{A Isolation Hospitals Act, 1893 (56 A 67 Viot. o. 68). 
to) 57 A 68 Viot. c. 67, s. 33. 

(/) Small Holdings and Allotments Act, 1968 (8 Edw* 1, c. 36), which 
repmed and consolidated the previous enactments relating to tbs supply of 
small holdings and allotments by local authoritieB. 
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1888 and 1894 <g). OommiBslonera of sewers have like rights 8w>t. i. 
for the purposes of the Land Drainage Act, 1861 (A), Lloyd’s for By 
si^al stations and houses and telegraphic communication there- Provtoonal 
with (i), and railway companies for the purpose of introducing Ord«r. 

and using electricity on railways (*). The procedure under the — 

Light Railways Act, 1896 (1), is open to local authorities, companies, 
and individuals. 

In addition to the Acts providing for the compulsory acquisi- lajuziont 
tiou of land by means of a provisional order, there are others affeoWon. 
which enable powers to be obtained by provisional order for the 
construction of works and the carrying on of undertakings wilich 
involve an interference with or an injurious affection of land 
although no plot of land may be actually taken (m). 


Part il. — Conditions attached to the Powers. 

Sect. 1. — Before the Lands Clauses Consolidation Act, 1846. 

9 . When Parliament has authorised the compulsory acquisition When com. 
of land it has almost invariably provided for the payment of a peM*Mon 
money compensation to the person deprived of his interest in it. 

The exceptions to this rule occur in cases where the interest of the 
owner may generally be considered as of nominal value, as, for 
example, an owner’s interest in the subsoil of streets (n). When 
power is given injuriously to affect land, it is now also an almost 
invariable requirement that full compensation shall be made for 
damage caused by reason of the execution of the works. This 
provision was, however, often omitted in the older ActB(o). The 
legislation in regard to compulsory purchase and compensation 
has shown a continual growth, alike to meet the requirements of 
new undertakings and to protect more efficiently the rights of 

(g) 61 & 62 Viot. o. 41, 8, 65 ; 66 & 67 Viet. o. 73, as. 9, 10. 

(A) 24 A 26 Viet. o. 133, sb. 21 et uq, 

(i) Lloyd’s Signal Station Aet, 1888 (61 & 62 Viot. c. 29). 

(ft) ^Uways (Eleotrieal Power) Aet, 1003 (3 Edw. 7, o. 30). 

S 69 & 60 Viet. 0 . 48. 

t) E.g., Qas and Water Works Paeilities Aet, 1870 (38 & 34 Viet. o. 70), 
by tho Gas and Water Works Paeilities Aet Amendment Aet, 1873 
(36 & 87 Wot. c. 89) ; Electrio Lighting Aets, 1882 and 1888 (46 & 46 Viet. o. 

66 and 61 & 62 Viet. o. 12) ; Tramways Act, 1870 (33 A 84 Viot. o. 78) ; Land 
Drainage Act, 1861 (24 A 26 Viot. o. 133); Mibtary Manoeuvres Aet, 1897 
(60 A 61 Viet. o. 48). . 

(w) E*g*, under the Public Health (London) Act, 1891 (64 A 65 Viet. e. 76), 
s. 44 (2), the subsoil of any road in London is vested in the sanitary authority 
for the purpose of providing sanitary oonvenienoes, and no provision appeaw to 
have bera made for payment of oompensation to the owner. See London and North 
IVestern Bait. Co. v. WeaminOtr Oorporation, {1904] 1 C^. 769, per 
W iT.T.TAitH, L.J., at pp. 766, 766, andper Cozbns-Habdt, L.J., at p. 772, 0. A. 

(o) E.g., the Turnpike Aet, 1822 (3 Geo. 4 , c. 126), discussed m y. 

Orowther (1824), 2 B. A 0. 703 ; and see Ferrar v. Oommittioners of Seu/^s t» 
the Ottu of London (1860), L. B. 4 Exoh. 227, E*. Oh. ; B. v. London Corpora- 
. Hm (1867), L. E. 2 Q. B. 292. 
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( 

propertyCj;). Before the passing of the Lands Glauses Consolidation 
Act, 1846 Iq), it was usual to insert in the particular Acts authorising 
the compulsory purchase all the provisions dealing with the pro- 
cedure to take land and to pay compensation. These varied 
according to the nature of the proposed undertaking, and thus led 
to considerable confusion. There are still a few of these Acts in 
operation (r), but, save for the Metropolitan Paving Act, 1817 (s), 
very little use is now made of them. Their particular provisions 
must be followed, but they may be regarded as exceptions to the 
general procedure as hereinafter stated. 

Sect. 2. — By the Tjanda Clausea Acta. 

Sub-Sect. 1 . — Incorporation of the Aeia, 

10. The Lands Clauses Consolidation Act, 1845 (t), was passed 
in order to comprise in one general Act sundry provisions usually 
introduced into Acts of Parliament relative to the acquisition of 
lands required for undertakings or works of a public nature, and to 
the compensation to be paid for the same, and that as well for the 
purpose of avoiding the necessity of repeating such provisions in 
each of the several Acts relating to such undertakings as for 
ensuring greater uniformity in the provisions themselves (a). It 
has been amended by Acts passed in 18G0 (l>), 1869 (c), 188S (d), 
and 1895 (r). The Act of 1845 and these amending Acts, and any 
amending Acts for the time being in force, are known, as respects 
England and Wales, as the “ Lands Clauses Acts,” and that ex- 
pression is used in Acts of Parliament as meaning these Acts (/). 

The Lands Glauses Acts apply to every undertaking of a 
public nature (p) authorised by any Act passed after the 8th May, 
1845 (h), which empowers the purchase or taking of lands for that 


(p) The earliest Acton the subject appears to be one for snpplying Gloucester 
\rith water in 1541-2, called “ the Bill for the conduyttes at Gloucester ” (33 
Hon. 8, c. 35). There was a similar Act for London in 1513-4 (35 Hen. 8, o. 10). 
The Act for rebuilding London after the Great Biro (19 Car. 2, o. 3) is a later 
example, and emb^ies the principle of “ betterment.*’ 

(q) 8 & 9 Viet. 0. 18. 

(r) The principal general Acts passed before 1845 and now in force allowing 
compulsory purchase are — Admiralty (Signal Stations) Act, 1815 (55 Geo. 3, 
0 . 128) ; Sewers Act, 1833 (3 & 4 Will 4, o. 22) ; Highway Act, 1835 (6 & 6 
Will. 4, 0. 50) ; Defence Act, 1842 (5 & 6 Viet. o. 94), 

(«) 57 Geo. 3, o. xxix. 
m 8 A 9 Yict. c. 18. 

(а) Preamble to Act. It is important to bear this object in mind in construing 
the Act {Metropolitan Dietrwi Sail. Oo. y. Sharpe (1880), 5 App. Caa 425, per 
Lord BijioiCBUiur, at p. 440). 

(б) Lands Clauses Consolidation Acts Amendment Act, 1860 723 A 24 Tict.* 
c. 106). 

(e) Lands Clauses Ctonsolidation Act, 1869 (32 & 33 Yict. c. 18). 

(<Q Lands Clauses (Umpire) Act, 1883 (46 A 47 Yict. o. 15). 

(e) Lands Clauses (Taxation of Costs) Act, 189& (o8 & 59 Yict. o, 11). 

(/) Interpretation Act, 18(9 (52 A 53 Yict. c. 63), s. 23. 

(?) They do not wply to matters sanctioned W private Acts, such as those 
relating to estates QVah v. Weatmiruter. Patace BoM Oo. (i860), 8 CL B. (n. s.) 
276 ; Re Sion OdOege. Ex parte London OorporaMon (1886), 55 Li 'U. 589). 

passing of the Lands Clauses Oonsdidarion Act, 1845 

(8 « 9 Yict. 0 . 18X 
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• Pa^t IL— Conditions attached to the Powers. 

» 

ondertaking (i). They are incorporated with such Act, and all their Shot. e. 

elaoMS and provisions apply to the undertaking, so far as they are By the 

applicable, unless they are expressly varied by such Act (A). The Lands 

Act with which they are incorporated is defined as " the special Clanses 

Act" (1). It is usual in the special Act to, incorporate the Lands 
Glauses Acts in express terms. They even ’apply to undertakings 
authorised by Acts passed prior to the 8th May, 1845, if the 
Act authorising them is varied by a subsequent Act which pro- 
vides for the taking of other lands for the same undertaking, in 
which case they apply to the whole undertaking (m) so far as 
applicable (n). ** 

U. It is sometimes convenient to incorporate in special Acts Grouping of 
some portion only of the Lands Clauses Consolidation Act, 1845. clauses. 

To enable this to be done, the Act is divided into groups of 
clauses. There are sixteen of these groups and nine ungrouped 
clauses (o), each group and each ungrouped clause forming an 
independent enactment. The groups are preceded by headings or 
words introductory to the enactment with respect to each matter (p). 

(i) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 1. 

\je) Ibid. . 

(/) Ibid., B. 2. In Acts authorising the granting of provisional orders, pro- 
vision is sometinies mado as to what is to be deemed the special Act, ao., Post 
Office (Land) Act, 1881 (44 & 45 Viet. o. 20), s. 8 (2). 

(m) Lancashire and Yoricahire Hail. Go. v. Evans (1851), 15 Beav. 322 ; Re 
Lon^n and Birminaham Rail. Co. Ad (1833), Re London and North Western 
Rail. Co. Act (1846), Ex parte Eton College (1850), 20 L. J. (cn.) 1. The 
question has arisen mainly in respect of costs in regard to money deposited in 
court, but since the Judicature Act, 1890 (53 & 54 Viet. o. 44), s. 5, this point is 
not very material. See Re Holden's Estate (1855), 1 Jur. (n. s.) 995 ; Re ElHsm^e 
Estate (1856), 8 Do G. M. & G. 62 ; Re Cherry's Settled Estate (1862), 31 L. J. 

(oh.) 351 ; Re Westminster Estate of St, Sepulchre (Parish), Ex parte St. Septdehre 
( Ftcar) (1864), 4 De G. J. & Sm. 232 ; Re Spitalfields Schools and Commissioners of 
Woods and Forests (1870), L. R 10 Eq. 671 ; Re St, Dunstan-in-the^West Charity 
Schools (1871), L. U. 12 Eg. 537 ; Re Wood, Ex parte Commissioners of Works anil 
Ihiildings (1886), 31 Ch. JD. 607, 0. A. ; /20 Mills, Ex parte Commissioners of 
Works and Public Buildings (1886), 34 Ch. P* 24, G. A. ; and see Part XU., 

p. 124,j)Ofif. 

(n) E.g., 8. 16, relating to subscription of capital, may not be applicable to the 
extension of a previously authorised undertaking {Wdd v. South Western Rail. 

Co. (1863), 33 L. J. (OH.) 142 ; R. v. Great Westwn Rail. Co. (1852), 1 E. & B. 

253). 

(o) 8 & 9 Viet. 0. 18, 88. 1, 5, 92, 123, 133—135, 149 and 152. 

Ip) The groups of clauses, with the introduoto^ words with respect to each 
matter, are as follows : — 

Ss. 2 — 4, the construction of this Act and of Acts to be incorporated 
therewith. 

Ss. 6 — 15, the purchase of lands by agreement. 

Ss. 16 — 68, the purchase and taking of lands otherwise than by agr^meot. 

69^80, the pnrehase-monoy or oimprasation coming to parties haring 
limited interests, or prevented from tarea&g, or not making title. 

Ss. 81 — 83, the. oonveyanoe of landsa 

Ss. 84—91, the entry upon land by promoters oithe undertaking 

^ 93—94^ small noltioDS of intersected land. 

1^. 05—98, copyhold lands. 

Ss. 99^107, copyhold lands, being common or wsete lands. 

Ss. 198—114, lands suhiegtio 

8s, 115 — 118, lands with any rent semoe, rent^charge, chief 
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SBOT. 2. 

By the 
LandB 
GlaneeB 
Acts. 


Definitions. 

Prescribed. 


Works or 
undertaking. 

Promoters. 


CoHPuriJORT Purchase of Land and CompensIhon. 

When it is desired to incorporate any particnlar set of clauses in the 
special Act it is sufficient tc enact that the clauses wi& respect to 
the matter so proposed to be incorporated shall be incorporated, 
describing such matter as it is described in the introductory \ 70 rds 
to the enactment with respect to such matter ; and thereupon all 
the clauses and provisions with respect to the matter so incorporated 
become part of the incorporated Act, save in so far as they are 
expressly varied or excepted ( 3 ). When the Act as a whole is 
incorporated groups of clauses may in the same way be excluded, 
and if the introductory words of a group are used in the provision 
as*fo exclusion, all the clauses coming under that heading will be 
deemed excluded, while all the other sections of the Act will be 
deemed included (r). 

Si:b-Sect. -i^oudruvtion of the Acts, 

12. Ill construing the Lands Glauses Acts certain words have 
defined meanings. ‘^Prescribed” means prescribed or provided 
for in the special Act, and the sentence in which such word occurs 
is construed as if, instead of the word “ ^escribed,” the expression 
“ prescribed for that purpose in the special Act” had been used (n). 
The expression “ the works ” or “ the undertaking ” means the 
works or undertaking, of whatever nature, authorised by the special 
Act to be executed (0, and the expression ” the promoters of the 
undertaking ” means the parties, whether company, undertakers, 
commissioners, trustees, corporations, or private persons, empowered 
by the special Act to execute such works or undertaking (a). They 
are referred to hereafter as the promoters. Certain other words 
and expressions have meanings assigned to them both in the Lands 
Glauses Acts and in the special Act, unless there be something 


or other rent, or other payment or incumbrance not horeinbeforo provided 
for. 

Sb. 119 — 122, lands subject to leases. 

Ss. 124 — 126, interests in land which have by mistake been omitted to be 
purchased. 

Ss. 127—132, lands acquired by the promoters of the undertaking under the 
provisions of this or tho special Act or any Act incorporated therewith ; but 
which shaU not be required for the purposes thereof. 

Sb. 136—149, the recovery of forfeitures, penalties, and costs. 

Ss. IdO, 151, the provision to be made for affording access to the special Act by 
all parties interested. 

The ungrouped clauses and the matters to which they relate are— s. 1, applica- 
tion of Act ; s. 6, incorporation of portions of Act ; s. 92, sale of part of a house 
or building ; s. 123, limit of time for compulsory purchase ; s. 133, land tax and 
poor’s rate to bo mode good ; s. 184, service of notices upon company; s. 185, 
tender of amends ; s. 149, persons giving false evidence; s. 152, er.tent of Act. * 

{q) S. 5. 

(r) £. V. Zondon Corj^ation (1867), L. B. 2 Q. B. 292. Thus, if an Act 
incorporates the Lends Glauses Acts with the exception of the clauses “ with 
respect to the purchase and taking of. lands othenrwise than by agreement,” all 
the sections, namely ss. 16—68 inclusive, which come under that heading, will be 
excluded (/Vrmr v. Commissionera qfSewen in the Oity of Imdon (1869), L. R 
4JE!xch. 227,!Ex.Gh.; Dumey r, London Corporation (1869), 38 L. J. (c.p.) 298), 

(a) Lands Clauses Consolidation Act, 1845 (8 A 9 Viet. o. 18), s. 2. 

(t) Ibid* 


fa) Ibid. 
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PaAt II.— Cohdxtioms attacbsd to this PoWXfiS. 

either in the sabject or context repugnant to such construction (5). 
Thus, the word lands” extends to messuages, lands, tenements, 
and here^taments of any tenure (c). As used in several sections it 
includes incorporeal hereditaments, but in otWs it does not (d), 
and, unless otherwise provided, it will not include a particular 
stratum of land (e). In provisions where notice is required to be 
given to the owner of any lands, or where the authority or consent 
of any such owner is required to some act, the word “owner" 
means any person or corporation who under the provisions of the 
Lands Glauses Acts or the special Act would be entitled to e;ell 
and convey lands to the promoters of the undertaking (f). *’ 

13. The special Act and the Lands Glauses Acts when incor* 
porated are construed together as forming one Act (g). If certain 
^ups of clauses only are incorporated in the special Act, they 
likewise are deemed to form part of the special Act, and it is 
construed as if the substance of such clauses and provisions were 
set forth therein with reference to the matter to which such Act 
relates (h). In construing the special Act and the provisions of 
the Lands Glauses Acts together questions have arisen as to the 
extent to which the former has varied the latter. The rule is that 
the Lands Glauses Acts are to be followed unless the special Act by 
express words or necessary intendment varies or excepts them (i). 
A variation showing that a provision is inapplicable will have the 
same effect as an express variation (k), but it is confined to the 
particular subject-matter to which it relates, and if the special Act 
relates to other matters, the variation will not extend to them (0. 

Difficulties of construction have also arisen owing to words being 
used in special Acts to include or exclude clauses different from the 
statutory headings to the various groups. In such cases effect 


(i) Lauds Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 1^, s. 3. For 
examples of repugnancy, see Clark v. London School Board (1874), 9 Ch. App. 120 ( 
Woraley v. South Devon Bail. Co. (1851), 16 Q. B. 539. 

(c) Aid. 

(a) Qreat Weatem Bail. Co. y. Swindon and Cheltenham Bail. Co. (1884), 9 App. 
Cas. 787, per LordWATSoir, at m. 800 ef «e2.,per Lord Bbauwbll, atp. 808 ; B. r. 
Cambrian Bail. Co. (18711, L. B. 6 Q. B., per CooxBumr, O.J., 427, per Black- 
BUBN, J., at p. 431, whicn was overruled on another point in Hophina v. Ortod 
Northern Bail. Co. (1877), 2 Q. B. D. 224, 0. A. ; llill v. Midland Bail. Co. 
(^1882), 21 Ch. D. 143; Pinehiny. London antf Blaekwall Bail. Co. (1854), 1 E. 
& J. 34 ; Be Brewer (1875), 1 Ch. D. 409, 0. A. 

(e) HiU v. Midland Bail. Co., auwa, per Fbt, J., at p. 147 ; Bamadtny. Man- 
chieter South JuneUon and AUtineham Bail. Co. (1884), 1 Bxch. 723; Pinehin v. 
London and Blaekwall Bail. Co., tupra. 

{/) Lands dauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 3. 

(ff) Ibid., a. 1. 

(A) Ibid., 8. 5. 

ft) B. V. London CorporaUon (1867), L. A. 2 a B. 292,_per Biaokbubn, J., at 
p. 295, in delivering the judgment of the oonrt. For applications of the rule, see 
Esa parte Bayner (1878), 3 Q. B. D. 446; Mitripolitan Diatriet Bail. Co. v, Sharpe 
(1880), 5 App. Cas. 425. * 

(A) MetTMolitan Diatriet BaB. Co. v. Sharpe, avpra, per Lord Blxokbubk, 
at p. 441. * 

Be WeOminater Eetate of St. Septdehre (Pariah), S» parte St. Si^ulehre 
•mcar) (1864), 4 De O. J. & Sm. 282 ; B. v. St. Lukda, Chdaea, Veatry (1871), 
• L. E. 7_S. B. 148, px, Ch.,, and cases ^ted.in note (t), enpra. 


Sht. 2. 
Bjrttte 
Lands 
ClanseB 
Aets. 

Lands, 

Owner. 


Construction 
o£ Acts. 
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COMFULSOBT VOBCHASB OF LaN 0 AK0 COMPBMSifTlOB. 


SaoT.s. must be given to the words o( the speeial Act (m), bat slight 
By the variations may not be material (»). The effect to be given to these 

Lands introductory headings in construing the sections that are ranged 

Clauses under them is not governed b^ any general rule. They may be 

Acts. referred to in order to determine the sense of any doubtful ex- 

pression in a section {o). 

SuB-SsoT. 3. — Conditiona eta to Land Tax and Poor Bode, 

Land Us 14 . Bosides the provisions in the Lands Glauses Acts regulating 
and poor cctfppulsory purchase and the payment of compensation, there is a 
rate. further provision that, if promoters of the undertaking become 

possessed by virtue of the special or any incorporated Act of any 
lands charged with land tax or liable to be assessed to the poor’s 
rate, they will from time to time, until the works are completed 
Deficiencj to and assessed to such land tax and poor’s rate, be liable to make 
be made good. deficiency in the several assessments for land tax and 

poor’s rate by reason of the lands having been taken or used for 
the purposes of the works (p). If the Lands Glauses Acts are 
incorporated without this provision being excepted, all promoters of 
undertakings, including public bodies and local authorities, incur 
this liability, even in respect of land acquired for carrying out public 
improvements (g), or for the purposes of Parts I. and III. of the 
Housing of the Working Classes Act, 1890 (r). The liability ex- 
tends to all land acquired under the special Act, whether actually 
used for the undertaking or not ($), provided the land was in fact 
assessed (t). 

Uow The deficiency is to be computed according to the rental at which 

computed. the lands, with any building thereon, were valued or rated at 
the time of the passing of the special Act (a), but this does not 
mean that the promoters are liable to be rated in respect of such 
land upon the value of the land at the passing of the special Act. 
If the land is not beneficially occupied by the promoters, they will 


(m) BroadberU y. Imperial Qaa TAgJd Co. (1857), 7 De G. H. & G. 436, per I#ord 
Oranwobth, at p, 447 ; Kirby v. Ua/rroyate Sohool Board, [1896] 1 Ch 437, 0. A. 

(n) B, Y. London Corporation (1867), L. E. 2 Q. B. 292. 

(o) Hammeramith and City^Bail. Co, v. Brand (1869), L. B. 4 H. L. 171, per 
Lord Ohelusfobi), at p, 203 ; Eastern CowUiea Bail, Co, y. Marriage (1860), 9 
H. L. Gas. 32 ; and compare Bryan y. Child (1850), 5 Exoh. 368 ; Latham y, 
Lafone (1867), L. K. 2 Exoh. 115, at p. 123 ; Ldng y. Aerr, Andoraon A Co, (1878), 
3 App. Gas. 529, at p. 536 ; Union Steamahjp Go, of Now Zealand y. Mdhourne 
Harbour Truai Commfaaionera (1884), 9 App. Gas. 365, decided under other statutes. 

(p) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 133. 

(o) London Corporation y. 8t, Ai^revle^ Holborn, Churchtaar&ia (1867), L. R. 
2 0. P. 574 ; Wheeler v. Metropolitan Board of Worka (1869), L. E. 4 Exch. 303 ; 
Stratton y. Metropolitan Board of Works (1874), L. E. 10 G. P. 76; Bristol 
(Oovernor of Poor of) v. Bristol Collation (1887), 18 Q. B. D, 549, C. A.; 
lalington Borough Couneil V. London School Boards [1903] 2 K. B. 354, 0. ^ , 

(f) 63 & 54 Viot. c. 70; St, Leotiard, Shoreditch^ Vestry v. London County 
Cbuncit, [189^ 3 a B. 104. And we title PuBlJg ^ 

(«) Putney Uvmea-t t. Lomlon and South Weotom Sail. Co., [1801] 1 Q. B. 
440, C. A. 

.(«) S<ra<fo» T. Uan^itan ' Board of Wortio nsi4), L. E. 10 0. P. 70; 
^ o/ London, Chutekumdent t. Oroat Northern and City Bail. 

Co. (1902), 88 L. T. " 


(a) Jjands Cllauma Conaolidatioa Act, 1848 (8 A 9 Tict e. 18)i t 133. 



II.— Conditions attaohsd to thb Powers. 

not be liable to be rated (ft), but they will be liable to make good 
the defidency caused by their operations, whether there is beneheial 
occupation by them or not. In order to ascertain the deficiency, 
the assessment which existed at the time of the passing of the 
special Act in respect of the lands taken mueyt be compared with the 
subsequent assessment at the time when it is sought to ascertain 
the deficiency (c). It is the amount at which the laud was assessed, 
not the amount paid, which is material (d). 

Under the term “poor’s rate” is included not only the poor rate, 
but also such rates as are charged upon or made payable out, of 
it («), such as the borough rate (/) and the county rate (g), but 
rates assessed and levied as one rate with the poor rate are not 
included (A). In some special Acts the provision has been extended 
to include all the general rates (t). 

The deficiency, and therefore the liability, may disappear befoi'e 
the works are completed, by reason of the lands or buildings erected 
becoming assessable to an amount equal to or in excess of the value 
at the tiine of the passing of the special Act; but if the use made of 
the land is such that there is a permanent deficiency, as in the case 
of public improvements, the liability to make good the deficiency 
will cease when the particular works are completed and such parts 
as become assessable>are assessed (k). If the undertaking extends 
into several parishes, as in the case of a I'ailway, the liabUity in 
respect of the poor’s rate of each parish will terminate with the 
completion and assessment of the works in that particular parish {1 ) ; 
and if there are several undertakings authorised by one Act, the 
liability will determine as regards each undertaking when it is 
completed and assessed (m). The means of ascertaining the com- 
pletion may be fixed by the special Act (n) ; but if not, it will depend 




(6) London Corporation v. St, Andrew' $, Holborn, Churchwardene (1867), L. R. 
2 0. P. 574, 

(c) Putney Overseers y, London and South fVestem Pail, Co,, [1891] 1 Q. B. 
440, per Loi-d Esher, at p. 442, 0, A. s, 

Thus, in the last-cited case it was held that the fact that some of the 
houses were unlet at the date of the special Act was immaterial iu estimating 
the deficioDcy. It is also immaterial that the owners may have been allowed 
a deduction of 25 per cent, on agreeing to pay the rate instead of the occupier 
(St, Leonard, Shoreditch, Vestry y. London County Council, [18951 2 Q. B. 104). 

(e) Farmer y. London and North Western Bail, Co, (1888), 20 Q. B. D. 788. 

(/) Under the Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), 
s. 145. 


(a) Under the County Rates Act, 1852 (15 & 16 Yict. c. 81), s. 26. 

(A) Islington Borough Council y. London School Roard, [1903] 2 K. B. 354, C. A. 

(i) See Burrup y. London and South Western Bail, Co, (1890), 64 L. T. 112 ; 
St, Stephen, City of London, Churchwardens y« Oreat Northern and City Bail, 
Co. (1902), 86 L. T. 390. 

(Xn East London Bail, Co, y. WhUechureh (1674), L. R. 7 H. L, 81, per 
Lora ChelmbeoiuI^, at pp. 92, 93 ; and tee Wheeler y. Metropolitan Board of 
Works (1869)y L. B. 4 J^ch. 303 ; Bristol (Governor of Poor of) y. Bristol 
Corporation (1887), 18 Q. B. U. 549, 0, A., per Lord Esher, M.R., atpp. 561, 562. 

(f) East limdon Bail, Co, y. Whiteehur^, suptafu case decided upon a similar 
provision in a special Act, overruling R. y. Metropolitan Distrid Bail, Co, (1871), 
L B. 6 a B. 698. ^ • 

(m) Bristol (Governor of Poor of) y. Bristol Corporation (1887), 16 Q. IX D* 
549, C. A. 

(n) Stratton y. Metropolitan Board of Works (1874), L. B. 10 0. P. 76. 
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8)eot. 2. 

By the 
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Clanses 
Acts. 


When 

payment to 
be made. 


Redcroplion 
of land tax. 


Access to 
special Act. 


Deposit of 
Act with 
clerk of the 
peace. 


InspectiuD. 


on the actual completion of the work, and on the sale or lease of 
tlie last piece of land acquired but not used for the undertaking (o). 

The deficiency is payaole to the collector of the said assessments 
respectively on demand (p). It should be computed from time to 
time as the rates are made (q), but it need not be demanded at the 
times the other rates are collected. It is not payable until 
demanded, but delay in demanding payment will not extinguish 
the liability so as to prevent arrears being recovered (r). It is 
recoverable by action («). 

15. Instead of making good the deficiency in the land tax, the 
promoters may redeem it at any time they think fit, in accordance 
with the Acts providing for the redemption of the land tax (a). 

Sub-Seot. 4 . — Access to Special Act, 

16. The Lands Glauses Consolidation Act, 1845, also contains 
provisions enabling all persons interested in the special Act to have 
access to it (6). For this purpose a company (c) is required, at all 
times after the expiration of six months from the passing of the 
Act, to keep a copy of it, printed by the King*s Printers, in their 
principal office of business, and where the undertaking is such 
that the works are not confined to one town or place, as in the 
case of a railway or canal, the company is also required, within 
such six months, to deposit in the office of each of the clerks of &e 
peace of the several counties into which the works extend, a like 
copy of the special Act. Failure on the part of the company to keep 
or deposit the copies of the Act renders them liable to forfeit £20 
for every such offence, and also £5 for every day afterwards during 
which such copy shall not be so kept and deposited (d). 

The clerks of the peace are required to receive and retain these 
copies, and they and the company must permit all persons interested 
to inspect the Act, and make extracts or copies therefrom, at all reason- 
able hours of the day, and for a reasonable time, on payment to the 
clerk of the peace of one shilling for every such inspection of the 
deposited copy, and the farther sum of one shilling for every hour 
during which such inspection shall continue after the first hour, and 
after the rate of sixpence forevery hundred words copied therefrom(c). 


(o) Bristol {Governor of Poor of) v. Bristol Corporation (1887), 18 Q. B, D, 
549, 0. A. 

{p) Lands Olauacs Consolidation Act, 1845 (8 & 9 Victc. 18), s. 133. 

(g) Stratton v. Metropolitan Board of Works (1874), L. R. 10 0. P. 76 per 
D^m^, J., at p. 88; Bristol {Governor of Poor of) y. BrUtd Corporation, sumo. 
fr) Stratton v. Mdropolitan Board of Works, supra* 

U) Ibid., mi other ^es cited in notes to this sub-seotion j and see, cone-’ 
ally, title Rates awd EATnr0. • e ” 

(a) Lands Ojanses Consolidation Act, 1845 (8 4 9 Yict o. 18). s. 133; and 

SO0 tltdC LAND XAX. 

(b) Ibid., ss. ISO, ISl. 

oomj^y used sections, and not “ promoters ol 

und^king, as m other sections. These sections are not inMrpomted in 
confirmed by Parliament, as the confirming Act is a publio 

(d) Lands Clauses Consolidation Act, 1845 (8 & 0 Viet. o. 18), s. 151. 

{€) Ibid,, 8. 150, ands. 2 of the Parliamentary Documents Deposit Act, 1837 
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• PAit II.— Conditions attached to the Powers. 

• 

For every omission to comply with the provisions of the Act clerks 
of the peace are liable to a penalty not exceeding £S, which is 
recover^le before a court of summary jurisdiction (/). 

Sect. 8. — Conditions under other Acts, 

Sub-Seot. 1. — CommoTiB. 

17 . For the purpose of restricting the inclosure of commons 
and town or village greens, grants or inclosures thereof under Acts 
incorporating the Lands Glauses Consolidation Act, 1845 (g), or 
under the Church Building Act, 1818 (h), are invalid (i) uifliss 
specially authorised by Act of Parliament (k), or made to or by any 
Government department, or made with the consent of the Board 
of Agriculture and Fisheries (f). 


Sub-Sect, i.— Tithes. 

18 . If land which is charged with a corn rent, rent-charge, 
or money payment in lieu of tithe, is taken for certain purposes, 
the persons proposing to apply the land to these purposes are 
required, as soon as they are in possession of the land and before 
the land is so dealt with, to apply to the Board of Agriculture and 
Fisheries to order the redemption of the charge for a sum of money 
equal to twenty-five times the amount thereof. The amount is to 
be paid to the said Board within a time to be fixed in the said order 
or within such enlarged time as the Board may appoint (m). 

n Will. 4 & 1 Viet c. 8i3), which is referred to in s. 150. See s. 3 of the Lands 
Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), for a definition of the 
expression clerk of the peace.” In counties the clerk of the peace became 
the clerk of the county council under s. 83 of the Local Govorument Act, 
1888 (51 & 52 Viet. o. 41), and sub-s. (6) thereof proYides that all enactments 
relating to deposit shall be construed as if the cleric of the county council were 
therein substituted for the clerk of the peace. 

(/) Parliamentary Documents Deposit Act, 1837 (7 Will. 4 & 1 Viet. c. 83), 
B. 3. 

{g) 8 & 9 Viet. 0 . 18. 

{h) 58 Geo. 3, c. 45. 

(i) Commons Act, 1899 (62 & 63 Viet. c. 30), s. 22 (1). And see title 
Commons, Vol. IV., p. 441. 

{k) It is now usual in local and personal Acts to insert a provision that other 
land shall be substituted for common land authorised to be taken. 

(l) The Board of Agriculture and Fisheries in giving or withholding their 
consent are governed in their discretion and proc^ure by the Commons Act, 
1876 (39 & 40 Viet. c. 56), in relation to applications under the Inclosures Acts 
(Commons Act, 1899 (62 & 63 Viet, a 30), s. 22(2)). See title Commons, 
Vol. rV., p. 441, ana for forms relating to the compulsory acquisition of 
common rights, see Encyclopaedia of Forms, Vd. Vlll., pp. 114 to 125. 

(m) Tithe Act, 1878 (41 & 42 Viet. o. 42), s. 1. as amended by the Tithe 
Bent-charge Act, 1885 (48 & 49 Viet. o. 3t), s. 2. The purposes above referred 
to are the huilding of any church, chapel, or other place of public worship ; the 
making of any cemetery or other place of burial ; the erection of any school 
under the Elementary Education A^ ; the erection of c^.town hall, court of 
assize, gaol, lunatic asylum, hospital, or any other buumng used for public 
purposes, or in carrying out any improvements under the Housing of the 
Working Classes Act, 1890 (63 & 54 Vict. o. 70), Part I, ; the formation of any 

• sewage farm under the provisions of the Sanitary Acts, or the construction of 
• any sewers or sewage or any gas or water works ; or the enlarging and 


Sect. 2. 

By the 
Leads 
Clauses 
Acts. 


Commons. 


Tithes, 
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SaOT. 3. 

Conditions 
under 
other Acts. 

Housing of 
the working 
classes. 


Dehnil^onB. 


Dwelling or 
house. 

Working 

class. 


Rehousing 

scheme. 


Sub-Seot. 3 . — RtkcuBing of dhplaced Working CloMes. 

19. When promoters of undertakings have statutory power to 
take in the administrative county of London, or in any borough or 
urban district, or in any parish not within a borough or urban 
district, working men'R dwellings occupied by thirty or more persons 
belonging to the working class, they cannot enter on any such 
dwellings until the Local Government Board have either approved 
of a scheme for the rehousing of such number of persons of ^ the 
working class as is in their opinion required, or have determined 
tl^,t such a scheme is unnecessary (n). This condition attaches to 
all powers authorising tho acquisition of land, whether compulsorily 
or by agreement, given after 14th August, 1903 (o), under any local 
Act, provisional order, or order having the effect of an Act, and to 
cases where after that date any land is acquired compulsorily under 
any general Act other than the Housing of the Working Glasses 
Acts, and it applies to any authority, company, or person having 
such powers (p). 

For the purposes of tViis restriction a house is to be con- 
sidered a working man’s dwelling if it is wholly or partially 
occupied by a person belonging to the working classes (q). The 
expression “ dwelling ” or “ house ” is defined as meaning any house 
or part of a house occupied as a separate dwelling (r), while the 
expression “ working class ” includes mechanics, artisans, labourers, 
and others working for wages ; hawkers, costermongers, and persona 
not working for wages, but working at some trade or handicraft 
without employing others, except members of their own family ; 
and persons, other than domestic servants, whose income in any 
case does not exceed an average of thirty shillings a week, and the 
families of any such persons who may be residing with them («). 

For the purpose of determining whether a house is a working 
man’s dvielling or not, and also for determining the number of 
persons belonging to the working classes by whom any dwelling- 
houses are occupied, consideration is to be taken of any occupation 
on or after the 15th day of December next before the passing 
of the Act or order under which the land is acquired, or, in the 
case of land acquired compulsorily under a general Act without the 
authority of an order, next before the date of the application to 
the Local Government Board for a housing scheme ((). 

20. The procedure of the Local Government Board in approving 
a scheme (a), the matters to be considered by the Board in so 


improTing of the premises or buildings occupied or used for any of the above- 
mentioned purposes. As to tithes, generally, see title Ecolssiastioal Law. 

(n) Housing of the Working Classes Act, 1903 (3 Edw. 7, c 39), s. 8 and 
SoDMule. 

(o) Date of passing of last-mentioned Act. 

Ip) Housmg of tho Working Classes Act, 1903 (3 Edw. 7, c. 39), Sched. (1), 
U2)(»).. 


.1 


a) Ibid., Sched. 
Ibid., Sched. 




, dl. 

i-ii - (l2) (e). For housmg of the working classee, generally, see 

title PuBuo HbaIiTE. 




Ibid., Sohed G). 

:«) Ibid., Sched. (6), (7), (8). 
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doing (i), the coinditions which may be imposed (c), the enforcing 
of the scheme (d), and the provisions which may be inserted in the 
scheme are regulated by statute (c). Among the provisions which 
may be inserted is one giving undertakers who are a local authority, 
or who have not sufficient power for the puppose, power to appro- 
priate or to acquire land either by agreement or compulsorily 
under the authority of a provisional .order in order to carry out 
the housing scheme, and local authorities may also be given certain 
powers of building (/). A condition that must be inserted in the 
scheme is that any lands acquired under it shall for a period of 
twenty-five years from the date of the scheme be appropriate^!or 
the purpose of dwellings for persons of the working class, except 
in so far as the Local Government Board dispense with that 
appropriation, and any conveyance, demise, or lease of any such 
land must be indorsed with notice of this provision iff). Housing 
schemes may be subsequently modified by the Local * Government 
Board on the application of the undertakers (/t). 


Sect. 4. — Bestrictims as to Land to be taken. 


SuB-SxoT. 1. — In Qeneral. 

21. Promoters of an undertaking cannot take or interfere with 
any particular piece of land unless it is clear from their special Act 
that they are authorised to do so. It is the policy of Parliament, 
particularly in regard to commercial undertakings, also to limit the 
quantity of land which may be taken to such an amount as is 
reasonably necessary for the purposes of the particular under- 
taking (i). Many special Acts give the promoters of undertakings 
compulsory powers of purchase over a large area, but provide that 
only so much of that land may be taken as shall be actually 
required. In the case of railways, for example, it is usual to allow 
certain limits within which the line may be constructed. Under the 
Standing Orders of Parlisiment these limits, called limits of deviation, 
are shown on the deposited plans, and all lands included within these 
limits must be marked thereon (A;). These limits represent the 
distance which the centre line of the railway may be deviated, but 
do not indicate the outside limits of the railway (Q. The special 
Act gives power to take land so that the centre line of the 
railway may be constructed anywhere between these limits, 
but only so much of the land as is necessary for the purpose. 


(b) Housing of the Working Olauses Act, 1903 (3 Edw. 7, o. 89), Sched. (2). 

(c) Ibid., Sched. (4), (6). 

(2) Ibid., Sohod. (7), (9), (10). 

(e) Ibid., Sched. (2), (3), (4). See title Fxnu.io Healtu Exa 
(/) Ibid., Sdied. (3). 

&) Ibid., Sohed. (4). 
ft) Ibid., Sched. GU- 

(*) 1^ Lands Clauses Consolidation Act, 1845 (8 & 9 Yict c. 18), s. 18. 

(k) Standing Orders of &e Houses of Farliamekt, No.A& 

(Q The oidmary mode of showing the limits of deviiffin is to make a dark 
line along what u proposed to be the owtre of the n^way, and then to make 
dotted lines outside w£ioh mark the limits of deviation (iSnck r. London and 
South Westen SaiL Oo. (180^, 44 Ch. D. 330. wr Eat, J., at p. 387, 0. A.) ! 
and see title BamwATS akd Canals. 


SSOT. 8. 

Conditions 
under 
other Acts. 


What land 
may be taken. 
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.4. 

ReBtilctlona 
as to Land 
to be taken. 


Tjand 

authorised to 
be taken. 


Deposited 
plans etc. 


Compulsory Purchase of Land and Compensation. 

Sometimes promoters of undertakings acquire more land than they 
actually require, in which case Parliament, in pursuance of the 
same policy, provides that such superfluous land must be sold within 
a prescribed period (m). 

SUB-Sxox. 2. — Land authorited to he taken, 

22. Special Acts commonly authorise land to be taken by 
providing that for the purposes of the Act the promoters of the 
undertaking may enter upon, take, and use the lands delineated 
and described in the deposited plans and books of reference or any 
of them (n). The power so granted will not authorise the promoters 
to compel landowners to grant them merely easements over their 
land, although, for example, a right of way might be sufficient for 
the purpose (o), nor will it enable -them to take a stratum of land 
or to appropriate and use the subsoil, as for the purpose of making 
a tunnel (p). Unless special provision is made for such cases, the 
entire land must be purchased, except when the owner is willing to 
agree otherwise (q). 

23. The plana and books of reference are only binding to the extent 
to which they are incorporated and referred to in the special Act, and 
only for the purpose in regard to which that Act refers to them (r). 
Representations on the plans as to the position, extent, or nature of 
the works proposed to be constructed are not obligatory on the 
promoters unless such representations are incorporated in the Act, 
although the effect of such representations may have prevented the 
landowner from opposing the Bill when before Parliament (»). In 


(m) See p. .26, posU 

(n) See p. ante, 

(o) Pinenin y, London and Bfackwall Bail, Co, (1854), 6 De G. M. ft G. 851, 
pfT Lord CrANWOBTH, at p. 862 ; Be Meiropidiian District Bail, Co, and Cosh 
(1880), 13 Oh. D. 607, per Jessel, M.B., at p. 616, 0. A. ; Re London School 
Board and Foster (1903), 87 L. T, 700, 0. A. 

(p) Bamsdeny. Manchester South Junction and Altrincham Rail, Co, (1848), 

1 !Exch. 723 ; Sparrow y, Oxford, Worcester, and Woloerhampton Rail, Co, (1852;, 

2 De G, M. ft G, 94, per Lord Cranwokth, at p. 108 ; and see FaJkner y, Somerset 
and Dorset Rail, Co, (1873), L. B. 16 Eq. 458. Power to appropriate and use sub- 
soil is equivalent to power to tako {Metropolitan Rail, Co. y. Fowler, [1893] 
A. 0. 416, per Lord Watson, at p. 426). 

{q) Great Western Bail, Co. y. Swindon and Chdtenkam Rail. Co. (1884), 9 
App. Oas. 787, per Lord Watson, at pp. 800, 801. Persons under disability are 
commonly authoiised by the special Act to sell easements, rights, and privileges 
by agreement. See Model Bills and Clauses. In many cases promoters 
are authorised to purchase easements, and to appropriate and use the subsoil 
of land, as for tube railways. See Fmyner y. Waterloo and City Rail. Co., [1895] 
1 Oh. 527. Sowers and pipes may often be laid in land under statutory powers 
without it being necessary to buy the land {Thornton y. Mutter (1867), 31 J. P. 
419 ; Roderick v. Aston Local Board (1877), 5 Oh. D. 328, 0. A. ; and see p. 65, 
post). In purchasing land promoters are also in many oases freed from the 
necessity of purohaSMl the m&erals. See p. 50, post. 

(r) North British mi. Co. y. Tod (1846). 12 01. ft Pin. 722, H. L. ; Beardmery. 
London and North Western Bail,, Co. (1849), 1 Mac. ft G. 112, per Lotd 
COTTENHAH, at p. 1 14. 

(s) Case Bcited in last note, and Breynton v. London and North Western Bail, 
Co. (1846), 10 Beav. 238 ; R. v. Caledonian Rail. Co. (1850), 16 Q. B. 19; Wars 
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• 

the same way notices given before the promotion of the Bill as to 
the extent of land proposed to be taken will not prevent the pro- 
moters from taking a greater quantity if the Act in fact anthorises 
it (t). Conversely, promoters cannot execute works shown on the 
deposited plans unless power to do so is expressly given in the 
special Act (a). 

24. Before the promoters can take land under a clause in the 
above form, it must appear that the land in question is delineated 
on the plans. Land within the limits of deviation is considered to be 
delineated, although all the outside boundaries may not be showi^tb). 
Land partly within and partly without these limits may be held 
not to be delineated if some only of its boundaries are shown. 
In disputes of this nature the question turns upon whether the 
landowner ui>on looking at the plans can reasonably be deemed to 
have had notice that his land might be required, and the answer in 
each particular case will depend on the size and nature of the 
particular close of land and the extent to which the boundaries are 
indicated (c). Land outside the limits of deviation may, of course, 
bo taken if properly delineated and required (d). 

Sub-Sect. 3. — Land required fear the Purpose* of the Undertaking. 

25. The Act which confers the power of taking land must be 
looked to in order to ascertain the purposes for which the land may 
be taken (e). These purposes may include the execution of works, 
in which case land may be taken for all the works, of whatsoever 
nature, authorised to be executed (/). If the purjpose is clearly one 
within the meaning of the Act, the promoters will be justified in 
taking land for that purpose, even although the object might be 


V. Begenfs Canal Co. (1858), 3 De G. & J. 212 ; A.-G. y. Great Eastern Bail. Oo, 
(1872), 7 C!h. App. 473. 

(t) Be Huddersfield Corporation and Jaeomh (1874), 10 Oh. App. 92. The 
accidental omisaion of the names of person.s interested in land from the book of 
reference will not prevent the land from being taken (Kemp v. West End of 
London and Crysted Palace Go. (1855), 1 K. & J. 681). Mistakes and omissions 
in plans and books of reference are usually allowed to be corrected by reason of 
a clause to that effect in an incorporated Act, e.g.. Railways Olausos Consolida- 
tion Act, 1845 (8 & 9 Yict. c. 20), s. 7 ; Waterworks Clauses Act, 1847 (10 & 11 
Viet. c. 17), s. 7. 

■A.~G. y. Great Northern Bail. Co. (1850), 4 De G. & Sm. 75 ; B. y. Wyeomlte 
Bail'. Co. (1867), L. R. 2 Q. B. 310, per CooKBURW, C.J., at p. 319. 

(h) Wrigleyy. Lancashire and Yorkshire Bail. Co. (1863), 9 Jur. (n. s.) 710; 
Dowling y. Pontypod, Caerieon, and Newport Bad, Co. (1874), L. R. 13 Eq. 714. 

(e) See cases cited in last note, and Finds y. London and Booth Western Bail. 
Co. (1890), 44 Ch. D. 330, C. A. ; Protherce y. Tottenham and Forest Gate Bail. 
Co., [1691] 3 Ch. 278, (7. A. ; Coats y. Caledonian Bail. Co. (1905), 6 E. 1642. 

(d) Crawford y. Chester and Udyhead Bad. Co. (1847), 11 Jur. 917 ; Finck 
y. London and Booth Western Bail. Od. (A90), 44 Oh. D. MO, C. A. 

(s) BimMon y. Booth Btaffordshin Waterworks Co. (1865), 34 L. J. (oh.) 380, 
per Lord Wbstbubt, at p. 387. 

(/) See definition et“ undertaking” and ” worls” in LsRds Clauses Oonsdida- 
tion Act, 1646 (8 ft 9 Yict. o. 18), s. 2, p. 14, ante. Thus, &"the case of a railway 
these would ordinarily include not only the line itself, but also stations, ware- 
houses, offices, yards, and other conyeniencos (Cither y. Midland Bad. Co. (1848), 
5 By. ft Can. Cas. 187, e«r Lord Cotiehhau, at pp. 193, 194 ; Badd y. Maldon, 
HTMam ohd Braintree Bail. Co. (1851), 6 Exeb. 143), and in the case of a dock 
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Limits of 
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obtained in some other way (g). Companies formed for profit 
Bestrictlons must show clearly and distinctly from the Act the existence of the 
as to Land power they claim to exercise. If there is any doubt in the matter^ 
to be taken, the Act will be construed in favour of the lando^mer (A), but in the 
case of local authorities carrying out public improvements the 
interest of the public ah well as of the landowner will be considered 
in construing a doubtful provision (i)* All promoters, however, 
whether local authorities or companies formed for trade, can take 
land only for those purposes for which the Legislature has invested 
them with the power. If they attempt to take it for any collateral 
object, the court will restrain them by injunction (k). 

Tf the purposes for which the land is required are legitimate, 
the promoters of the undertaking are the persons to determine 
which portion of the land is required (Z). It is immaterial that the 


there would be included quays, wharves, and warehouses {London ABBociation of 
Shipownera and BroJcera v. London and India Docks Joint Committee^ [1892] 8 
Ch, 240, per Lindley, L.J., at pp. 249, 250, 0. A.). 

(o) Lamh V. North London Rail, Co, (1869), 4 Ch. App. 522. 

(A) Wthh V. Manchester and Leeds Rail, Co, (1889), 4 My. & Or. 116, per 
Lord Co'iTENHAM, at p- 120; Lee v. Milner (1837), 2 Y. & 0. (ex.) 611; 
Gray v. Liverpool and Bury Rail, Co, (1846), 9 Beav. 391 ; Re London and 
Birmingham Bail, Co,*s Act (1833) and Re London and North Western 
Rail, Co,*s Act (1846), Ex parte Eton College (1850), 20 L. J. (CH.) 1 ; Simpson 
V. South Staffordshire Waterworks (1866), 34 L. J. (oiT.) 380 ; Cardiff Uor^ 
pcration Y, Cardiff Waterwcyidcs Co, (1869), 5 Jiir. (n. 8.) 953 ; and see Oeldart 
V. Ofadatone (1809), 11 East, 675; Scales v. Pickering (1828), 4 Bing. 448. The 
court, however, will not allow persons to avail themselves of omissions in powers 
in order to make exorbitant claims {Belly. Hull and Selby Rail, Co, (1840), 
1 By. & Can. Oas. 616). 

(V) Galloway v. London CorporoMon (1866), L. B. 1 H. L. 34; Quinton v, 
Bristol Corporation (1874), L. R 17 Eq. 524 ; Rolls v. London School Board (1884), 

27 Oh. B. 639; North London Rail. Co, y. Metropolitan Board of Winks (1859), 

28 L. J. (CH.) 909 ; Batson y, London School Board (190^, 67 J. P. 457. 

(A) Galloway y, London Corporation, supra, Lord Cbaxwouth, at 
p. 43, and other cases cited in last note. Thus, a railway company having 
the oMinary powers of Constructing a railway will be restrained from taking 
land in order to obtain materials wherewith to make an embankment {Bentinw 
y. Norfolk Estuary Co. (1857), 26 L. J. (oH.) 404 ; Evertfidd y. Mid Sussex 
Rail. Co. (1858), 3^ Bo G. & J. 286; Lund y. Midland Rail. Co. (1865), 34 
L. J. (OH.) 276), or in order to carry out an agreement with a landowner (Fonf 
v. Cockermmth, Keswick and Penrith Rail. Co, (1865), 13 W. B. 1015 ; Carington 
{Lord ) y. Wycombe Rail. Co, (1868), 3 Ch. App. 377). But they may take land 
in order to make accommodation works for adjoining owners and occupiers, as 
such works are required to be made (Bailways Clauses Consolidation Act, 1845 
(8 & 9 Viot. 0. 20), 8. 68), Wilkinson y, Hull tic. Rail, and Dock Co, (1682), 20 
Ch. B. 323, C. A. ; Beauchamp {Lord) y. Great Western Rail. Co. (1868), 3 (}h. App. 
745; and compare Dodd y. Salisbury and Yeonil Rail. Co. (1859), 1 Gill. 158^ 
When a field is authorised to be taken by a water company m oraer to make a 
tunnel, and^^y part is required, the company cannot talm the whole field and 
use the remainder for sinking wells and erecting pumping machinery {Simpson 
y. South Staffordshire Waterworks Co., supra ; Cardiff Corporation v. Cardiff 
Waterworks Co„ supra). Local authorities authorised to take land to widen 
a street cannot under that power t^e land merely to alter the level of the street 
{Lynch y. Commissio9iers of Sdibers of City of London (1886), 32 Ch. B. 72, C. A.), 
nor can they take it for purposes of resale unless power is given to ^em by the 
special Act {Qard y. Commissioners of Sewers of City of London (1885), 28 
Ch. B. 486, 0. A.) ; and see snb-seet. 4, p. 25, post. 

(0 Stockton and Darlingkm Rail. Co. v. Brown (1860), 9 H. L. Oas. 246 ; Wehh 
V. Manchester and Leeds Bail. Co. (1839), 4 My. A; Or. 116» 
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works mijght be carried oat in another way which might csnse less bmt. 4 . 
inoonvenienee (m). In coming to a determination they must act BesMctions 
honestly and in good faith with a view to nsing the land for the h) Land 
anthorised purpose, and not for any sinister or collateral purpose (n). ^ taken. 
The same principles are applicable when undertakers are authorised 
to interfere with lands, as, for example, in ‘la 3 nng sewers or water 
mains <o). 


Sub-Seot. ^—Lond ieJun for Seeoujment and Exchange. 

26. Municipal and other public bodies are sometimes given Recoupment, 
powers to take land beyond that which is necessary for the actual 
execution of the proposed works, in order that some part at least 
of the improved value of the adjoining lands may be secured in 
ease of the burden upon the ratepayers. These lands are said 
to be authorised to be taken for the purpose of “ recoupment,” as 
the public body is empowered to sell or lease them at what may 
be an enhanced value (p). 

Similarly, public bodies may be allowed to acquire land which Rxch.inge . 
they may exchange for other land in order to carry out the intended <>* 
object more effectually or economically (q). 

If the Act clearly authorises the land to be taken for the actual Restrtetinn 
works only, a local authority or other public body will bo restrained power, 
from taking more than is actually necessary for such works (r), but 
if it appears that it is the intention of the Act that the public 
bod^ are to be allowed to reimburse themselves, they will then bo 
at liberty to take all the lands delineated on the plans (p). On the 
other hand, when local authorities are anthorised to take lands 
from time to time for specific works, such as street widening, and 
the land is not specified in the Act, they cannot, in order by resale 
to reduce the expense to the ratepayers, take more than is botid 
fide necessary for the purpose («). 


Sub-Sect. 6. — Land for Eoeiraordinary Purpoue, 


27. Promoters of particular classes of undertakings, such as Extra- 
railways, are also authorised to purchase land for what are called 


(m) See cases cited in note ({), on p. 24, ante, and London, Brighton, and South 
Coaet Baft. Co, v. Truman (1886), 11 App. Gas. 46 ; B. r. Peace (1832), 4 B. & Ad. 
30; Lamb v. North London Bail, Co. (1869), 4 Oh. App. 622. 

(n) See eases cited in note (i), on p. 24, ante, and Flower v. London, Brighton, 
, and South Coaet Bail. Co. (IBM), 34 L. J. (CH.) 640 ; Kemp v. South Eaetem Bail. 

Co,(W12), 7 Oh. App. 364; Erringtony.MriropditanIHetrictBail, Co. (1882), 19 
D. 669, 0. A. See those oases also as to the evidence necessary. If the 
purpose is appaienUy legitimate, the burden of proving the ontrary will lie 
upon the landowner. l|& 

( 0 ) Berbu (Earlj v. Burg Inyprovement Coaminionere (1869)^^ B. 4 Each. 
222, Ex. Oh., per WtUES, 3., at p. 226 ; Lewie r. Wuton-euper~Mare Local 
Board (1888), 40 Oh. D. 6& 

(«) Oallowag r. London CorporoUm (1866), L. B. 1 H. L. 34; Quiakm v. 
Brwfot Corporation (1874), L. B. 17 Eq. 624. * 

( 2 ) Botte V. London School Board (1884), 27 Oh. D. 639. 

(r) DenaUdeon v. South Shielde Oanaoration (1899), 79 L. T. 686, 0. A. • 

(«) J, L. Denman. d Co., Ltd. v. Weebs^ntter Corporation: J. 0. Cording d Co., 
ltd, T. Weelminder Corporation, [1906] 1 Oh. 464; Fernleg r, Lim^ume Board 
of Worhc (1899), 68 L. J. (oh.) 344. 
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SbOT. A 

Restiicttons 
as to Land 
to be taken. 


Superfluous 

landa. 


extraordinary purposes, which seem to be purposes for which it 
was not foreseen at the time of the passing of the special Act that 
land would, of necessity, be required (Q. Land for such purposes 
can only be acquired by agreement, and the quantity of such 
land as well as the purposes for which it may be purchased 
are generally specifiea in the special Act (a). Promoters may 
sell the land so acquired and purchase other land for the like 
purposes, and, so long as the amount held does not exceed 
the prescribed quantity, they may deal with such land as an 
ordinary proprietor may do (6). In the absence of provision to 
thtf contrary, promoters may carry on the authorised undertaking 
upon such lands even although their doing so may be a nuisance 
and cause injury to adjoining owners (c). Land acquired for 
extraordinary purposes is not subject to the provisions relating to 
superfluous land (d). 

Sub-Seot. 6 . — Sale of Superfluous 

28 . In the Lands Glauses Consolidation Act, 1845, are a series of 
sections with respect to what are called superfluous lands {e). These 
are lands acquired under the provisions of the special Act either 
compulsorily or by negotiations undertaken by virtue of the compul- 
sory powers, which lands are subsequently found not to be required 
for the purposes of the undertaking (/). These sections will be 
deemed to be incorporated unless expressly or impliedly excluded (g). 


(i) IJvoper V. Bourne (1877), 3 Q, B. D. 258, per BRAMWEtJi, L.J., at p. 272, 
0. A. 

a See KaiUvaya Clauses Cousolldatiou Act, 1845 (8 & 9 Viet. c. 20), s. 45 ; 
ets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 9; Harbours, 
Docks, and Piers Clauses Act, 1847 (10 & 11 Viet. c. 27), s. '20. As to Idle 
purebase of, such land, see Lands Clauses Consolidation Act, 1645 (8 & 9 
Yict. c« 18), B. 12, and p. 56, post It may be land included within the 
limits of deviation {Hoojicr v. Bourne^ supra). Covenants restricting the use 
of such land are void {Re South Eastern Rail, Co, and WiflvrCs Contract, 
[1907] 2 Ch. 366). 

(5) J^ands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 13 ; and City 
of Glasgow Union Rail, Co, v. Caledonian Rail, Co, (1871), L. B. 2 Sc. & Dir, 
160, per Lord Westbxtry, at p. 165. 

(c) London, Brighton, and South Coast Rail, Co,yr, Truman (1885), 11 ^p* Cas. 
45 ; and compare M^ropolitan Asylum District v. Hill (1881), 6 App. das. 193. 
Since 1885 a provision is usually inserted in Acts authurising the purchase of 
land for extraordinary purposes that the undertakers shall not be exempt from 
proceedioes for nuisance caused or permitted by them upon such land. See 
Model Bills and Clauses. 

((J) City of Glasgow Union Rail, Co, v, Caledonian Rail, Co,, eupra ; Hooper v. 
B<nirne, supra. As to superfluous lands, see next sub-section, infra. For form 
of assignmeA of leasehold house required for extraordinary purposes, see* 
£ncyclopse«W Forms, Yol. YlII., p. 110. 

(e) 8 & 9 im. c. 18, sa 127—132. 

(/) See heading to this group of sections, and Great Western Rail, Co, y. May 
(1874), L. B. 7 H. L. 283, per Lord OAimrs, L,C., at p. 292; Hooper v. Bourne, 
supra, per Brahwsll, L. J.^ at p. 272, 0. A. 

(9) Lands Clauses Consolidimon Aot, 1845 (8 & 9 Yict. c. 18), s. 1 ; and see 
p. 13, ante, S. 127 is expressly excluded by the Public Health Act, 1875 
(38^ 39 Yict. c. 55), s. 176 (see modification in Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, 0. 53)), and by the Local Oovemment Act, 1888 (51 A 62 
Yict. c. 41), s. 65. For an example of implied exclusion, see Tomlin r, Budd 
(I874),L.B. 18Bq. 368. 
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Part II.«-^Conditions attached to the Powers. 

Their object is to secure to the lendowners from whom land is taken 
• by comipulsion a reverting, as nearly as the Legislature can 
accomplish it, of all land which is not required for the under- 
taking (A). When incorporated, the sections apply to all lands acquired 
directly or indirectly under compulsory pqwers, but they do not 
apply to lands bought under mere powers of purchase by agree- 
ment (t), among which are included lands bought for extraordinary 
purposes (A;), nor are they applicable to cases where the lands cease 
to be required because of the partial or total abandonment of the 
undertaking (Z). 

Lands become superfluous from various causes. Thus, *the 
undertakers may make a wrong estimate of the quantity of land 
required for a purpose for which it is afterwards found out by 
experience that less land than was originally supposed will be 
sufdcient, or the undertakers may have been forced to take more 
land than they require, as when they are compelled to take the 
whole of certain premises when part would have been sufficient (m). 
A third case would be whore the land was required and taken 
originally for works intended to be permanent, but which were 
afterwards found to be unnecessary and abandoned ; and a fourth 
case, where the undertakers acquired land for a temporary purpose, 
which purpose has come to an end (n). It may, of course, 
happen that land which is not required for the particular purpose 
of an undertaking for which it was in fact acquired, may be required 
and used for some other purpose of the same undertaking, in which 
case it will not be deemed superfluous (o). 

29. The promoters of the undertaking are required to sell and 
dispose of all their superfluous lands within the period prescribed 
by the special Act, and if no period is prescribed, then within ten 
years after the expiration of the time limited in the special Act for 
the completion of the works (p). They may sell at any time they 
consider the land superfluous. The sale must bo absolute, and the 
promoters may not retain any interest in the land. Thus, a 
covenant for repurchase of the land would render the sale void as 
regards that portion (q), but promoters have the rights of ordinary 


(Ik) Great Western ItaU, Co, v. May (1874), L. B. 7 H. L. 283, per Lord OAlBifs, 
L.O., at p. 290. 

(f) Horne v. Lymington Bail, Co, (1874), 31 L. T. 167. 

{k) City of Glasgow Union Rail, Co, v. Caledonian Rail, Co, (1871), L. R. 2 
So. & Div. 160 ; Hooper v. Bourne (1877), 3 Q. B. D. 258, 0. A. ; and see 
sub>6ect. 5, p. 26, ante, 

{1) Aatley y. Manchester*f Sheffidd, and Lincolnshire Rail. Co. (|M|8), 27 L. J. 
(CH.) 478 ; Smith v. Smith (1868), L. B» 3 Exok. 282 ; Re 1 I. B. 

307, 0. A. In case of abandonment^ the Act authorising tne^Wandonmont 
usually makes provision as to the disposal^f the land. 

(m) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 92; and see 
also B. 93. 

(n) See Greafi Western BaiL Co, y. Afay, euprtrt per Lord Caibks, L.C., at 
pp. 292, 293. 

(o) Thus, land taken for the oonstruotion of a railway and found unneoessiery 
will not become superfluous if used for accommodation works {Beauchamp 

» {Lord) y. Great Western Bail, Co, (1868), 3 Ch. App. 745). 

(p) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s, 127. 

w) London and l^ouih Western Rail, ^o, y. Gomm (1882), 29 Uh* D. 662, 0. A 
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saoT. 4. 
BestiioUons 
as to Land 
to be taken. 

Right of 
Pre-emption. 


Compulsory Purchase of Land anu Compensation. 

vendors in regard to imposing restrictive covenants on the user 
of the land for their advantage as vendors (r). 

Before the promoters actually dispose (s) of any such lands either 
by sale pr by applying them to some purpose not a^ purpose of the 
undertaUng (f), they ipust^ unless the lands be situate within a 
town or be lands built upon (a) or used for building purposes (6), 
first offer to sell the same to the person then entitled to the lands# 
If any, from which the same were originally severed (c). This right 
of pre-emption arises whenever the company or other body owning 
th^ lands decides that they are superfluous and proceed to dispose 
of {bem, and it is not necessary that the prescribed period should 
have elapsed (d). If such person refuses to purchase the lands, or 
cannot after diligent inquiry be found, then the like offer must' be 
made to the person or to the several persons, including persons 
having limited interests («), whose lands immediately adjoin 
the lands so proposed to be sold(/), provided such persons are 
capable of entering into a contract for the purchase of such lands. 
Where more than one person is entitled to this right of pre- 
emption, the offer must be made to each of these persons in 
succession, in such order as the promoters think fit (g) 

Bay ▼. ITa/Aper, [1892] 2 Q. B. 88. As to retaining a lion for uni)aid purchase- 
money, see Be Thad^a-if and Young (1888), 40 C'h. D. 34. 

(r) Re Ttiggine and Uttehman (1882), 21 Oh. D. 95. As to preventing ease- 
ments of light from being aoquirea, see Bonner y. Great Wtetern Rail* Co, (1883), 
24 Oh. D. 1, G. A. ; Foeter y. London^ Chatham, and Dover Rail, Co, (1894), 64 
L. J. (q. B.) 65, G. A. ; Norton y. London and Iforth Western Bail, Co, (1879), 13 
Oh. D. 268, at p. 274, 0. A. For fom of conveyance of superfluous land, see 
Enoyclopiedia of Forms, Vol. VIII., p. 112. 

(a) An agreement for sale is not in itself a disposing of the land (London and 
Greenwich Rail, Co, y. Goodchild (1844), 3 Ry. & Can. Gas. 607). 

(t) London and South Western Rail, Co, y. Blackmore (1870), L. B. 4 H. L. 610 ; 
Carington (Lord) y. Wycomhe Bail, Co, (1868), 3 Oh. App. 377 ; Beauchamp 
(Lord)y, Great Western Bail, Co, (1868), 3 Oh, App. 745. Applying the lands 
to an extension of the undeiinking sanctioned by another Act is not a disposal 
(Astley y. Manchester, Sheffield, and Lincolnshire Rail, Co, (1858), 27 L. J. (OH.) 
478), nor is a compulsory purchase by other promoters (Dunhill y. North 
Eastern Bail, Co,, [1896] 1 On. 121, 0. A.). 

(а) **Town” u used in its popular sense, and ** lands built upon” means 
continuously built upon, as in a town (Carington (Lord) y. Wycombe Rail, 
Co,, supra; London and South Western Bail, Co, y. Dlcukmore, supra; B, 
V. CoUle (1851), 16 a B. 416—420; EllioU y. South Devon Bail, Co. (1848), 
SExch. 726). 

(б) This means actually used, or at least laid out and sold or leased as 
building land, Soe cases cited in note (a), supra, and Coventry y. London, Brighton 
and South Coast Rail, Co, (1867), L. B. 6 Eq. 104. 

(c) Lands Glauses Consolidation Act, 1845 (8 d: 9 Viet. c. 18), s. 128. As to 
the meaning of ” seyered,” see Hobbs y. Midland Bail, Co, (1882), 20 Oh. D. 418, 
at p. 429, a j^ . 39, post, * 

to Greammtern Bail, Co. v. May (1874), L. B. 7 H. L. 283, per Lord OAlRirfi, 
L.O., at p. 2%; and Carington (Lora) y. Wycomje Bail, Co,, supra; London and 
South Western Bail, Co. y. Gomm (1882), 20 Ch. D. 660, per Jessbl, M^B*, at 
p. 584, 0. A. 

(e) Coventry v. London, Briahton and South Coast Bail, Co,, supra, in which 
lessees were held entitled to dmp^ht of pre-empfion. « 

(/) As to the moaning of ** adjoining,” sde last dted case andXanc^anc7<8oi<<A 
\^tem Bail, Co, v. Blaclmore, supra; Hooper y. Bourne (1880), 5 App. Cus, I ;• 
, Be Bateman (Baroness) and Parker's Contract, [1899] 1 Ch. 099. 

(p) Lands Glauses Consolidation Act, 1845 (8 & 9 Viet. c. s. 188. As to 
^forcing this right and for fonn. of order, see London and South Western Bail, 
Co. V, BlachnoKc, supra, ait p. 627, 
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If any person having this r^ht of pre-emption desires to par- 
* chase the land, he must within six weeks after such offer signify 
each desire to the promoters. If he neglects to do so within that 
time, or if he declines the offer, his right of pre-emption in respect 
of the land offered thereupon ceases (A). It he accepts the offer, 
but does not agree with the promoters as to the price of the 
land, it must be ascertained by arbitration. Such an arbitra- 
tion is not governed by the sections in the Lands Glauses Acta 
rotating to compensation, and the costs are in the discretion of the 
arbitrator (t). Upon payment or tender to the promoters of t[i^ 
purchase-money so agreed or determined they must convey the land 
to the purchaser (k). The purchaser will acquire no greater right 
than that of the promoters (f), and restrictions existing before the 
land was taken compulsorily will be revived (m). 

30 . If the promoters make default in absolutely selling or 
disposing of the superfluous lands within the time limited, then 
all superfluous lands remaining unsold at the expiration of that 
period absolutely vest in and become the property of the owners 
of the lands adjoining in proportion to the extent of their lands 
respectively adjoining the Bam6(n). If the land is in fact super- 
fluous, the vesting takes place automatically at the end of the 
period without any act of the owners of the land adjoining (o). 
The promoters hold the land with this limitation over as to vesting, 
which vesting is not in the nature of a forfeiture (p). It is often 


{h) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 129, which 
section also enables promoters by a declaration in writing, made by a dis> 
interested person before a justice, to provide themselves with the evidence 
necessary to show that the right of pre-emption has not or oannot be exercised. 

(0 2 bid. 9 8. 130; Jones v. South Staffordshire JRail. Co. (1869), 19 L. T. 603 ; 
Re Eyre's Trusts^ [1869] W. N, 76. The provisions of the Arbitration Act, 1889 
(52 & 53 Viet. c. 49), will apply. See title Arbitratiox, Vol. L, p. 437. 

(ifc) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 131. That 
section provides also for the execution of the deed and for the form of receipt, 
and 8. 132 contains provisions as to covenants which may be implied by the use of 
the term grant," but they may be considered as being to a large extent dis- 
placed by the Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41). 

(f) Pouniney v. Clayton (1883), 11 Q. B, D. 820, 0. A. ; Myers v. Cattereon 
jl889), 43 Ch. D. 470, 0. A. Compare Hooper v. Bourne (1877), 3 Q. B. D. 258, 

(m) Bird v. Eggletcn (1885), 29 Ch. D. 1012. As to title by possession, see 

Bobbett y. South Eastern Rail. Co. (1882), 9 Q. B. D. 424 ; Rosenberg v. Cooke 
(1881), 8 Q. B. D. 162, 0. A. ; Midland Rail. Co. v. [1901] 1 Oh. 738 ; 

Norton v. London and North Western Rail. Co. (1879), 13 Ch. D. 268, 0. A. ; 
Marshall v. Taylor^ [1895] 1 Ch. 641, 0. A. ; London and South Western Rail. Co. 
V. Gomm (1882), 20 Ch. D. 562, 0. A. ; as to a condition on re-sale, Best v. 
Hamand (1879), 12 Ch. D. 1, 0. A. • 

(n) Lands Clauses Consolidation Act, 1845 (8 A 9 Viet. o. 18), s. 127. Whore 
several properties are in contact with the |uperfli\ouB land, that land will be 
divided inprbportion to the frontage of eacm (Moody v. Corbett (1866), L. li. 1 
Q. B. 510, iSx. Ch. ; and see Smith v. Smith (1868), L. R 3 Exch. 282, 287 ; Qreai 
Westenk Rail. Co. v. May (1874), L. B. 7 H. L. 283, jjM*. 303). 

(o) Great Wutern Rati. Co. v. May (1874), L. R I'R. L. 283, at p. 298. But 
if me promoters continue to occupy the land and let it to a tenant, the tenant 
oannot raise the question as to its oeiim superfluous land (London and Nortn 
Western Rail. Co. v. Wesit (1867), 36 L. JT (a p.) 245b 

• (p) Waterford Harbour Commissioners, [1904] 2 I. E. 421, in which 

case it WM^held that in an aotion to establi^ that land was superfluous the 
VI. * * • n 
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a difficult question to determine whether at the expiration of the 
ten years or othdr specified period landeVare superflaous or not< It^ 
is a mixed' question of law and fact(g), although the difficulties 
arise mainly on the facts. The issue of fact to be determined is 
whether at the expiration of the period the land had become either 
Ki^uisite for the undertaking or would in all probability become 
S^uisite within a reasonable time after that date(r). That time 
meed not be definite or ascertained provided that it can be shown 
that the land may be wanted within a reasonable time (s). If it 
may be so wanted, it is not superflaous. Land may in fact become 
superfluous after the expiration of the period, but in that case 
these clauses are not applicable. In order that the land should 
vest in the adjoining owner he must show that it was superfluous 
at the end of the statutory period (t)* If it can be shown to be 
superflaous at that moment of time, an Act passed subsequently 
extending the time within which the directors of the company may 
dispose of the superflaous land would not affect the vesting of the 
lands in the adjoining owners, although they may have made no 
claim previous to the passing of the Act, because the vesting would 
in fact have taken place at the end of the statutory period (a). 

31. It would be cogent evidence that the land had become 
superfluous if it had been permanently devoted to some object 
which was not a purpose of the undertaking, such as the making 
of a highway (b), or if the directors had sold it (c) or advertised 
it for sale and described it as surplus land (d), Wt even these 
facts are not conclusive, as the acts of the directors may have 
been tdtra vires (e). The compulsory purchase by another com- 
pany is not evidence that the land was superfluous (/). On the 


promoters could not claim exemption from discovery on the ground that dis- 
covery might' disclose facts by which the land might be forfeited. 

(q\ Smith v. North Staffordshire Hail. Go. (1880), 44 L. T. 85. 

(r) Macfie v. Callander and Oban Mail. Go., [1898] A. 0. 270, per Lord 
Watson, atp. 284. 

(fl) Hooper v. Bmme (1877), 3 Q. B. D. 258, per Bbamwell, L.J., pp. 274, 
275, 0. A. ; in S. L. (1880), 5 App. Cas. 1. 

(i) Great Wwtem Rail. Go. v. May (1874), L. R, 7 H. L. 283, per LordOAiRNS, 
at p. 294 ; Macfie v. Callander ana Oban Mail. Co., supra, at pp. 276, 278 ; 
Hooper V. Bourne (1880), 6 App. Oas, 1; Me Metropolitan District Mail, Co. and 
Cosh (1880), 13 Ch. D. 607, at p. 615, 0. A. 

(a) Grmt Western Rail. Co, v. May, swpra ; Londm. and South W&item Rail, Co. 
V. Qomm (1882), 20 Cb. D. 562, per Jessel, M.R., at p. 584, 0. A. : Moodv v. 
Corbett (1865), 34 L. J. (o. B.) 166, (1866) L. E. 1 Q. B. 610, Ex. Ch* 

! h) Beauchamp (Lord) v. Greal Western Rail, Co, (1868), 3 Ch. App. 746. 
c) Carington {Lord) v. Wycombe Rail, Co, (1868), 3 Ch. App. 377, * 

a) London South Western Rail. Co, v. Blackmore (1870), L. R. 4 H. L.-OIO. 
e) Macfie v. Callander and Oban Rail, Co,, [1898] A. 0. 270, at p. 284 : Hobbs 
Co. (1882), 20 Oh. D. 418. . * • 

(/) DunhUl v, Nor^ HaOem Bail. Co., [1896] 1 OL 121, 0. A. Tji.n.1 acquired 
for e^il-banks and no lo|||)ar required for that.qr.any freah nurpoae womd be 
Buperfluous (Croot Wtstem Bail. Co. v. May, Biwra.; andeee for Another examnle 
.Moody V. Corhatt (1865), 5 R & 8. 859 ; in eiiDr<lS66), 7 B. B. 544 ; L. R 1 
Q. B. 510, Ex. Gh.). Land between a decayed fence and ditcji alongside a rril- 
W which ^ jjeen cultiyid^ by the adjoinuig owner wee held to be saperflnous 
{Norton v. London and NoHh Western Bail, Co. (1879), 13 Oh..R 268 i and bm 
ire« T. TMulon,Jh-igh^, and South CoaetNdfl, Co. (1682), 31 Vf, B..228). ” 



Part II. — Conditions attach&d to the Powers. 


81 


other hand, land above a tunnel ( 9 ) or underneath on archway (A) Sw*. 4. 

<is not superfluous land, because the term " land ” in such a case is Resbrlctiotts 
not . considered to include a horizontal stratum, and such land tui to Land 
might also be required for repairs. It is immaterial that the land to be .taken, 
is let to tenants or used for other purposes, because promoters of 
undertakings may use their land in any way not inconsistent with 
their Act or contrary to the rights of others (i). 

Land held by promoters until the time arrives for deciding as ta Lfttinit 
whether or not it is superfluous may also be let or used for purposes ‘diicrflwJM 
other than those directly connected with the undertaking (k). .* * 


Part III. — Principles of the Law of 
Compensation. 

Sect. 1. — The Hight to Cmnpensation. 

•' 32. The right to receive compensation for land taken or Bight to 
injuriously aflected depends on the provisions of the statute or order compeosatio*. 
which authorises the taking or injurious affection, and upon the 
terms of such statute or order will also depend the basis upon which 
the compensation is to be assessed. If the statute confers no right 
to compensation, the person who suffers is not entitled to any. If 
promoters of an undertaking are authorised to do an act, and do it 
in a proper manner, then, although the act so done works a special 
injury to a particular ind^yidual, that individual cannot maintain 
an action, and is without remedy unless a remedy is provided by 


(ff) He MetropoliUm District Rail, Co. and Cosh (1880), 13 Ch. D. 607 ; and see 
Hooper y. Bourne (1877), 3 Q. 13. 1).^ 258, 0. A. If land above a tunnel is sold 
or otherwise acquired, a good possessory title may be acquired under the Statute 
of Limitations (Rosenberg v. Cook (1881), 8 Q. B. D. 162, 0. A. Midland Rail. 
Co. V. WrighU [19011 1 Ch. 738 ; and see Norton v. London and North Western 
Rail. Co. (1879), 13 (Jh. D. 268; Marshall y. Taylor^ [1896] 1 Oh, 641, 0. A.; 
Bohbett y. South Kasiem Rail. Co. (1882), 9 Q. B, D. 424). 

(/*) Mulliner v. Midland Rail. Co. (1879), 11 Ch. D. 611; 

(i) Rostock y. North Staffordshire Rail. Co. (1855), 4 E. & B. 798; Grand 
Junction Canal Co. y. Petty (1888), 21 Q. B. D« 273, 0. A. ; Teehay v. Manchester, 
Sheffield^ and Lincolnshire Rail. Co. (1883), 24 Ch. D, 672 ; Foster v. London, 
Chatham, and Dover Rail, Co., [1896] 1 Q. B. 711, 0. A. ; Onslow y. Manchester, 
Sheffield, and Linednshire Rail. Co. (1895), 64 L. J. (CH.) 366; Great Western 
Rail, Co. y. Solf'hu/l Rural District Council ,(1902), 86 L. T. 852, 0. A, ; Lancashire 
and Yorkshire Rail. Co. y. Davenport (1906), 7^ J. P. 129, 0, A. 

(A) Bayley vl Great Western Jlail. Co. (1884), 26 Oh. D. 434 ; and the cases cited 
in tne two jpTeoeding no^ Thus the fact that land been let for some 
time for agii^tural or mining purijoees doed not i&^ell prove that the land is 
superfluous, and the presumpmn might be removedny showing that the land is 
near a town nnd likely .to be Granted for siding accommodation (Hooper y. Bourne 

® , 5 A]^ Cas. 1 1 ' and see Betts y. Great Eastern Rail. Co, (1879), 49 L. J. 

197, XL. Li As to th# disposal of superfluous land origini^y aoq^uired by 
local authoriti^B for smsU holdings or wotments, see 8^1 Holdings and 
* Allotments Act, 1908 (8 Ednr. 7; c. 36), ss, 16, 32. 
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Btatute (Z). Since 1845 the provisions of the Lands Glauses ActSp 
with variations in particular cases (m), are inserted in special Acts 
in order to prescribe the means of obtaining the necessary com- 
pensation. Sometimes the special Act expressly provides for 
compensation being made, and enacts that it shall be ascertained in 
the manner provided by the Lands Clauses Acts (n), but the special 
Afet may by merely incorporating these Acts impliedly confer the 
pght to compensation (o). 

The numerous cases upon the interpretation of these and the 
fecial Acta have led to the enunciation of certain principles 
which may be said to govern the whole law of compensation. 
These principles may be conveniently considered under two head- 
ings, namely, ( 1 ) when land is purchased or taken, and ( 2 ) when no 
land is taken, but land is injuriously affected. There is no clear 
principle by which an injurious affection can be distinguished from 
a taking, but different rules for assessing compensation are appli- 
cable to the two classes, and the determination of the class into 
which a particular loss or injury may fall depends upon the terms 
of the statute authorising the act which causes the injury (p). The 
loss or injury must in both classes be suffered by persons having 
interests in lands, otherwise they have no right to compensation ( 9 ), 
and they are so entitled oidy when there is a physical interference 
with their rights (r). 


(i) Ji'asi Fremantle Corporation v. Annois, A. 0. 213, at p. 217, P. 0.; 

British Cast Plate Manufaeiurete v. Meredith (1792), 4TeTmEep. 794 ; BouUony^ 
Crowther (1824), 2 B. & U. 703. These cases relate to acts by public bodies. As 
to railway companies, see Hammersmith and City Bail, Co, v. Brand (1869), L. B. 
4 H. L. 171 ; London^ Brighton^ and South Coast Rail, Co, v. Truman (1885), 11 
App. Oas. 46 ; Vaughan v. Tuff Vale RaU. Co, (1860), 6 H. & N. 679, Ex. On. 

(771) Yariations as to the basis of assessing compensation are to be found in 
general Acts and in local and personal Acts. Aa to general Acts, see Housing of 
the >Yorking Glasses Act, 1890 (53 & 54 Yict. c. 70), ss. 21, 41 ; Light Bail ways 
Act, 1896 (59 & 60 Yict. c. 48), s. 13. In Acts dealing with waterworks 
provision is often made for the compensation in respect of the interception of a 
stream being given in the form of a supply of water, called compensation 
water. See tbe statute referred to in Beaumont v. Huddersfield Corporation (1902), 
67 J. P. 57, 0. A. Bemedy by action is also given by s. 27 of the Waterworks 
Clauses Act, 1847 (10 & 11 Yict. c. 17). 

(71) See, for example, Bailways Glauses Consolidation Act, 1845 (8 & 9 Yict. c. 20), 
•.6; Waterworks Glauses Consolidation Act, 1847 (10 & 11 Yict. c. 17), s. 6. 

( 0 ) See R, V. St, Luhds^ Chelsea (1871), L. B. 6 Q. B. 572. 

(p) Thus, the appropriation and use of the subsoil of a street has been held to 
be a taking of land {M^ropoHtan RaU, Go, y. Fowler^ [1 893] A C. 416 ; Farmer 
y. Waterloo and City RaU. Co., [1895] 1 Ch. 527), while the permanent fixing in 
the subsoil of a str^t of a post for electrical wires for traction pulses has been 
held not to be a taking {Escott v. Newj^t Corporation^ [1904] 2 BTB. 369). The 
laying of pipes and sewers under the Public Health Act, 1875 (38 & 39 Yict. a 
55), 68. 16, 54, is a taking of the subsoil, but so far as procedure is concerned it 
is treated as an injurious affection {Taylor y. Oldham uorporation (1876), 4 Ch. 
D. 395, at p. 411 ; RodericJc y. Aston Local Board (1877), 5 Ch. D. 828, 0. A.). 
Under the terms of the Thames Embankment Act, 1862 (25 & 26 Yict. c. 93), 
injury to easements and to rights oyer land was for purposes of easesaing Comr 
pensation treated as land taxon {Buccleuch {Duke) y. Meitre^itafil^d of Works 
(1872), L.B.5H.L, 418, atp.460). As to nuisance caused by the construction 
« authorised works, see, e,g., Ooldberg y. Liverpopl CorporaHan (1900), 82 L. T. 
362, 0. A. ; Ash v. Great Northern etc. Rail, Co. (1903), 67 J, P. 417 ,• Canadian 
Pamfic Rail. Co. y. Roy, [1902] A. 0. 220 ; and title Nuisaisron. 

See p. 34, post. 

Seep. 36 ,|>mI. 
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Sect. 2*-~-^Compemati(m where Lands are purchased or taken* 
Sub-Seot. 1. — Per$on$ entitled to Compeneation. 

33. All persons who are deprived of any interest in land to be 
purchased or taken are entitled under the Lknds Glauses Acts to 
receive compensation for such loss as they may sustain («). It a 
notice to treat for the purchase of the land is served^ the date, or 
rather the moment, of such service fixes the time when the interests 
of the various parties so served are to be determined for the pur- 
poses of compensation (t). Interests created after the service of the 
notice to treat, out of the interest in the land in respect of the pur- 
chase of which the notice was served, are not a subject of 
compensation (a). Notices of intention to take land as distinguished 
from notices to treat are required to be given by some special Acts, 
and these, in the absence of special provisions, have the same effect 
as notices to treat (b). Promoters of undertakings need not, how- 
ever, serve notices to purchase all the interests belonging to different 
persona in a particular parcel of land, if they can determine by 
notice, or otherwise acquire, those interests (c) ; but the compulsory 
taking of the estate of a superior landlord is not equivalent to the 
exercise of a power of resuming possession reserved to the landlord 
himself, nor does it enable the promoters, for the purpose only of 
defeating a right to compensation, to prohibit the exercise of a 
power granted to a lessee, which exercise is subject to the reason- 
able approval of the lessor or his assigns (d). Promoters in 

(s) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), ss. 18, 68. 

(t) Fenny y. Fenny (1867), L. R. 6 Eq. 227, Page Wood, V.-C., at p. 236; and 
see BwU/a and Merthyr Dare Steam Uolliertea (1891), Ltd.^y, Pmtypridd JVater-^ 
works Co,f [1^3] A. C. 426 ; Be Atklone Rifie Range, [1902] 1 1. R. 433. As to 
service of notice to treat, see p. 64, poet. If no notice to treat has been served, 
as in the case of short tenancies, the date of entry will be the time for fixing the 
jiterestof the parties {R. v. Great Northern Rail. Co. (1876), 2 Q. B. D. 151, atp. 
155). 

(a) Johnson v. Edgware, Highgate and London Rail. Co. (1866), 14 L. T. 45 ; 
Vhkins V. Birmingham Corporalion (1883), 25 Ch. D. 78; and compare Zick 
f. Lmdon United Tramways, Ltd., [1908] 2 K. B. 126, C. A. Thus, if a lease be 
granted to a weekly tenant after notice to treat has been served on the landlord, 
the lessee cannot recover in respect of it (Re Mar^ebone (Stingo Lane) Improve* 
ment Act, Ex parte Edwards (1871), L. R. 12 £q. 389; and compare R. v. 
Kennedy, [189^ 1 Q. B. 533, discussed in Bexley Meath Rail. Co. y. J[1894] 
2 Q. B. 579, 0. A. ; Carter v. Great Eastern Rail. Co. (186^, 8 L. Ti 197 ; 
Chilwortk Gunpowder Co* v. Manchester Ship Canal (1891), 8 T. L. R. 79). 

(5) Tyson y. London Corporation (1871), L. R 7 C. P. 18 ; Morgan v. 
Metropolitan Rail. Co. (1868), L. R. 4 U. P. 97, Ex. Ch. ; Wilkins v. Birmingham 
Corporation, supra. 

(c) Promoters may, for example, purchase the lessor’s interost and determine 
the interests of his tenants by notice to q^t in the ordinary way (Syers y. 
Metropolitan Board of Works (1877), 36 L, T. 277, C. A., per Jessel, M.R., at 
p. 278; Exports Nadin (1848), 17 L. J. (oh.) 421 ; and see Steiienson v. North 
British iidtf. Co* (1001), 4 F. (Ct. of Sees.) 224). 

(d) Flemipg V. Newport Rati. Co. (1883), 8 App. Cas. 265, per Lord Watson, 
at p. 281 ; Solway Junction Rail. Co. y. Jackeon (1874), 1 R (Ct. of Sees.) 83y 
llius, a r^way company, having a^uired a reversion, cannot refuse their 
approval to ^e sinking of a pit shaft in the land, under a proviso in the lease 

the right is subject to tne reasonable approval of the lessor or his heirs or 
serigns, because they thereby wish to defeat the lessee’s right to compensation 
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COMPtJLSORT PaRCHASB OF LaKD AND COMPENSATION; 


Sjht. 9. exercising their compalsory powers must either acquire, determine, 
Gompensa- or make compensation for all the interests in the land. A person 
lion where having no greater interest in the land than as a tenant for a year 
Lands aw or from year to year, if required to give up possessicm befora the 
expiration of his time^ is therefore entitled to compensation for his 
or tajcen- io8a(e). Persons having equitable interests have equally a right 
with those having legal ones (/), as, for example, equitable 
mortgagees (^). 

Licenaeefl not But only persons having interests in the land taken are entitled 
entitled. tercompensation. Persons who have merely licences to use the 
land or premises have no valid claim (h). Thus, a company who 
were granted what purported to be a lease giving them the exclu- 
sive right for a number of years to sell refreshments in a theatre, 
and to use the bars and other places for that purpose, were held not 
entitled to compensation, as their rights did not amount to an 
interest in land (t). 

Personal Interests in chattels and personal rights confer no right (A;), 

rights. Upon this ground, also, it has been held that tenants who have 
had their tenancies determined by notice or by the expiration of 
their term have no right to compensation for loss of profits or 
otherwise, although they may have had a reasonable expectation 
of continuing in possession or of having their lease renewed, and 
have expended money on the ground of such expectancy (Z). 


{Re Mmters and Great Western Rail, O)., [1901] 2 K. B. 84, C. A.)« Nor can a 
lessor for a like purpose resume possession of land under a clause allowing him 
to resume possession for the purpose of building, planting, accommodation, 
or otherwise {Johneon v. Edgware etc. Rail. Co, (1806), 35 Beav. 480). 

(e) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 121 . 

(/) Rogers y. Kingston-upon^Hull Dock Co. (1864), 11 L. T, 463 ; Re King's 
Leasehold Estates^ Ex^rte East of London Rail, Co. (1873), L. R. 16 Bq. 521 ; 
Sweetman y. Metropolitan Rail, Co. (1864), 1 Horn. & M. 543 ; Binminghant and 
District Land Co. y. London and North Western Rail, Co. (1888), 40 Ch. D. 268, 
C. A. ; Rs North London Rail. Co,^ Ex parte Cooper (1865), 34 L. J. (cn.) 373. 
If, howeyer, promoters purchase from persons, like trustees, who haye power of 
sale by statute or otherwise, it is not necessary to deal with the beneficiaries. 

(y) Martin y. London, Chatham, and Dover Rail. Co. (1866), 1 Ch. App. 501 ; an4 
see HiU y. Great Northern Rail. Co. (1854), 5 De G. M. & G. 66 , 0. A..; 
Ranken y. East and West India Docks (1849), 12 Beay. 298. For cases of intw- 
forence with the rights of riparian owners, see Bucdeuch {Duke) y. Metr^litan 
Board of Works (1872), L. R. 6 H. L. 418; and see Perks y. Great Wycombe 
Rail. Co, (1862), 3 Gin. 662 ; University Life Assurance Society y. Metropolitan 
Rail. Co., [1866] W. N. 167 ; London and India Docks Co, y. North London 
Rail. Co. (1903), Times, 6 th Feb. 

(h) Municipal Freehold Land Co. ▼. Metropolitan District Rail. Co. (1883), 
Gab. & £1. 184. Thus, sporting righto may not amount to an interest in laud afid 
may afiord no ground for oompensatibn (mVd y. Great Eastern Rail. Co. QS 65)4 
34 It. J. ( 0 . p.) 366). As to when these rights amount to an interest, see WelAer 
V. Lee (1882), 9 Q. B. D. 315, 0. A. ; Fitzgerald v. FirhanJc, [1897] 2 Ch. 96, 0. A; 
^ (2 Frank Warr ds Co., Ltd. y. London County Cbanctf, [1904] 1 K. & 713, 

(A) New River Co. y. Midland Rail Co. (1877), 36 L. T. 539, 0. A. ; Chut v, 
Metra]^itan and District Railways Joint Committee (1883), 48 L: T. 2'67. 

(0 B. Y. Liverpool and Manchester Rail. Co. (1836), 4 Ad. £1. 650,; Exparte 
JNudin (1848), 17 L. S. (OH.) 421 ; Re Portsmouth RaiL Co., Ex parte Mertett 
(ISM), 2 L. T. 471 ; Byers r. Metropolitan Board of Works (1877), 30 L. % 277. 
Bttoh olaims have been allowed under the particular terms- of a special Act^j^ 
parie Farhw (1881), 2 £. ds Ad. 841 ; R 0 Palmer and the Kungzrfot^ Marh4 Co^ 
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Similarly, a lessee who exercises an option to determine his 
' tease because of the works of a railway company has no valid 
claim (m). 

Sttb-Seot. 2. — TAe SuhjeoU and ifeMure of Gompentatum, 

$.4. When a person is entitled. to compensation because an 
interest in land is to be. purchased or taken from him, he is 
entitled to be paid the full amount of the injury thereby done to 
him. Under the Lands Clauses Acts tribunals assessing compen- 
sation for lands to be purchased or taken are required to have 
regard to the value of the land so to be purchased or taken, ^nd 
alsoi: to the damage, if any, to be sustained by the owner by reason 
of the severing of the lands taken from the other lands of such 
owner or otherwise by the injuriously affecting of sqch other lands 
by the exercise of the powers of the special Act and the Acts 
incorporated therewith (n). 

35. In assessing the amount, the time of the service of the 
notice to treat fixes the date at which the condition and value of 
the premises are to be estimated, as well as the interests of the 
parties (o). Up to the time of receiving a notice to treat an owner 
of property may go on altering or adding to it, and receive com- 
pensation in respect of the alterations and additions, even although 
he may have known that his premises were in all probability to be 
taken (j)), but the special Act may provide to the contrary (9). 
Matters which increase or reduce the value of the property after the 
date of the notice are immaterial (r), provided the owner causes no 
wilful damage to it. The person who receives a notice to treat 
is also entitled to be compensated in respect of all the property 
mentioned therein as required for the purposes of the Undertaking, 
although the promoters may not in fact require all the property 
included in the notice for some time (a). 


SacT. s. 
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(1839), 9 Ad. & El. 463). A different question arises as to the chance of a 
renewal when the lessee’s intei'est is itself the subject of compensation. See 
note (/), p. 37, post. 

(m) R. V. RouHer (1887), 20 Q. B. D. 132, 0. A. 

(n) Lands Olausea Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 63, as 
regaras arbitrators, justices, and surveyors, and s. 49 as regards juries. The 
two sections are worded somewhat differently, but the measiu’e of compensation 
is intended to be the same under both (Holt v. (Toa Light and Coke (Jo. (1872), 
L. B. 7 Q. B. 728, per Blackburn, J., at p. 736). 

(o) Dawsim Y. ^eett Northern and Gity RaiL [19051 1 K. B. 260, at p. 273, 
0. A. ; and see cases cited in note (i) on p. 33, ante. If a lessee holds land under 
a lease determinable at certain fixed dates, the Vfdue of his interest will be assessed 
as at the date of the notice, the probability at that date of the lease being 
determined being taken into account (Bs Aihlone Rifle Range^ [1902] 1 L B. 433). 

(p) Higgins v. Dublin Corporation (1§91), 28 L. B. Ir. (q. b.) 484. 

(c) See Housing of the Working Caasses Act, 1890 (53 & 54 Viet. o. 70), 
B. 21 (1) (b>. 

(r) See Uwllfa and Merthyr Dare Steam Collieries (1891), Ltd, r. Pontypridd 
Watrrujorks Co„ [1903] A.' 0. 426, per Lord Hal8BUBY, at p. 428, and see on 
this point the judgments in the Court of • Appeal,' [1902] 2 K. B. 135. As to 
the insurance money in the case of fire, see Phesnw Assurance Co. v. Spooner^ 
[1905] 2 Ka B. 753. As to the liability of a lessee to his lessor for breaches 8f 
ooyenant after service of notice and before-assignment, see Mills y. East tendon 
• (1872); L. B. 8 C. P. 79. 

(f) Stone y* Yeovil Corporation (1876), 2 0» Pt 99, C, A« 
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SuB-SsoXe 3.— TAs ValuB the Lcmd. 

36. In ascertaining the value of the land, all the actual use of 
it by the person who holds it and all its potentialities must be con- 
sidered (f). In ascertaining the value to the owner in respect of its 
use by him, loss of business and of goodwill, in so far as they enhance 
that value to him, may be regarded (u). On the same grounds, 
loss incurred until other suitable premises are obtained (6), costs 
of removal (c), and the value of fixtures if taken or the loss on them 
if not taken (d), are all matters properly to be considered in assessing 
the value of the land. The compensation for expulsion is deter- 
mined on the same principles as damages in an action of trespass (e), 
and it follows that if the loss is not the direct consequence of the 
taking no compensation should be awarded in respect of it (/). 

All rights which the person enjoys because of his ownership or 
occupancy are also to be considered in valuing the land. Thus, in 
the case of a public-house the assessment of the compensation 
for the lessor’s reversion should be based on the fact that it is 
licensed {g\ and if it is tied he will be entitled to receive compensa- 
tion in respect of the benefit he derives from the tying covenant (/i). 

37. Where the promoters of the undertaking are themselves the 
tenants of the land taken, the rent which they pay and the terms of 


(0 CommuBionerB of Inland lUvenue v. Glasaow and South Western Bail, Co. 
(1887), 12 App. Cos. 316, per Lord Hai^sbitry, at p. 321. 

(a) White v. ff,M, Commissioners of Works and Public Buildings (1870), 
22 L. T. 691 ; Cooper v. Metropolitan Board of Works (1883). 25 Ch. D. 472, 0. A. ; 
and see Dublin Corporation v. Dowling (1880), 6 L. R. Ir. 602 ; Be N(trth London 
Bail, Coiy Ex parte Cooper (1865), 34 L. J. (oh.) 376 ; Morgan v. Metropolitan 
Bail, Co, (1868), L. R. 4 0. P. 97, £x. Oh. Thus, if a shop is taken, and the 
shopkef^per has to move into another shop at a greater rent, or if the lease is 
shorter, these will be subjects to be considered in arriving at the value to him 
(0idd«rv. North Staffordshire Bail, Go, (1878), 4 Q. B. D. 412, 0. A., at p. 432). 
bo wiU the probability that the new premises will be less convenient or less 
likely to attmt customers (B, v. Beard (1894), 10 T. L. R. 646). 

(b) Jubb y. Hull Dock Co, (1846), 9 a B. 443. 

(c) Morgan v. Metropolitan Bail, Co, (1868), L. R. 4 0. P. 97, Ex. Ch. ; B. v. 
Commissioners of Bochaale Improvement Act (1866), 2 Jur. (n. s.) 861. 

{d) Oibson v. Hammersmith Bail, Co, (1863), 32 L. J. (oh.) 337. 

(e) Bickets v. Metropolitan Bail, Co. (1866), 34 L. J. (q. b.) 267, per Erlb, O.J., 
atp. 261, £x. Oh. 

(/) Thus, loss of profits caused by the destruction of neighbouring houses in 
connection with the undertaking, during the interval between the actual taking 
and the givjng of the notice to take, is not a subject of compensation (R. v. 
Vaughan (1868), L. R. 4 Q. B. 190). Arrears of rent, tbe recovery of wMoh 
was rendered impossible by reason of the taking of land, have also l^en held too 
remote {Be KUworth Bifle Bangs, [18991 2 I. R. 306). 


wrJiA, 


Belton V. London Countg Council (1893), 68 L. T. 411. 


T. Liverfoct Oorpcratkn (1863), 83 L. J. (q. b.) 16 ; JR» OhanHa^t 
WtUthtre Bnwary CSo. ani London Cowdy QouneU, [1903] 1 X. B. 660 ; and 
ne Be London County Council and City of London Brewery Co., [1898] 1 Q. B. 
387. Vliete iha land is fadcan oompulsorily, the leasee u raUaaed hia 
oarenaiitB ia'inspact of Uia huxd taken {Slipper ▼. Tottenham and Hampettad 
Junction BaU, Co. (1867)t L. B. 4 £q. 112 ; BaBy v. De Orcepigny (1809). L. B. 4 
€.B. 180 : and aee WainwrigM t. Bameden (1839), 6 M. & W. 602 ; Mm ▼. Baet 
London Union (1373). L. B. 8 0. P. 70), but whan a ooTenaat is Bararabla it wiU 
etai Mply to the MBuinder (B, Fumcee and WUletdm Urban Oemuil (1006V’ 
10 J.F. 2d) ; Figgottr Middletan County Oetmeil, [1909] I Ob. 184.. 
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the lease are properly considered in assessing the value of the rever* 
> sion (»). Conversely, ^rhere land vas let at a rent below its value 
but with a proviso that, in the event of any part of it being tak en 
compulsorily, the lessor could re-enter, it was held that the lessor 
ought to be compensated on the basis of the full value, and not on 
that of the rent actually paid(k). Similarly, in assessing a lessee’s 
interest he will be entitled to be compensated in respect of any 
right he may have to a renewal of his lease (1). Low rent and Ihe 
incidents likely to determine the lease must be regarded (m), 
together with such rights as he may have under his lease (n). .. 

38. Any person who has no greater interest in land than as a 
tenant for a year or from year to year, on being required to give up 
possession before the expiration of his term, is entitled to compen* 
sation for the value of his unexpired term or interest, and for any 
just allowance which ought to he made to him by an incoming 
tenwt, as well as for any loss or injury from severance (o), so that 
he is entitled to compensation for every kind of damage or loss ha 
may suffer (p) 

39. When the land is used for some particular purpose not of 
a commercial nature, such as for a public park, or for a church 
or school, it is very difficult to estimate the loss. One method 
adopted is that known as reinstatement, by which is meant that 
the amount of compensation to be awarded shall be assessed 
according to the cost of acquiring an equally convenient site and 
erecting equally convenient premises(q). This method is sometimes 
prescribed by statute in particular cases, but is only applicable 
where land for reinstatement is available or can be obtained on 
reasonable terms (r).* 

40. Tribunals assessing compensation may take into account 
not only the present purpose to which the land is applied, but also 
any other more beneficial purpose to which in the course of events 
it might within a reasonable period be applied, just as on owner 


(t) Eldon {Earl) v. North Ea$tem Bail. Go. (1899), 80 L. T. 723; Bo AthUmo 
Btfle Range, [1902] 1 1. B. 433. 

(A) Re Morgan and London and North Wtetern Bail. Co,, [1896] 2 Q. B. 469. 
(t) Bogg T. Midland Bail. Co, (1867), L. B. 4 Eq. 310. In a Scottish case 
{Lynch T. Olaegow Cdrporatioti (1903),^ 6 F. (Ct. of Sm.) 1174), it was held that a 
chance of renewal could not be taken into consideration in assessing the value of 
a lessee’s interest even when it added to its market value. But see Nolt v. Oa* 
Light and Coke Co. (1872), L. B. 7 Q. B. 728, at pp. 733, 738. As to mere 
expectation of renewal,' see p. 34, ante. 

(m) Penny v. Penny (1867^ L. B. 6 Eq. 227. 

(») Be Maointoeh and Pontypridd Improvemente Co, (1891), 61 L. J. (o. B.) 164. 
In B. V. Poulter (1887), 20 ^ B. I>. 132, 0. A., it was held that the voluntary 
termination of a lease because of the works of a comply gave no claim. 

(o) Lands Cdauses Oonsolidation Act, 1843 (8 A 0 vict. o. 18), s. 121. 

(p) B, V. Qreat Northern Bail. Co. (1876), 2 Q. B. D. 131, at p. 136. 

M See, for example, London School Board v. SovFi Eastern Sail. Co. (1887),? 
T. li. B. 710, 0. Ae ; Mdrofdliian and BaU. Co$, y. Burrow (1884), reported 

in Hudiaon on OompenBaaon, 1521, H. L. . * 

(r) See an award by Lord SBA2n> in JMinhurgh CkrvoraHon y. Korih BritUh 
•Rail, Oon (1892), reported in Browne and sdJlan'i Law of Oompensatioii, 2nd ed.. 
p. 656. 
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PuROHASis OF Land and Compbnsation. 
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might do if he were bargaining with a phrchaser in the market (s^ 
This value for future purposes is generally referred to as the ^ten* ' 
tial value of the land. The principle is applicable whether the 
owner has acquired the land in order to use it for some particular 
purpose, or whether he has no such present intention (t). 

Where the prospective use of land depends on the making of an 
Order in Council, the possibility of obtaining such an Order may be 
taken into consideration in assessing the compensation (a). 

The purpose for which the promoters intend to use the land, is 
lUlit such a use, as can be considered in estimating the potential 
value, when that value is created or enhanced simply by the act. or 
scheme of the promoters (5). The loss is tested by the value to the 
person from whom the laud is taken, and not by the value to the 
persons acquiring it. It follows, that if the person claiming com- 
pensation can make no use of the land, nor obtain any value for it 
m the market by reason of the restrictions on his ownership, he 
practically suffers no loss, and is therefore entitled to merely 
nominal compensation (c). 


(a) JR. V. Brown (1867), L. E. 2 Q. B. 630, per Lord CocKBUiUf, atp. 631, in 
which case it was held that the potential value of agricultural land for building 
purposes should be considered ; and see Streatham Estate Co, v. Commxasxonera 
of Fuhlic Works (1888), 62 J. P. 616 ; B. v. West Riding ^ * Yorkshire (Justices) 
(1834), 1 Ad. & El. 663. If land is near a i-osorvoir and in consequence is 
suitable for the building of a mill, that fact also is to bo considered in assessing 
the value (i2ip% v. Great Northern Rail, Go. (1876), 10 Ch. App. 435). So 
mines which cannot be worked at a profit may have a potential value (Brown v. 
Commissioner for Railways (1890), 15 App. Oas. 240, P. 0.). 

(<) Bailey v. Isle of Thanet Light Railways, [.1900] 1 Q. B. 722, where land was 
bought for a school and no other suitable land was available. In one ease where 
the conservators of a river had power by statute to grant licences to persons for 
the purpose of making docks, wharves, and other works on the foreshore, and to 
charge for the same according to the value to the person receiving the licence, 
and a railway company were authorised to take part of the said foreshore for a 
wharf, it was held that the probability of the railway company requiring this 
land and paying for it on that basis should be considered (Thames Conservators 
V. London, Tilbury, and Southend Rail, Co, (1892), 68 L. T. 21). In Thames 
Conservators v. Victoria Station and Pimlico Rail, Co, (1868), L.E. 4 0. P, 69, 
it was held that the approval by the conservators of certain plans for a bridge 
over the river did not destroy their right to compensation. 

(o) City and South London Rail, Co, v. St, Mary, Woolnoih, and St, Mgry, 
Woolchurch flaw (United Parishes), [19051 A. 0, 1, where in assessing the vklue 
of the subsoil of a church the fact tnat the land might be made available for 


building purposes by an Order in Council made under the Union of Benefices 
Act, 1860 (23 & 24 Viet. c. 142), was held to be rightly takbn into account. 

(5) Re Cough and Aspdtria, Silloth and JDistrict Joint Water Board, [19041 
IK. B. 417, p. 423, 0. A. 

(c) Stebhing v. Metropolitan Board of Worlcs (1870), L. B. 6 0. B. 37, at p.'42 ; 
Manrimtha Nath Mitter v. Secretary of State for India (1897), L. R 24 Ind. 
App. 177 ; Secretary of State for Foreign Affairs r, Charlesworth, Pilling d Co,, 
[1001] A. C. 373, P. 0. On this principle a rector was held entitled to practically 
no comt^nsation in respect of disused burial grounds which were taken from him 
for public improvements^ bjp.use he could nqt have alienated them, and in his 
hands they, were praoticaUy valueless (Stebhiny v. Mkn^iign JBoOrd. of 

E arks, sijprak It has been dohbted whe^er the land w ould have l»en 
naidered valueless in the hands of the rector. See Mi CSty and South Loridm 
^il. Co, and St, Mgryi Woolnoth and Bt, Maty, Wol^churcM 'Haw itfnUed 
Panshu), [1903] 2 K. B. 728, 0. A., per VAWOfican RJ., at p. 736; 

and Hilcoaty. Oanterlmr^and York (ArMishops) (1860), 19 L. J. (o. ».) 376; and 



Part *111. — PRmoiPtEs of thb Law of Compensation. 

41. If, howeveF, the land is peculiarly suitable or adaptable for 
some particular purpose, as, for example, the construction' of a 
reservoir, that fact must be taken into account in assessing the 
compensation, and it is immaterial that such purpose is the one to 
whiw the promoters propose to apply it. If that adaptability gives 
it an enhanced market value, it must be taken into account in 
assessing the value of the land (d), and this is also the case where 
the land in question, if used with other adjoining land, would be 
specially adapted for a particular purpose, and it may be so taken 
into account even although parliamentary powers may be necessary 
to acquire such other land (e). It is for the person assessing *fhe 
compensation to consider to what extent this adaptability enhances 
the value (/). 

42. In assessing the value of land taken it is a usual practice 
to add a certain percentage (usually 10 per cent.) for what is termed 
compulsory purchase. There are no provisions in the Lands Glauses 
Acts dealing with such an addition. In some Acts there is inserted 
a special provision that no sum shall be awarded for compulsory 
purchase (g). 

Stjb-Seot. 4. — Damage to other Lande of Owner. 

43. When part of an owner's land is taken, he may suffer 
damage in consequence of the injury thereby caused to his remaining 
land. It may, for instance, be cut into two parts, as when a line of 
railway is made through an estate, or the alteration in its size or 
shape may render it less suitable for the purposes to which it was or 
might have been applied. It may be also rendered less valuable 
by reason of the construction, existence, and carrying on of the 
undertaking in its vicinity. Under the Lands Clauses Acts the 
owner of land taken is entitled to compensation for damage 
sustained by him by reason of such severing or other injuriously 
affecting his other lands Qi). 

Whether there has been soinething in the nature of a severance 
of his land is a question of fact in each case, but in order that 
there should be a severance it is not necessary that the part taken 
and the part left should be in actual contiguity. The principle is 
that where several pieces of land owned by the same person are so 

compare Campbell v. Liverpool Corporation (1870), L. R. 9 Eq. 679 ; Be St, Pancraa 
Burial Ground (1866), L. E, 3 Eq. 173 ; Ex parte Liverpool (Jtector)(l870), L. E. 
11 Eq. 16; Ex parte St Martin' Birmingham (Eec^or) (1870), L. E. 11 Eq. 23. 

(d) Be Biddell and Newcastle and Qateehead Water Co, (1878-9), report^ in 
Browne and Allan’s Law of Compensation, 2nd ed., p. 672, U. A. ; Be Oesalineky 
{Counteee) and Manchester Corporation (1888), reported ibid,^ p. 669^ Re Gough 
and depUtrlUy SUloth and District Joint Water Boards [1904] 1 £. B. 417, 0. A. 
Trend’^StoughUm ▼. Barbadoea Water Supply (to., [1893] A. 0. 602, P. 0. ; Blantyre 
{Lord) V. Bahtie (1888), 13 App. Oas. 631. 

Re Lucaa aiid OKesterfieUt Goa and Water Board, [1909] 1 K. B. 16, 0. A. ; 
Be Zynemotc^ (tov^porq^um oLnd Northimherland {Duhe^ (1903), 89 L. T. 667. 

(/} Cases cited in notes (d) and (e), svgfra, ^ 

' (v) Houiring of the Working Classes Act, 18’90 (63 & 54 Viot; o, 70), 
8. 21 1 Local Government Act, 1894 (56 & 67 Yict. c. 73), s. 9 (lO)'; Small 
Holdi^s and 'Allotments' Act, 1908 ( 8 Edw. 7, o. 30V s.' 39 (b), 

(i^) Lands Clauses Consolidation Act,, 1846 (8 t 9Viot. o. 18), sa* 49, 63; and 
tee p. 36. ofvto. 
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SMT. s. near to eiwh other and so situated that the possession and control 
OenaranBa* of each gives an enhanced value to all of them, they are lands held 
tlon where together within the meaning of the Acts, so that, if one piece is 
^ compulsorily taken, the owner will be entitled to compensation for 
**'**^«m* damage by severance and injurious affection to the remainder (i). 
ortaaen. ^ rail^tay or a road intervenes between the lands 

taken and the other land of the owner will not of itself necessarily 
prevent him from recovering compensation for severance (X;). It is 
not necessary that the owner should hold the land with respect to 
which damage is claimed by the same title as the land that is 
ttfken (2) 

There may be a lateral severance as well as a vertical one, as 
when the sub-soil is taken for a tunnel (m). Mines and minerals 
also may be severed from the soil (n), but as to these special 
statutory provisions exist (o). 

In estimating the compensation payable for severance both the 
actual and prospective use of the land must be considered (p). 

A right of pre-emption over land not taken, being a personal right, 
does not confer a right to damage for severance (q). 

Anticipated 44. An owner is also entitled to claim compensation for future 
injnty. anticipated injury caused by the existence of the works (r). The 
promoters of certain undertakings, such as railways, are required to 
make and maintain certain works for the accommodation of the 
owners and occupiers of lands adjoining the undertaking (s). In 
determining the compensation the fact that these works may be. 
ordered should be taken into account, but it has to be borne in 

(t) Cowj)er*Bssex y, Acton Local Board (1889)p 14 App. Cas. 153, per Lord 
Watsok, at p. 167 ; and see Caledonian Bail, Co. y. Lockhart (1860), 3 Ma<^. 808, 
at p. 815,.^. L. ; and compare R, v. Kennedy^ [18931 1 Q. 533, explained in 
Bexley Hca(h Rail, Co, v. North, [1894] 2 Q. B. 579, 0. A. 

f/c) Cowper^Essex y, Acton Local Board, sup^a, 

[l) Where a company took some land leased to a volunteer corps, which 
land was behind their rifle butts and held by them to prevent injury from stray 
bullets, and between the land taken and the butts was other land as to which 
they had only a verbal agreement, it was held that the rifle range and the 
other land were held together so as to entitle the corps to compensation foi 
severance (Holt v. Oaa Light and Coke Co, (1872), L. R. 7 & B. 728). 

(wi) City and South London Bail. Co, y, 8t, Mary, Wootnoth and St, Mary, 
Wodchtvrch Haw (United ParUhcB), [1905] A. 0. 1. 

(n) Errington v. Metropolitan Bistrict Rail, Co, (1882), 19 Ch. D. 559, G. A. 

(o) See p. 49, post. 

ip) Thus, if the amenity of a mansion-house is destroyed, as by taking away its 
river frontage and substituting a road, the owner will oe entitled to compensa- 
tion for such injury (Buccleuch (Duke) y. Metropolitan Board yf Worke (1872), 
L. E. 5 H. L. 418). In this case the riparian rights were denned as land, by 
the special Act. For a case of injury to a warehouse by takmg away rights over 
aroad, see Re Great EaeternRail. Co. andLondon County Council (190S), 72 J. P. 1, 
0. A. ^ Then, again, if land which might have become suitable for building pur* 
poses is renders unsuitable, the owner is entitled to claim 'compensation on that 
oasis (R. V. Browfi (1867), L. B. 2 Q. B. 630 ; and, for anower example, see 
Ripley y. Great Northern bM. Co, (1875), 10 Oh. App. 435). 

(o) Clovi y, Mi^apoliJlan and District Railways Joint C<mmittos (1888), 48 
l:.T.257. 

(r) As, for example, damage from floods (Caledonian Bail, Co, y. Lockhart 
.(1860),3Ma45Cl. (H.L.) 808). 

U) R*g*t Bauways Olausea Consolidation Act, 1845 (8 & 9 Yiot o. 20}, s. 68« 
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mind that such works are limited to the existing, and not to the 
• potential, use of the land (t)« Promoters, however, cannot reduce 
the amount of compensation payable by offering to undertake not 
to use the land taken or part of it for the particular purpose for 
which its taking was authorised, as such an undertaking would be 
invalid, but an undertaking not to use the lahd for certain purposes 
compatible with the purposes for which the land was acquired 
would be valid (a). 

An owner is also entitled to compensation for the damage 
caused to his remaining land in respect of the use to which the land 
taken from him is to be put, in addition to that caused merely by 
the construction of the undertaking (b). In this respect the com- 
pensation to be awarded differs from that to which a person is 
entitled for injurious affection of his land when no land is taken 
from him (c). 

In assessing compensation for severance and injurious affection 
all damage that can be reasonably foreseen should be taken into 
account (d), and will in subsequent proceedings be deemed to have 

{{) It, y. Brown (1867), L. B. 2 Q. B. 630 ; and see Be Gonty and Manchester ^ 
Shejkld, and Lincolnshire Bail, Co,^ [1896] 2 Q. B. 439, 0. A. 

(tt) Ayr Harbour Trustees y, Oswald (1883), 8 App. Oas. 623, and per Lord 
Blaokburk, at p. 634, and Lord Pitzoerald, at p, 640 ; Be South Eastern Bail, 
Co, and Wien's Contract ^ [1907] 2 Oh. 366. 

(6) Cowper-Essex v. Acton Local Board (1889), 14 App. Cas. 153, per Lord 
Halsbury, at p. 162, and per Lord Macnaghten, at p. 178, approving Be 
Stockport^ TimperUy^ and Altrincham Bail, Co, (1864), 33 L. J. B.) 251. 
BuccUuch {Duke) y. Metropolitan Board of Works (1872), L. E. 5 H. L. 418, has 
also been quoted as establishing the sanoie proposition ; but see Caledonian Bail, 
Co, y, Walker^s Trustees (1882), 7 App. Gas. 259, per Lord Blackburn, at p. 297, 
and per Lord Maonaghten, at p. 176, of the case first cited in this note. 

(c) Hammersmith Bail, Co, y. Brand (1869), L. R 4 H. L. 171. If part 
of a person’s land is taken for the construction of a railway, and a mill exists on 
the remaining land which will be so close to the railway* when constructed as to 
be in danger of fire from the sparks of the engines using the railway, the reduo- 
tion in value of the mill will be a subject of compensation (Be Stodcport, Tim^ 
Tperley, and Altrincham Bail, Co,, supra). If no land was taken, the owner would 
be entitled to no compensation. If land is taken for sewage works, and other 
land held therewith is used for building purposes, the reduction in value of the 
building land because of the existence and use of the sewage works will also 
be properly taken into account in assessing the compensation (Cowper^Essex v. 
Acton Lo(m Board, supra). The making of a road adjoining a dwelling-house 
and the dust and noise therefrom, if the road is on land taken, may also bo 
regarded as injurious affection of the remaining land (Buceleueh (Duke) v. 
M^opolitan Board of Works, supra; B, y, Mountford, Ex ^rte London ^United 
Tramways (1901), Ltd,, [1906] 2 K. B. 814) ; and see Great Eastern Bail, Co, and 
London Vounty Council (1907), 98 L. T. 116, 0. A. (land taken for a public 
footway). Oompensatiou has also been awarded for the injury to neighbouring 
houses TOcause of the erection and carrying on of a school on land belonging to 
the same owner (B, v. Pearce, Ex parte London School Board (1898), 78 Lr T. 
681 ; and for another example, see It, v. Sheward (1880), 9 Q. B. D. 741, 0. A.). 
The use of land for military purposes may cause injurious affection to the 
remaining land, because of tne firing of guns and the mcidentals of camp life 
(Blunddl V. B„ [1905] 1 K B. 616, approving and foUowing B, v. Abbott, [1897] 
2 1. R 362 ; Neds Point Battery, [1903] 2 1. B#192). 

((Q Brogden y. Llynvi Valley Bail, Co, (1860), 30 L. J. (o. p.) 61 ; Brown y. 
Bailways Commissioner (1890), 15 App. Cas. 240; and see Chamberlain ^y. 
West End ef London ana Crystal PaUos Bail. Co. (1863), 2 B. S. 605, at 
p. 639. 1^. Ob. Questions of this kind generally arise in respect of injurious 
affeotion when no land is taken, as to which see sect. 3, pp. 43 ct seq,, post. 
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been so taken (e). The compensation has to be settled once and for 
all(/). The damage, however, mast not be too remote (<]r). 

45. If where land is taken from an owner, his remaining land 
is iujnriously affected by the carrying on of the undertaking in 
connection with whieh his land was taken, but such injurious 
affection is not due to the part of the works constructed on the 
land taken from him, but to that constructed on other land, he is 
not entitled to compensation for such injurious affection (h). Thus, 
where a tramway company were authorised to lay tram lines in a 
street, but only on condition that the street was widened, it was held 
that the owner of the land taken for the purposes of street widening, 
and on which the tramway was not laid, was not entitled to com- 
pensation for the injurious affection to his other land by reason of 
the running of the trams (i). 

It may happen that although a person’s land is injured by 


(e) Mercer v. Liverpool, St, Helens^ and South Lancashire Bail, Co,, [1904] A. 0. 
461. Thus, if a stratum of land is acquired for the purpose of eonstructing a 
tunnel, and compensation is paid for the site of the tuuuol and for the injurious 
affection, the owner of the land ahoTO cannot afterwards recover compensation 
or damagos if, by reason of subsidence or the vibration caused by passing trains, 
serious injuries are subsequently caused to the buildings over the tunnel (Croft 
V. London and North Western Rail, Co, (1863). 32 L. J. (q. B.) 113). 

(/) Ibid,^ at p. 119. So when promoters have power and intend to take the 
whole of a stream they must pay at once for the whole, and not compensate the 
riparian owners from time to time as the amount of water diverted is increased . 

V. Yeovil Corporation (1876), 2 C. P. D. 99, 0, A.). It has not yet been decided 
whether damages which are neitW foreseen nor guessed at can form the basis 
of a second claim for compensation ; see Lawrervee v. Great Northern Rail, Co, 
(1851), 16 Q. B. 643 ; Lancashire and YorJeshire Rail, Co, v. Evans (1851), 15 
Beav. 322 ; A,^G, v. Metropolitan Rail, Co,, [1894] 1 Q. B. 384. 0. A. In some 
Acts provision is made for the assessment of compensation from time to time. 
See Byways Clauses Consolidation Act, 1845 (8 & 9 Viet c. 20), s. 81. 

(ff) Thus, the fact that a greater burden might bo placed on the rates for the 
pux^se of educating the children of the workmen brought into the district for 
the construction of the works is considered too remote a consequence of that 
construction to entitle the owner to compensatioii in respect of it, although the 
increase in the rates which he might have to pay would be substantial (Re Tyne- 
mouth Corporation and NorthumhSrland (f)i4A;e)(1903), 89 L. T. 557 ; and see also 
Be KUworth Rifle Range, [1899] 2 I. B. 305). So, if land is taken for a camp 
and artillery range, while the loss of privacy and amenity and the vulgarisation 
of the neighbourhood may form proper groxmds to be considered in estimating 
compensation, the loss from apprehend^ trespass by soldiers and others would 
not (i2c Point Battery, [1903] 2 1. B. 192). 

(5) City of Qlaegow Union Rail, Co, v. Hunter (1870), L. B. 2 So. & Div. 78, 
per XiOrd Chelmsfobd, at p. 82 ; Caledonian Rail, Co, v. OgUvie (1856), 2 Macq. 
229, YL L. ; Cowper-Esseae y, Acton Local Board (1889), 14 App. Cas. 153, per 
Loid Watson, atp. 166 ; Hortony, Colwyn Bay and Oolwyn Urban Council, [1908] 

1 £. B. 327, 0. A., and oases cited in note ( 2 ), infra. Thus an owner was held 
not to be entitled to oompensatiou for the noise and smoke of trains on a railway 
bridge bmlt on land belonging to another person, although part of his land 
was taken for other purposes of the railway (City of Glasgow Union Rail, Co, 
y. Hunter^ supra), 

(i) R, V. Mountford, J&ls parte London United Tramways (1901), Lid,, 
[1906] 2 E. B. 814. Some doubt has been raised as to how far the proposition 
u^the teAt is applicable when the land taken has to be physically occupied for 
the working of the undertaking (ibid,, per Phillikobe, J.. at p, 821, and in 
JBiir London and ^orth Western Aai/. Go, and.Reddaway (1901), 71 J, P. 150, .. 
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severance or suffers other injurious affection by reason of the oon- 
struction of the undertaking, yet nevertheless the value of the 
remaining premises may bo enhanced by the fact of the existence 
of the undertaking. Such enhanced value cannot under the Lands 
Glauses Acta be set off against the damage by severance or 
injurious affection (/c). In some general Acts (Q, and in some 
local and personal Acts, provisions are inserted enabling this 
enhanced value to be taken into account in assessing the com- 
pensation (m). In some Acts authorising public improvements pro- 
visions have also been inserted for recovering from adjoining 
owners what is known as the betterment of their land by reaSftn 
of the improvement. These provisions extend to all the land in a 
specified area, independently of the consideration whether or not 
tWe has been severance or other injurious affection (n). 

Sect. 3. — Compensation for Injurious Affection. 

Sub-Sect. 1. — Tht Right to Compensation, 

46. The foregoing section relates to the right to compensation of 
a person whose lands, or a portion thereof, have been taken by the 
promoters, but it may well happen that a person’s land may be 
injuriously affected by reason of the construction of a statutory 
undertaking on land not acquired from him. The right to com- 
pensation for such injurious affection is governed to some extent 
by different rules from those which apply when a man’s land is 
damaged owing to part thereof being taken and used for an under- 
taking (o). Under special Acts incorporating the necessary sections 
of the Lands Clauses Acts(p) compensation is payable under 
certain conditions in respect of both classes of injurious 
affection There are, however, statutes both of local and 


{h) Eagle v. Charing Gross Bail, Co. (1867), L. B. 2 0. P. 638; Senior 
V. AUtropolitan Bail. Co. (1863), 2 H. & 0. 258, at p. 269. 

(l) E.g., Housing of the Working Classes Act, 1890 (53 & 54 Viet, a 70), 
8. 38 (8) ; and see p. 165, post, and title Public Health etc. 

(m) As an example of the application of such provisions, see Harding y. Board 
of Land and Works (1886), 11 App. Oas. 208, P. 0., a case from Victona, 

(a) For an example of these provisions, see London County Council (Tower 
Bridge Southern Approach) Act, 1895 (58 & 59 Viet. c. exxx.); and as to the 
inteiprotation of these clauses, see Re London County Council and City of London 
Brewery Co., [1898] 1 Q. B. 387 ; The Oxford, Ltd. y. London County Council, 
[1898] 2 Oh. 491. For a very early example, see 19 Oar. 2, o. 3, s. 26. 

(o) See p. 41, ante. 

(p) Ss. 16 — 68 of the Lands Clauses Consolidation Act, 1845 (8 8c 9 Viet. c. 18). 

(?) B. V. St. Luke's (1871), L. R. 6 Q. B. 572, L. R. 7 Q. B. 148, Ex. Ch. As to 

whether the incorporation of s. 68 of the Lauds Clauses Consolidation Act, 1845, 
in itself confers a right to compensation, see Ferrar y. Commissioners of Sewers of 
City of London (1869), L. R. 4 Exch. 1 and 227, Ex. Ch. ; Broadbent v. Imperial Oas 
Light Co. (1857), 26 L. J. (CH.) 276, atn. 280. If ss. 16 — 68 of that Act are not 
incorrorated, a person inured will not oe entitled to compensation for iujurioua 
affection (B. v. Lon^n Corporation,' (1867), L. R. 241. B. 292 ; Dungey y. London 
CoTwafton (1869), 38 L. J. (o. P.) 298; poker y. St. Marylehone (1876), 

36 L. T. 129). If these sections are incorporated, but powers under them 
cannot be put in force without a provisional order, it has been held that a person 
. may nevertheless be injuriously affected without such order, and may be entitled 
to compensation {Kirby v. Harrogate School Board, [1896] 1 Ch. 437, C. A.). 
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general application, as, for example, the Highway Act, 1886 (r), 
which do not incorporate or contain sections allowing tor com- 
pensation for injurious affection. In such oases no compensation 
is recoverable (s). On the other hand, there are statutes which 
provide for compensation for injurious affection without incor- 
porating the whole of the Lands Glauses Acts or authorising any 
land to be taken (t). 

47. In cases where compensation is recoverable for injurious 
affection under a special Act, the person injured can only recover in 
respect of losses sustained in consequence of what the promoters 
have lawfully done under their statutory powers (a). If they 
exceed those powers, either by doing an act not authorised or by 
doing an authorised act in a negligent manner, the person injured 
will have a remedy by action, and will not be entitled to compensa- 
tion (6). If they, while carrying out their authorised works, fail to 
take sufficient care to prevent damage, they will be liable to an 
action in respect of such injury (c), and also to pay compensation 
for the damage caused by their authorised acts (d). 

48. In order to entitle a person to recover compensation for 
injurious affection the damage must arise from something which 
would, if done without statutory authority, have given rise to a cause 
of action (e). In other words, in order to liave a right to compensa- 
tion against promoters of an undertaking in respect of any act done 
under their statutory powers, the person claiming must have had a 
good cause of action in respect of that act, if it had been done by 
any person not so authorised (/). The promoters of an under- 
taking, having acquired land, may therefore use it in any way in 

(r) 6 & 6 Will. 4, c, 50. 

(a) BurffW V. Northwich Local Board (1880), 6 Q. B. 1). 264. 

(t) Gasworks Clauses Act, 1847 (10 & 11 Viet. o. 15), s. 6; Electric Lighting 
Act, 1882 (45 & 46 Viet. c. 56), s. 17 ; Telegraph Act, 1863 (26 & 27 Viet o. 112), 
8. 7 ; FubUo Health Act, 1875 (38 & 39 Yict. c. 55), s. 308 ; Railway Fires Act, 
1905 (5 £dw. 7, c. 11), 8. 2. 

(а) Caledonian Bail, Co, y. Colt (I860), 3 Macq. 833, H. L. ; Imperial Oa$ 
Light and Coke Co, y. Broadhent (1859), 7 H. L. Gas. 600. 

(б) See, for example. Brine y. Great Western Rail, Co, (1862), 31 L. J. (q. b.) 
101 ; Boherte y. Charing Crose, Euetony and Hampstead Rail, Co, (1903), 87 L. T. 
732; Clowes y. Staffordshire Potteries Waterworks Co. (1872), 8 Oh. App. 125 ; Oeddis 
y. Proprielors of Bonn Reservoir (1878), 3 App. Oas. 430 ; Cator v. Lewisham 
Board of JiVorks (1865), 34 L. J. (q. b.) 74, Ex. Oh. ; Lawrence y. Great Northern 
Rail, OW' (1851), 20 L. J . (q. b.) 293 ; R, y. Darlington Local Board of Health 
(1865), 34 L. J. (Q. B.) 45, Ex. Oh. 

S Clothier y. Webster 0862), 12 0. B. (w. 8.) 790; Biscoe y. Greal Eastern 
, Co, (1873), L. B. 16 Eq. <^6 ; Hall y. Batley Corporation (1877), 47 L. J. 
(q. B.) 148 ; Fairhrother y. Bury Rural Sanitary Authority (1889), 37 W. B. 544. 

(d) Vitley y. Todmorden Local Board of Health (1874), 44 L, J, (o. P.) 19. If 
undertakers are required to conform to local Building Acts and fail to do so, the 
remedy of a person injured by such failure is by action, and not by claim for 
compensation (Lewis and SoUme^, Charing Crou etc. Rail, Co,, [1906] 1 Oh. 508). 

(e) Glover v. North Staffordshire Rail, Co, (1851), 16 Q. B. 912; Ricket v. 
MetropdlUan Rail, Co. (1867M;L. B. 2 H. L. 175; Metropolitan Board of Works 
McCarthy (187^, L. B. 7 H. L. 243 ; Caledonian Rail, Co, r, Walker*e Trustees 
(1^82), 7 App. Om. 259. 

(/) It is immaterial whether the right interfered with would be enforceable at 
law or in equity (Fumeu Bail. Co. t. CumUrlemd Co-operative Baildino Soektu 
(18W),62L.T. 144,H.L.). 
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a 

which w adjoining owner might have lawfully used it without 
, conferring my right to compensation (g). For the same reason, 
damages which would be too remote to be recovered in an action 
cannot be recovered as compensation {h). 


(^) Thus, the^ may erect an embankment on the land acquired and destroy the 
amenity of adjoining property {Re Fenny and South Eaatern Rath Oo. (18d7), 
7 E. & B. 660). They may block up access of light and air so long as no ease- 
ment is interfered with (Butt ▼. Imperial Qae Co. (1866), 2 Ch. App. 158; Eagle 
V. Charing Crose Rail. Co. (1867), L. B. 2 0. P. 638); they may remove the 
support of buildings in coses where the right of support has not b^n 
acquired (Metropolitan Board of Worke v. Metropolitan Rail. Co. (1868), L, 11, 3 
0. P. 612, (1869) L. B. 4 0. P. 192, Ex. Oh.) ; tney may sink springs and draw 
off the undeiground water (New River Co. v. Johneon (1860), 29 L. J. (if. o.) 93 ; 
R. T. Metropolitan Board of Worke (1863), 32 L. J. (Q. B.) 105 ; and compare 
Bradford Corporation v. Ficldee, [1896] A. 0. 687) ; they may pull down houses, 
and so injure the business of neighbouring shops (R. v. Vaughan (1868), L. B. 4 
Q. B. 190 ; R. v. London Bock Co. (1836), 6 Ad. & M. 163) ; or build new houses, 
inakinff use of party w^s under local Building Acts, causing the adjoining 
owner loss of trade and inconvenience (R. v. Hungerford Market Co., Ex parte 
Yeatee (1834), 1 Ad. & EL 668, and Ex parte Eyre (1834), 1 Ad. & El. 676) ; they 
may exercise the rights of ordinary riparian owners (Rhodes v. AireMe Drainage 
Commieeionere (1876), 1 G. P. D. 380, at p. 402) ; they may build a bridge and injure 
a ferry (Uopkine v. Great Northern Rati. Co, (1877), 2 Q. B. D. 224, 0. A. ; R. v. 
Cambrian Rail. Co. (1871), L. B. 6 Q. B. 422; and see Dibden v. Skirrow, [1908] 
1 Oh. 41, 0. A.) ; they may block up private roads on building estates unless the 
persons damaged can show they have a right to such roads (Fleming v. Newport 
RaU. Co. (ISSS), 8 App. Oas. 266 ; Furnese Rail. Co, v. Cumberland Co-fyperative 
Buildiny Society (1884), 62 L. T. 144, H. L.). As obstiuction of a public way 
gives nse to no cause of action to a person unless he suffers special damage 
Afferent from that of the rest of the public, so such person wiU have no claim 
to compensation for like acts by undertakers unless special damage can be shown 
(Herring v. Metropolitan Board of Worke (1866), 19 0. B. (n. 8.) 610; R. v. 
Metropolitan Board of Worke (1869), L. B. 4 Q. B. 368 ; Rimet v. Metropolitan 
Rail. Co, (1867), L. B. 2 H. L. 176; R. v. London Dock Co. (1836), 5 Ad. & 
El. 163; and see Manchester , Sheffield^ and Lincolnshire Rail. Co, v. Anderson, 
[1898] 2 Ch. 394, 0. A.). As to cases where special damage can be shown, see 
Beckett v. Midland Rail, Co. (1867), L. B. 3 0. P. 82, at p. 97; Fritz v. Hobson 
(1880), 14 Ch. D. 642 ; Ford v. Metropolitan and Metropolitan District Rail. Coe. 
(1886), 17 Q. B. D. 12, at pp. 20, 24j 28, 0. A. A company acting under 
statutory powers is treated as a private individual acting within his own rights. 
If it does an act which it is authorised by law to do, and does it in a proper way, 
though the act works a special injury to a particular individual, such individual 
cannot maintain an action, and is without remedy imless one is provided by 
statute (East FremanUe Corporation v. Annois, [1902] A. 0. 213, P. 0.). If, 
however, such a company does an authorised act in a negligent or unreasonable 
way, it will be liable to an action for damages, and, in a proper ca|e, for an 
inj^unction ; and the fact that a right to compensation is given oy stiRute does 
not exclude tihe restraining jurisdiction of the court (Roberts v. VhariM Cross, 
Euston and Hampstead Rail. Co. (1903\ 87 L. T. 732 ; Ash v. Great Northern, 
Piccadilly and Brompton Rail. Co. (1903), 67 J. F. 417) ; see also oases in note (b) 
on p. 44, antSf and title Nthsanoe. 

(a) R. V. Foulter (1887), 20 Q. B. D. 132, 0. A. ; Re Clarke and Wandsworth 
IHstriet Board of Works (1868), 17 L. T* 649; Birkenhead Corporation v. London 
and North Western Rail, uo. (1886), 16 Q. B. !D. 672, 0. A. ; and compare Knock v. 
MetropoUtan Rail. Co. (1868), L. B. 4 0. P. 131 ; Sydney Oorporatron v. Young, 
[1898] A. 0. 467. l^us, an occupier of a publioijiouse situated by the side of 
a publio footway was held for both these reasons not to be entitled to recover 
compensation lor loss of business caused by certain streets which led to this 
footway being temporuily obstructed, whereby the access to the house whs 
. tendered inconvenient (Ricket v. Metropolitan Rail. Ob. (1867), L. B. 2 H. L. 
176 ; and see Bigg v* London OorporaMon (1873)# L. B. 16 Eq. 376). 


SlfiOT. 

Compensa' 
tion for 
Injuiions 
AffectioiL 



46 


Sbot. S. 
Compensa* 
tion for 
InjnriouB 
Affection. 

Only in 
respect of 
land. 


Public rights. 


Compulsory Purchask op Land and Compensation. 

49. It is also necessary, in order to entitle a person to reciter 
compensation under the Lands Glauses Acts for injurious affection, 
that the right of action which would have existed if the work 
had not been authorised must be more than a merely personal 
right. It must have reference to land or its incidents, otherwise 
compensation is not 'due(i). The damage must arise from a 
physical interference with some right, public or private, which the 
owners or occupiers of property are by law entitled to make use of 
in connection with such property, and which gives an additional 
market value to it apart from the uses to which any particular 
o^ner or occupier might put it. If hj reason of such interference the 
property is lessened in value, there will be a title to compensation (k). 

The right, however, may be a public right, such as the right of 
access to premises by a public highway (Q. Compensation will 
be payable for damage or loss occasioned by interference with 
such a right, provided the injury suffered would at common law have 
afforded a cause of action (m). 


(t) Caledonian Hail. Co. v. Walker's Trustees (1882), 7 App. Cas. 259, per Lord 
Selborxe, L.O., at p. 276. Under other Acts, such as the Public Health- Act, 
1875 (38 & 39 Yict. c. 55), s. 308, compensation may bo claimed for losses of a 

f ersonal nature. See, for example, He Hater and Birkenhead Corporation, 
1893], 1 Q. B. 679 ; 2 Q. B. 77, C. A. 

(k) Metropolitan Board of Works v. McCarthy (1874), L. B. 7 H. L. 243, 
at pp. 253, 256. Personal inconvenienco caused by a level crossing near a 
house will not furnish a ground for compensation if the premerty its^ is not 
depreciated in value {Caledonian Hail, Co. v. Ogilvie (1856), 2 Macq. 229, H. L. ; 
Wood V. Stourbridge Hail. Co. (1864), 16 (5. B. (n. s.) 222), nor will loss 
of trade or custom occasioned by a work not otherwise directly affecting the house 
or land in or upon which the trade has been carried on, or any right properly 
incident to such house or land {Caledonian Hail. Co. v. Walker's Trustees, supra, 
per Lord Selborite, L.O., at p. 276). See also He Harvey and Londxm County 
6Wwct7"(l'909), Times, January 19. 

a Ibid., and Metropolitan Board of Works v. McCarthy, supra ; Beckett v. 
dnd Rail. Co. (1867), L. B. 3 0. P. 82. 

(m) See cases cited in preceding note, and Chamberlain v. West End of London 
and Crystal Palace Hail. Co. (1862), 2 B. & S. 605 ; H. y. Bristol Dock Co. (1810), 
12 East, 429. Thus, the blocking up of one of two means of access to premises, 
whether by river or land, may afford a ground for compensation {Metro- 
politan Board of Works v. McCarthy, supra; Macey v. Metropolitan Board 
of Works (1864), 33 L. J. (oH.) 377; Wadham v. North Eastern Hail. Co. 
(1884), 14 a B. D. 747, (1885) 16 Q. B. D. 227, 0. A.; and compare B.v. 
Metropolitan Board of Works (1869), L. B. 4 Q. B. 358; Bucdeuch {Duke) v. 
Metrop<M,ktn Board of Works (1872), L. B. 5 H. L. 418; Bell v. Hull and 
Sdby Hail. Co. (1840), 6 M. & W. 699. As to the general law of access by river, 
see Lyon v. Fishmongers' Co. (1876), 1 App. Cas. 662; North Shore Hail. Co. 
V. Pion (1889), 14 App. Cas. 612. As to compensation for cutting off access to 
the sea, see H. v. Hynd (1863), 16 I. 0. L. B. 29 ; A.-G. of the Straits Settlements 
y. Wemyss (1888), 13 App. Cas. 192, at p. 196, P. 0.). The rendering of ^e 
means of access to premises much less convenient, as by making it steeper 
{Cdedmian Hail. Co, v. Walker^s Trustees, supra), or of less width {B&Mt 
V. Midland Had. Co. supra; Chamberlain v. West End of London and Crysted 
Palace Bail. Co. (1862), 2 B. & 8. 605), the stopping up of a highway 
from being a thoroughfare and the substitution of a new Whway (Metros 
politan Board of WorJes v. Hdivard (1889), 5 T. L. E. 732, H. L.), the alteration 
of the level of a street so as to make the access to a house dangerous :or 
insonvehient {H. v. Wallasey Local Board (1869), L. B, 4 Q. B. 351 ; B. y, 8t, 
Luke's, Chdsea (1871), L. B. 7 Q. B. 148, Ex. Oh. ; Brierley Hill Local Board y. 
FearaaU (1884), 9 App. Cas. 595 ; and see B. v. Eastern Counties Bail, Co, (1841), 
6 a B. 347 ; Moore y. Great Southern and WesUm Bait. Co. (1859), 10 1. 0. L. B. 
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The interference with any private right appurtenant to property 3. 

will upon the above rule afford a ground of compensation when Compensa- 
the value of the property is thereby reduced. The obstruction of tion f 

easements, such as rights of way (n), of light (o), and of support (p), 
will therefore entitle the owner of the dominant tenement to 
compensation for any loss he may thereby suffer (q). Easements. 

50. If land taken or used by promoters has been subject to RestrictiTe 
restrictive covenants for the benefit of other land, the breach of such 
a covenant by the promoters will confer upon the owner of that 
other land a right to compensation for injurious affection (r). ^If 
acts done by promoters prevent covenants relating to land from 
being carried out, the promoters will be liable in respect thereof (s). 

46; Tuoheij v. Great Southern and Western BaiL Co. (185^, 10 1. 0. L. E. 98; 

Re McMullen and Ulster Rail. Co. (1863), Ir. Eeserved Uas. 35), would each 
afford a ground for compensation if the value of the premises for all purposes 
was thereby diminished. 

(») Glover V. North Staffordshire Rail. Co. (1851), 16 Q. B. 912 ; Furness Rail. 

Co. V. Cumberland Co-operative Building Society (1884), 52 L. T. 144, H.L. ; Ford 
V. Metropolitan and Metropolitan Di-drict Rail. Coe. (1886), 17 Q. B..D. 12, C. A. ; 

Barnard v. Great Western Rail. Co. (1902), 86 L. T. 798; London School Board 
V, Smith, [1895] W. N. 37. As to blocking up access to a ferry, see R. v. 

Great Northern Rail. Co. (1849), 14 Q. B. 25. 

(o) Eagle v. Charing Cross Rail. Go. (1860), L. E. 2 0. P. 638 ; Clark v. London 
School Board (1874), 9 Oh. App. 120 ; R. v. Fouller (1887), 20 Q. B. I). 132, C. A. ; 

Wigram v. Fryer (1887), 36 Oh. D. 87 ; Re London, Tilbury etc. Rail. Co. and 
Gower's Walh Schools (Trustees) (1889), 24 Q. B. D. 326, 0. A. ; Courage tfe Co. v. 

South Eastern Rail. Co. (1902), 19 T. L. E. 61 ; Emsley v. North Eastern Rail. 

Co., [1896] 1 Ch. 418, 0. A. 

(n) See Metropolitan Board of Works v. Metropolitan Rail. Co. (1868), L. E. 3 
0. P. 612, (1869) L. E. 4 G. P. 192, Ex. Gh., explained in Roderick y. Aston Local 
Board (1877), 5 Ch. 1). 332, 0. A. 

(?) lUparian owners will be likewise entitled to compensation for inter- 
ference with the natural How of water (R v. Nottingham Old Waterworks Go. 

(1837), 6 Ad. & EL 355), as where part of the water is diverfod, but where the 
whole of a stream is appropriated for waterworks under the Waterworks Clauses 
Act, 1847 (10 & 11 Yict. o 17], it is deemed to be a taking, and not merely an 
injurious affection (Ferrand v. Bradford Corporation (1856), 21 Beav. 412 ; Bush 
V. Trowbridge Waterworks Co. (1875), 10 Ch. App. 459 ; Stone v. Yeauil Corpora- 
tion (1876), 2 C. P. D. 99, C. A. ; Rage v. Kettering Waterworks Co. (1892), 8 
T. L. E. 228 ; and see Stainton v. Woolrych, Stainton v. Metropolitan Board of 
Works and Lemslwm District Board of Works (1857) 26 L. J. (ch.) 300 ; and see 
p. 156, post). As to the occasional floodi^ of lands due to the proper execution 
of the works, see Ware v. Regent's Canal Co. (1858), 3 De G. & J. 212, at p. 227. 

(r) Kirby y. Harrogate School Eoard, [1896] 1 Ch. 437, 0. A. ; Idmg Eaton 
Recreation Orownds Co. v. Midland Rail, do., [Iw2] 2 K. B. 574, 0. A. Compare 
Baily y. De Orespigny (1869), L. E. 4 Q, B. 180, at p. 189. Thus, if land tc^en 
has been subject to a covenant restricting the class of buildings which may be 
erected, the erection by promoters of a different class will render them liable 
to pay compensation to the covenantee, and so will the breach by them of the 
covenant against carrying on a noisy and offensive trade (Long Eaton Recreation 
Grounds Co. v. Midland Rail. Co., BUpra\ or of a covenant for quiet enjoyment 
(Manchester, Sheffield, and Lincolnshire Rail. Co. y. Anderson, [1808] 2 Ch. 394, 
p. 401, C. A.). 

(^ Furness Rail. Co. y. Cumberla/md Co-operative Building Society (1884), 52 
L. T. 144, H. L., a case as to the duty to lay oukstroets; and see Re Misstere 
and Great Western RaH. Co., [1901] 2 K. B. 84, C. A. As to the duty of the 
promoters to enter into a covenant to indemnify the lessee against breezes, fqe 
Handing y.. Metropolitan Rail. Co. (1872), 7 Clu App. 72. As to the . effect of 
taking part of land lei . on a building agreement, see Re Furness and Willesdm 
Urban District Council (1905), 70 J..P. 25. 
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Other rights over land» such as rent-charges, rights of common, 
and the like, are the subject of special statutory provisions (t). 

51 . Another condition necessary to entitle a person to recover 
compensation for injurious affection caused by works on lands not 
acquired from him is that the damage must arise from the construc- 
tion of the works, and not from their authorised user (ii). Thus, if a 
house near a railway is depreciated in value by reason of the 
vibration caused by trains passing, the owner will not be entitled 
to recover compensation for such depreciation if no part of the 
owner’s land has been taken for the railway (a). If part of the 
cfalmant’s land is taken for the purpose of an undertaking, but the 
use complained of as injurious is not on the land so taken, no com- 
pensation is recoverable (5). 

52 . Certain special Acts, or Acts incorporated therewith,' contain 
provisions varying the last-mentioned condition. Under the 
Waterworks Clauses Act, 1847 (c), promoters for the purpose of 
constructing and supplying waterworks are required to make com- 
pensation to all persons interested in lands or streams injuriously 
affected by the maintenance as well as by the construction of the 
works (i). In Acts authorising underground railways in London 
a clause providing for compensation for injurious affection by 
reason of vibration caused by the working of the railway is now 
inserted, and clauses with a similar object are commonly inserted 
in special Acts for the protection of individual owners (c). 

(Q Lands Glauses Consolidation Act, 1845 (8 & 9 Viot o. 18), ss. 99—107, 115 
—118 ; and see pp. I36et8eq,tm8t, As to sporting rights, see Birdv, Great Ea8tern 
Bail, Co. (1865), 34 L. J. (o. P.; 366, and Webber y. Lee (188^, 9 Q. B. D. 315, 0. A. 

(tt) Hammeremith etc. Bait, Go, v. Brand (1869), L. K. 4 H. L. 171 ; B, v. 
Pease (1832), 4 B, & Ad. 30; Vaughan y. Taff Rail, Go, (1860), 5 H. & N. 679, Ex. 
Oh. ; Londofn wnd Brighton Rail, Go. y. Truman (1885), 1 1 App. Gas. 45, being cases 
as to damage caused from the working or carrying on of railways. As to works 
authorised under the Public Health Act, 1875 (38 & 39 Yict. c. 55), see Govoper» 
Essex V. Acton Local Board (1889), 14 App. Gas. 153, per Lord .^ilsbuky, at 
p. 161, per Lord Watson, at p. 164 ; as to electric undertakings, see Shelf er v. 
City of London Electric Lighting Co., Meux's Brewery Co. y. City of London 
Electric Lighting Co,, [1895] 1 Gh. 287, 0. A. ; and see Canadian Pacific Rail. 
V. [1902] A. 0. 220, P. 0. 

(a) Hammersmith etc. Bail, Co, y. Brand, supra ; Re Penny and South Eastern 
Bail, Co. (1857), 7 E. & B. 660. As to noise and smoke, see A.-Q, v. Metros 
politan Rail, Co,, [1894] 1 Q. B. 384, G. A. ; Caledonian Rail, Co, y. Ogilvie (1856), 
2 Macq, 229, H. L. Injury to the trade of a ferry by the opening and use of a 
footbridge constructed under statutory powers affords no ground for compen- 
sation ^opkins y. Creai Northern Rail, Co. (1877), 2 Q. B. D. 224, 0. A. 
oyemiling B. y. Cambrian Bail. Co, (1871), L. B. 6 Q. B. 422). As to the rights 
of the owner of a ferry in respect of a bridge built near it, see Bihden y. Shvnow^ 
[1908]lCh,4l,C.A. 

(5) City of Glasgow Union Bail, Co, v. Hunter (1870), L. B. 2 So. & Div. 78 ; 
Caledonian Bail, Co, y. (Mime, supra; and see Bucdetuh y. Metrcfpolitan 
Board of Works (1872), L. B. 5 H. L. 418, per Lord GhrlmsPOB]), at p. 458, 
and Cowper-Essex y, Acton Local Board, supra, per Lord Watson, at p. 166L 
See this more fully discussed p. 42, ante, 

(c) 10 A 11 Yict. 0 . 17. # 

(d) Ibid,, 88. 6, 12. Promoters have therefore been held liable to pay com» 
p^sation in respect of injuries emnpi to a house by reason of the support b^g 
removed by the abstraction of running sUt caused by pumping from a well on 
idioining land {FUtcher v. Birkenhead Corporoefcn, U9071 1 S B. 206, 0. A.). 

(e) Bee, for example, Londffh and North Western Sail, Co, v. Beddaway (1907)| 
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£3. If fhd right to compensation is established, the amount 
of compensationy is commonly determined by the ordinary rules 
applicable to damages in actions of tort(/). Injuries to goods 
and to personal interests may be included, if such damage can be in 
some way annexed to the compensation for 'an injury to land((|r). 
If the property is depreciated in value for all purposes, the com- 
pensation will be based on the depreciation of the market value of 
the property^ in its existing state (/t). When under a statute a 
person is entitled to full compensation for all damage, the amount 
of compensation, once the right to it is established, may propelrly 
include a sum for damage caused b;^ acts in themselves legal, but 
which could not have been committed had there been no inter* 
ference with the claimant’s legal rights (i). 


Part IV. — Compensation for Mines and 
Minerals. 


Sect. 1. — Special Clatiaes aa to Mines. 

54. A series of clauses relating to mines lying under or near 
railways are incorporated in special Acts passed since the 8th May, 
1845| which authorise the making of railways (A;). These clauses 


23 T. L. B. 279. In many special Acta the remedy by law is preserved in 
respect of causes of action due to carrying on of the works. See, for example, 
Gasworks Clauses Act, 1847 (10 & 11 Yict.c. Id), s. 29, and Public Health Act, 1875 
(38 & 39 Yict. a 55), s. 332, which latter Act provides that local authorities may 
not injuriously afEect rivers, streams, canals etc., as to which see E, y. Darling- 
Um Local Board of Health (1864), 33 L. J. (q. b.) 305 ; Roberts v. Qvyyrfai Rural 
District Council, [1899] 2 Oh. 608, 0. A As regards electric works, see Shelfer 
v. City of London Electric Lighting Co., Meux's Brewery Co. v. City of London 
Electric Lighting Co., [1895] 1 Ch, 287, at p. 320, 0. A. 

{f) Re London, TUhury, and Southend Rail. Co. and Ootver's Walk Schools 
{Trustees) (1889), 24 Q. B. D. 326, f>er Lord Eshsb, at p. 329, 0. A. ; Re Clarice 
and Wandsworth Board of Works 17 L. T. 549. Compare R. v. Thames and 
Isis Navigation Commissioners (1836), 5 Ad. &£1. 804; and see title Damages. 

{g) Hammersmith etc. Rail, Co. v. (1869), L. B. 4n. L. 171, at p. 198; 

Knock V. Metropolitan Rail. Co. (1868), L. K. 4 0. P. 131. 

(h) Beckett v. Midland Rail. Co, (1867), L. B. 3 C. P. 82, at p. 95 ; Wadham v. 
North Eastern Rail. Co, (1884), 14 Q. B. D. 747, (1885) 16 Q. B. D. 227, 0. A.; 
and see Metropolitan Board of Works v. Howard (1889), 5 T. L. B. 732, H. L. 

(i) Re Lonaon, Tilbury, and Southend Rail, Co. and Gower's Walk Schools 
{Trustees), supra, la that case a railway company had erected a warehouse 
which OD8trud»d some ancient Ughts of the claimants and also some other 
lights in respect of which no right existed, which latter could not have 
been interfere with but fot the interference with the former: the com- 
pany were held liable to pay for all the damage occasioned to the prfmrty. 
See Horton v. Colwyn Bay and CoLwyn DUitriet Council, [1907] 1 K. B. 14, 
per BiqbaM, J-, at pp. 22, 23 ; on appeal [190S] 1 K. B. 327, Such measure of 
odMensation may m nven by express enactment. See Bailway Fires Act, 1906 
(6 Bdw. 7, 0 . 11), 8, 2(3), Am to meaning of full compensation in relation^ 
eosts, see Barnett v. Ecoks Corporation, [1900] 2 Q. B. 423, 0. A. 

(h) Bailwaye Clauses Consolidation Act, 1845 (8 4b 9 Yict. o. 20), ss, 77 — 85. The 
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are also incorporated in Acts relating to-varions other matters (0. 
There is also another and very similar group of clauses, in regard., 
to mines lying under or near waterworks, incorporated in Acts 
relating to waterworks passed after the 2Srd A^ril, 1847 (m). 
These latter, with necessary modifications, were in 1888 made 
applicable to sanitary works executed by sanitary authorities as 
defined by the Public Health Act, 1875 (n), the expression “s^itary 
works.” moaning works of sewerage and drainage, sewage disposal, 
lighting, or water supply, and including any fixtures, pipes, fittings 
or apparatus connected with any such work and belonging to or 
nsed by the authority (o). These provisions are to be regarded as 
statutory codes as to the relative rights of mine-owners and com- 
panies where lands are compulsorily taken under Acts incorporating 
these sections, and are in substitution for the common law (p). 


Sect. 2. — Purchase of the Minerals. 


Mineral! do 
with 


Required 
mineral! to 
be purchased. 


55. According to these provisions, the promoters are not en- 
titled to any mines of coal, ironstone, slate, or other mmerals under 
any land purchased by them, except only such parts thereof as 
shall be necessary to be dug or carried away or used in the construc- 
tion of the works, unless the same shall have been expressly pur- 
chased ; and all such mines, excepting as aforesaid, are doomed 
to be excepted out of the conveyance of such lands, unless they are 
expressly named therein and conveyed thereby (g). 

If all or some of the minerala underneath the land to be taken 
are required for the purposes of the undertaking, as for support, 
they may be purchased with the land, or subsequently within the 
time limited for compulsory purchase (r). If they are so purchased, 


application of these clauses relating to mines may be expressly excluded {London 
and North Weiitem Bail, Co, v. Walker^ [1903] A. 0. 289). 

(Q Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36), Sched. 
1., Port I. (1). See titles Allotments, Vol. I., p. 331 ; Small Holdinos. As 
to mines and minerals generally, see title Mines, Minerals and Quarries. 

(m) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), ss. 18—27. 

(n) 38 & 39 Viet. o. 55, amended as regards sanit^y authorities by the 
Local Government Act, 1894 (66 & 57 Viet. c. 73). 

(o) Public Health Act, 1876 (Support of Sewers), Amendment Act, 1883 (46 A 
47 Viot. G. 37). ThO Act confers no right to compensation where ^e right to 
support has been aoqmred before the passing of the Act (»6td., s. 5; and Jary y. 
Bamoley Corporationt [19071 2 Oh. 600). 

( p) Great Western Bail. Co. v. Bennett (1867), L. B. 2 H. L. 27 ; SoUiday y. 

Wfucefield CorporaUon^ [18911 A. 0. 81 ; Be Qerard{LoTd) and London and North 
Western Bail, Cb., [1896] 1 Q. B. 469, 0. A. If the mmes and minerals under 
the land are purchased by agreement on a voluntary sale, the common law 
rights as to support will apply {Manchester Corporation v. Neu) Moss Colliery Co,. 
Lid., 0906] 2 Cli. 564, 0. A. ; [1908] A. 0. 117). , 

M Bailways Olaiises Consolidation Act, 1845 (8 & 9 Yict. o. 20), s. 77 ; Water- 
yroTXB Clauses Act, 1847 (10 & 11 Viot. o. 17), s. 18. If a railway company 
purchase the surface from a person having the Surface only, but with a right 
of support, they will not acquire that nght unless exmesriy conveyed. See 
Bouivtney y, Clayton (1883), U Q. B; I). 820, per BowISN, L.J., at t>p.'840 et sew., 
0. A. ■ ‘ 

^(r) Erringtan v. Metropolitan JHstrud BoAl, €o, (1882), 19 Ch. D. 669,0. Aa AA 
to purchasing some only of the minerals see Be Gerard (Lord) and London and 
North Western Bail, Co., supra. The minerals may algo be purchased suhsq* 
quontly by agreement (Thompson y. Hickman, [1907;) 1 Oh. 660). 
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Part ^V.— Compbnsatiou fob Mines and Minerals. 

tbs persons interested will be entitled to be paid compensation 
• in I^peot thereof in tbe usaal way» tbe value of the mine with 
all its potentialities being included (s); but in assessing that com* 
pensation tbe amount payable for injnrious affection, severancoi and 
prospective damage will not be governed by the ordinary rules, but 
will be subject to tbe statutory code, the effect of which is to post- 
pone the rights of the mine-owner until there is an actual or im- 
minent interference with his mining operations (()• Minerals dug 
up and used in the construction of the works must also be paid for, 
but each digging up is no evidence of the promoters’ intention to 
purchase all the minerals under the surface (u). * * 

When the surface only is purchased, the compensation, so far as it 
relates to the severance of the land from the mines or other injurious 
affection thereof, will in the same way be governed by tbe statutory 
code and postponed until the damage occurs. If, however, injury be 
done to works connected with mining operations, which is directly 
and immediately occasioned by the taking of tbe surface or of 
interests in the surface, or by the purchase of the minerals, the 
mine-owner will be entitled to have compensation made to him at 
the same time as the value of his interest in the surface or in tbe 
minerals is ascertained (x). 

Sect. 8. — Minerals not purchased. 

Sub-Sect. 1. — Notice o/ Jntention to work, and Counter-notice, 

56. If the owner, lessee, or occupier of any mines or minerals 
lying under the undertaking, or within the distance prescribed by 
the special Act, or where no distance is prescribed within forty yards 
therefrom (a), be bond fide desirous of working the same, such 
owner, lessee, or occupier is required to give to tbe promoters 
notice in writing of bis intention so to do (6) thirty days before the 
commencement of working ; and upon the receipt of tbe notice the 
promoters may cause such mines to be inspected, and if it appears 
to them that the working of such mines or minerals is likely to do 
damage to the works of the undertaking, and if they are willing to 
make compensation for such mines or any part thereof to such 
owner, lessee, or occupier thereof, then he shall not work or get the 
same (c). 

{a) Bwllfa and Merthyr Dare Steam Collieriea (1891), Ltd, v. Pontypridd Water-- 
worfca Co.f [1903] A. C. 426, per Lord Halsbuby, at p. 428. 

(t) Dblliaay v. Wakefield Corporation^ [1891] A. 0. 81. 

(t«) Be Iludderejield Cor^ation and Jacomh (1874), 10 Ch. App. 92. 

(a;) Aolliddy v. Wdkefidd Corporation^ eumra, fjer Lord WlTSON, at pp. 97, 98 ; 
Whitehoueey,'Wolverhampion Bail. Cd. (1869), L. 6 Exch.. whore it was held 
that the immediate necessity of sinking a new pit outside the land taken in 
place of one in the land taken would found a claim for compensation. 

(a) Ae to mines outside this limit the common law will regulate the rights of 
the parties (New Moes Colliery Co.j Ltd. v. Manchester Corporation^ [1908] A. 0. 
117 ) ElKot V. North EaetemBaiL Go. (1863), 32 L. J. (OH.) 402, H. L. ; Midland 
Bail. Co. V. Gheckley (1867), L. B. 4 Eq. 19). • 

S Eor form of notice by mine-owner t o rai lway company of intentioil’ to 
coal, see Encyclopaedia of Eoxms, YoL YIH.,^ p. 125. . ( • 

(c) l^lways Clauses Ck>nsolidation Act, 1846 (8 & 9 Viot. o. 20), s; 78. &. 22 
of tke Waterworks Glauses Act, 1847 (10 & 11 Yict. o. 17), is practically' the 
■ame, save that the promoters must have deposited plans of unde[^;rouiid works, 
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On receipt of a notice from the promoters (d) stating their 
willingness to treat with such owner, lessee, or occupier for the 
payment of compensation as to all or part of the said minerals, the 
working of so much of them as is mentioned in the notice must be 
stopped, not only by the person served with the notice, but by all other 
persons having interests in the minerals, wd thereupon they will 
all become entitled to compensation according to their interests («). 

If the promoters do not give such notice within thirty days, the 
mines, or that part of them to which such notice, when given, does 
not refer, may be worked in a proper manner and according to the 
usftal manner of working such mines in the district (/), whether it 
be by surface operations or underground workings ( 9 ), although the 
effect may be to damage or destroy the undertaking, as by removing 
the support (h). The promoters may, however, stop the working 
at any time by giving the statutory notice (t). 

Sttb-Seot. 2. — Mining Communications, 

57. When the working of the mines is stopped by such a notice, 
the owners, lessees, and occupiers thereof, whose mines extend so 

otherwise the miuo-owner need not give notice {South Staffordshire Waterworks 
Co, V. JS. Mason & Sons (1886), 56 L* J. (Q. B.) 255). Under the Public Health 
(Support of Sewers) Act, 1883 (46 & 47 Viet. c. 37), s. 3, the local authority may 
specify the extent of support they require to be left, wluch may extend 
TOyond the limit of forty yards. The person to give the notice is the person who 
at the time of giving wo notice is entitled to work the mine either by himself 
or by lessees or licensees (Smith y. Oreat Western Rail. Co, (1877), 3 i^p. Gas. 
165), and the desire must to real and genuine (Midland Rail, Co, and Kettering^ 
Thrapslony and Huntingdon Rail, Co, y. Robinson (1889), 15 App. Gas. 19, at 
p. 32 ; Diami v. Caledonian and Olaagow and South Western Rail, Cos, (1880), 
5 App. Gas. 820, at p. 839). It is for the promoters to decide as to whether or 
not the T^i^orking ox the mines will damage the undertaking, and if they act 
bond Jide Iheir decision will not be upset (Errington y. Metropolitan District 
Rail, Co. (1882), 19 Oh. D. 559, 0. A.). 

(d) For form of notice of willingness to pay compensation, see Encyclopeedia 
of Forms, Vol. Vm„ p. 126. 

(c) Smith y, Oreat Western Rail. Co., supra / and Bailways Clauses Con- 
Bohdation Act, 1845 (8 & 9 Tict. c. 20), s. 6, and Waterworks Clauses 
Act, 1847 (10 & 11 Yiot. c. 17), s. 6, which sections provide that full com- 
pensation must be made for all damage sustained by every person interested 
by reason of the exercise of the powers of the special Act and Acts incorporated 
therewith. As to the effect of such notice, see also Edinburgh and District 
Water Trus^ y. ClipperCs Oil Co. (1902), 87 L. T. 275, H. L. A person haying 
a right to sink a shaft in land has such an interest as entitles him to be com- 
pensated (Re Masters and Great Western Rail, Co,, [1901] 2 K, B. 84, G. A.). 

(/) Bailways Clauses Consolidation Act, 1845 (8 & 9 vict. c. 20), s. 79; Water- 
works Glauses Act, 1847 (10 & 11 Yiot. o. 17), s. 23. 

(y) Oreat Western Rail. Co. y. Bennett (1867), L. B. 2 H. L. 27 ; Fletcher y. 
Oiiat Western Rad. Co. (1860), 29 L. J. (bx.) 253, Ex. Ch, ; Midland Rail. Co. and 
Ketterim, Thrapston, and Huntingdon Bail Uo. y. Robinson, supra ; Midland ^il. 
Co. y. Haunchwood Brick and Tile Co, (1882), 20 Gh. D. 552 ; Midland Rail, Co. 
y. Miles (1886), 33 Gh. D. 632; and see also Rs Gerard (Lord) and London and 
North Western Rail, Co,, [1895] 1 Q. B. 459, 0. A., a case where part of the 
materials hod been purchased ; and London and North Western Bail, Cq. v. 
Ackroud (1862), 31 L. J. (os.)H588, where the landowner had sold only a right 
to make a tunnel. 

to) Ruahon Brick and Terra Cotta Co. y. Oreat Western Rail. Co., [18931 
1 Oh. 427, 0. A. " 

(i) Diseon y. Caledonian and Glasgow and South Western Sail Cos., 
eupra. 
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as to lie on both sides of the works of the promoters, are authorised San. 3. 

. to make certain air-ways and mining communications (k), but the Minerals 
promoters are required, unless they have otherwise agreed, from tirnA not 
to tune to pay to the owner, lessee, or occupier of any such minAB pnrobased. 
or minerals such additional expenses and losses as are incurred 
by reason of the severance of the lands lying' over such mines and 
minerals by the working of the undertaking, or of the continuous 
working of such mines or minerals being interrupted as aforesaid, 
or by reason of the same being worked in such manner and under 
such restrictions as not to prejudice or injure the railway when the 
work is a railway, or under the restrictions contained in the spedkl 
Act and the Acts incorporated therewith when it relates to other 
works, and also for any minerals not purchased by the undertakers 
which cannot be obtained by reason of making and maintaining 
the works of the undertaking, and, in cases other than railways, 
by reason of apprehended injury to the works of the undertaking 
from the working thereof (2). 

In the case of waterworks and sanitary works it is also provided Waterworki 
that nothing in the special Act, or in the incorporated Acts, shall 
prevent the undertakers from being liable to any action or other 
legal proceeding to which they would have been liable for any damage 
or injury done or occasioned to any mines by means, or in con- 
sequence, of the works, in case the same had not been constructed 
or maintained by virtue of the special Act and the incorporated 
Acts (m). 

In the case of railways, if any loss or damage is sustained by RaiimtTa 
the owner or occupier of the lands lying over any such mines, 
the working whereof shall have been so prevented (and not being 
the owner, lessee, or occupier of such mines), by reason of the 
making of air-ways and other mining communications which would 
not have been necessary to be made but for the working of such 
mines having been prevented, the company must make full com- 
pensation to such owner or occupier of the surface lands for the 
loss or damage so sustained by him (n). 

Sub-Seot. 3 . — Comperuaticn ivJun Working $topped. 

SB. When the notice to stop working minerals is given, and the 
parties do not agree as to the amount of compensation, it is to be for stoppage, 
settied as in other cases of disputed compensation, that is to say, in 
manner provided by the Lands Glauses Acts (o). The compensation 

(k) Bailways Clauses Consolidation Act, 1845 (8 & 9 Yict. a 20), s. 80 ; Water- 
works Clauses Act, 1847 (10 & 11 Tiot. o. 17), s. 24. 

(2) Bailways Clauses Consolidation Act, 1845 (8 & 0 Yiot. o. 20), s. 81 ; Water- 
works Clauses Act, 1847 (10 & 11 Yiot. o. 17), s. 25. As to the meaning of the 
term apprehended injury" in the latter section, see ffdUiday v. Wakefidd 
OorporaUon, [1891] A. C. 81. 

(m) Watwworks Clauses Act, 1847 (10 ft 11 Yict. o. 17), s. 27, as to water- 
works: ^blio Health Act, 1875 (Support of Sewers), Amendment Act, 1888 
(46 ft 47 Yiot. a 87), s. 3, as to sanitaiy worA. As to the effect of tlds 
section, see SoUiday v. Wde^fletd Corporation, tnpra, at m. 90, 100. 

(m) Bailways Clauses Consolidation Act, 1M6 (8 ft 9 viot. o. 20), s. 82. • 

fo] Ibid., s. 78 ; Waterworks Clauses Act, 1847 (10 ft 11 Yiot. o. 17), s. 23 ; 
and a, V. London and North Wodom Bail. Co., [1894] 2 Q. B. 512, atp. 519. 

For procedure see Part YU., p. 76, port. 
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Bxot. 8. for additional expenses and losses caused by severance is to be settled 
lOtterals by arbitration from time to time as it arises (p). If the two classes « 

not of damage are directly and immediately occasioned by the taking 

pnrchased. gorface or by the stoppage, the mine-owner may have the 

compensation for both assessed at the same time (f). 

Measure of . 'When the promoters of the undertaking give notice requiring 

compensa minerals to be left un worked, they do not thereby purchase 

or agree to purchase them. They merely agree to pay compen- 
sation for the damage caused by the mineral being left unworked, 
and, in determining the amount of that compensation, the inquiry 
t6*be made is not what is the value of the mine, or of the mineral, 
but what would the mine<owner, if he had not been prohibited, have 
made out of the mineral during the time it would have taken him 
to get it (r). One effect of this is that if the inquiry takes place 
some time after the notice is given, all unexpected and unforeseen 
alterations in the price of the mineral, which have taken place in 
the interval, may properly be taken into account in assessing the 
compensation (s), and another effect is that interest is not payable 
on the amount of the compensation from the date of the notice if 
the inquiry is delayed (t), although it would be payable if the notice 
implied a purchase of the mines (a). 

The compensation payable for the interruption of the continuous 
working of mines is the additional expenses and losses incurred, 
but they need not be actually incurred at the time, provided they 
are imminent, and capable of being immediately estimated with 
reasonable certainty (b). 

Leased mines. In applying this principle to mines let on lease, the total 
sum payable is the full value of the mineral, less the cost of 
getting it, or, in other words, the profit on sale and royalties which 
would have been made out of the mineral which the lessee was 

(i?) Railways Clauses Consolidatign Act, 1845(8 & 9 Viet. c. 20), s. 81. In 
the case of railways the arbitration is ^vernod by the clauses relating to 
arbitration in the &iilw^s Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), 
namely, ss. 126 — 137. In the case of waterworks and sanitary works, the 
arbitration is governed by the Lands Clauses Acts. See Waterworks Clauses 
Act. 1847 (10 & 11 Viet. c. 17), s. 25. 

(j) Holliday v. Wakefidd Corporation ^ [1®®!] A. C. 81, at p. 98. The assess- 
ment in such a case would take place under the Lands Glauses Acts {fi. v. 
London and North West&rn Rail. (7o., [1894] 2 Q. B. 512). 

(r) Bwllfaand Merthyr Dare Steam Oollteriea (1891), Ltd. y. Pontypridd Weder^ 
works Co.^. [1903] A. C. 426 ; Errington. v. Metropolitan District Rail. Co. (1882), 
19 Oh. D. 659, at pp. 570, 575, 0, A. ; Chreat Northern Rail. Co. v. Commissioners of 
Inland Revenue^ flOpl] 1 K. B. 416, 0. A. 

(s) BwlJfa and Merthyr Dare Steam Collieries (1891), Ltd. v. Pontypridd 
Waterworks Co.y supra. 

if) Re Richard and Qreat Western Rail. Qo.^ [1905] 1 K. B. 68, 0. A. 

(a) Fleteher v. Lancashire and Yorkshire Rail. Co,, [1902] 1 Oh. 901, following 
the* principle laid down in Birch v. Joy (1852), 3 H. L. Cas. 565. 

(5) Whitehousev, Wolverhaemton and Walml Rail. Co. (1869), L. B. 5 
6. . Aii4 800 Crmford Cgnal Co. v. Quits (1848), 5 By. & Can. Qas. 442; Rex y. 
Leeds andSetby Rail Co. (183&), 3 Ad. & BL 683. See the case first cited in 
note for examples of additional expeni^s and losses which may be the subiect 
o4 compensation ; and also Midland Rail. Co. v. Mites (1885), 30 Oh. DJ63i, and 
(1886) 33 Oh. 632 ; Jjfolliday y. Wakefield, Qorporation^ supra. For form of 
laee ipt by colliery company for compensation, eee , T^cyoloiM^a of Forina. 
Yol. Vm., p. 126 ; and for form of agreement by lessee of colliery lor leaying 
mine in situ for support^ of railway, see ihid,^ p. 128, * 
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prevented from working. The promoters are not entitled to a seoi;. 8. 

* redaction of this sum on the ground that there are other parts of Ifinerals 

the same mine which the lessee could work, although less profitably, Qot 
and that he could not exhaust the minerals within the term of his 
lease. The lessor’s compensation, also, is no,t to be based on the 
difference in the value of his reversion before and after giving 
the notice (e). 

Sub-Sectt. 4. — Meaning o/ “ Jlftwcs” and MineraU.** 

69 . Questions of considerable difficulty have arisen as to what are Meaning oi 
** mines ** and “ minerals within the meaning of the above clauses', “ 

The method of getting the mineral does not supply any criterion — ““inorals.” 
it may be by surface digging, as in the case of limestone (d), by 
quarrying (e), or hj underground working (/). Clay may be a 
mineral, but where it forms the surface or sub-soil of the land sold 
it is not a mineral within the meaning of the statutory provisions (^). 

Sect. 4 , — Other Statutory Vrovisione. 

60 . Before the passing of the statutory codes to which reference Special 
has been made, special provisions dealing with mines were inserted “ 

in special Acts, as, for example, in those authorising the construction 
of canals. These provisions varied somewhat in their terms, and 
regard must be had to the provisions of each particular Act to 
determine the rights of the parties as to compensation, and the right 
of support (h). In some cases, for example, the owner was required 

(c) Eden v. North Eastern Hath Co., [*1907] A. 0. 400. In this case the lessees 
'were awarded the full pro£t they 'would have made if they had worked the coal 
and the lessor was awarded the amount of the royalty to which he would have 
been entitled. The figures were mostly agreed. And see also Smith v. Great 
Western Rail. Co. (1877), 3 App. Cas. 165, per Lord PenzanOR, atp. 185; Rugby 
Portland Cement Co, v. London and North WesternRail. Co.Al 908] 2 £. B. 606, 0. A. 

(d) Midland Rail. Co. and Kettering, Thrapston, and lluntingdon Rail. Co. v. 

Robinson ^$89), 15 Anp. Cas. 19; Midland Rail. Co. v. Haunehwood Bride and 
Tile Co. (1882), 20 Oh. D. 652 ; Dixon v. Caledonian and Glasgow and South 
Western Rail. Cos. (1880), 5 App. Gas. 820; Ruahon Brick and Terra Cotta Co. 

V. Great Western Rail. Co., [1893] 1 Oh. 427 0. A. 

(e) Midland Rail. Co. v. Checkhsy (1867), L. B. 4 Eq. 19 ; and see Jamieson r. 

NoHh BrUish Bail. Co. (1868), 6 So. L. B. 188. 

(/) Midland Rail. Co. and Kettering, Thrapston, and Huntingdon Rail. Co. 
r. Robinson, supra^ at pp. 28, 34; and see title Mines, Minerals and 
Quarries. 

(^) Glasgow Corporation v. Farie (1888), 13 App. Cos. 657 ; Great Western 
Rail. Co. y. Blades, [1901] 2 Oh. 624 ; Re Todd, Birleston Co. and North 
Eastern Rail. Co., [1903] 1 IC. B. 603, 0. A. ; Great Western Rail. Co. y. Carpalla 
United China Clay Co. (1908), 72 J. P. 457, affirmed in 0. A., 73 J. P. 23 ; and see 
Looeenvore v. Tiverton and North Devon Rail. Co. (1882), 22 Oh. P. 25, 0. A.> on 
app^ on another point (1884), 9 App. Oas. 480 ; and Re Metropolitan Rail. Co, 
and Cottffds Trustees (1881), 45 L. T. .103, 0. A. 

{h) See, for example, Knowles <9 Sene y. Lancashire and Yorhehire Rail, Com 
(1889), 14 App. Oas. 248; Dudley Canal Navigation Co. y.Grazebrook (1830), 

IB.® Ad. 59 ; Cromford Canal Co. v. Cutte (1848), 5 By. & Can. Cas. 442 ; 

Dmn y. Birmingham Ckinal Co.i (1872), L. B. 8 ^ B. 42, Ex. Oh. ;• Chamber 
Cqlliery Co. v, Rochdale Canal Co.. [1895] A. 0. 564 ; New. Moss Colliery Co. v, 

Mandwster, Shei^ld, and ZincoZn^atre Bau. Co., [1897] 1 Oh. 725; 

North Eastern Rail. Co. (1863), 10 L. Cas. 333; London and North Weetem 
Bail. Co. y. Evans, [189811 C^. 16, 0. A . ; Wyrley Canal Co. v. JBrad^ (1806), 

1 Eas^ 3(^;,Qlamorganshir$ ,Oanal Navigation Co. y. NksonU Navigation Vo. 
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Compulsory Purohase of Land and Compensation. 

to sell his land Yrith a reservation of the minerals. Where that was 
so, the owner has been held to have impliedly sold a right of sub* 
jacent and adjacent support to the undertaking, so that his future 
working of the minerals would be subject to that right, and this 
ought to be included ip the compensation origmally paid(i). 

There are other cases of statutory undertakings, where there has 
been no special provision in regard to mines in and near the under- 
taking. Gas mains (h), tramways (1), water mains laid before 
1845 (m), and sewers before 1^3 (n), afford examples. The 
gl^neral principle applicable to such cases is that where an 
express statutory right is given to maintain a thing necessarily 
requiring support, the statute, in the absence of a context implying 
the contrary, must be taken to mean that the right to necessary 
support of the thing constructed shall accompany the right to make 
and maintain it, but this will not necessarily be inferred if there is 
in the statute no provision for giving the owner compensation for 
imposing this burden upon his land (o). If compensation can be 
obtained, this burden will be deemed to be imposed, and in assessing 
the compensation it ought to be taken into consideration (p), and 
no claim can afterwards be made in respect of it when it is desired 
to work the minerals (q). 


PartV. — Procedure to acquire Land by 
Agreement. 

Sect. 1, — Powers of Purchase and Sale. 

61 . Under the Lands Glauses Acts, provision (r) is made for 
the purchase by agreement by the promoters of the undertaking of 
any lands or parts thereof authorised to be taken by the special Act, 


(1901), 85 L. T. 53, 0. A. ; London and North Western Bail. Co, v. [1903] 

A. 0. 289 ; North Eastern Bail. Co, v. Cropland (1862), 32 L. J. (oh.) 353, 0. A. 

(t) Cododonian Bail. Co. y. 8prot (1856), 2 Maoq, 419, H. L. ; Elliot v. North 
Eastern Bail. Co. (1863), 10 H. L. Oas. 333; London and North Western BaB. 
Co. y. Evans, [1893] 1 Oh. 16, at p. 27, 0. A. 

[E) E,g., Normanton Oas Co. y. Pope db Pearson, Ltd. (1883), 52 L. J. (o. B.) 
629, 0. A. 

(Z) Great Western Bail. Co. y. Cefn Criblwr Brick Co., [1894] 2 Ch. 157. 

(w) Clippen's Oil Co, y. Edinburgh and District Water Trustees, [1904] A. 0. 64. 
In) Be Dudley Corporation and Dudley^ s {Earl) Trustees (1881), 8 Q. B. D. 86, 0. A. 
(o) London and North Western Bail, Co. y. Evans, supra, at p. 28, 0. A., 
^proyedin Clippen'a Oil Co. y. Edinburgh and District Water Trustees, supra; 
Me Dudley Corporation and Dudleys (Earl) Trustees, supra, at p. 93, 0. A. ; 
Benfiddside Local Board y. Consett Iron Co. (1877), 3 Ex. jD. 54. 

{p) Be Dudley Corporation and Dudley's {Earl) Trustees, supra ; Normanton 
Oas Co. y.^ Pope db Pearson, IM., supra. For an example of a ease where no 
compensation was giyen and m oonsoquence no burden of support was held to 
be imposed, see Metropolitan Board of Works y. Metropolitan Bail. Oo. (1868), 
L: E. 3 0. P. 612, (1869) L. B. 4 0. P. 192, Ex Oh., explained in Bod^tck y. 
Aston Local Board (1877), 5 Ch. D., per Jessel, M.B., p. 332, 0. A. 

(d\ Great Western Bail. Co. y. Cefn Crihbwr Brick Co*, supra. 

(r) Lands Glauses Consolidation Act, 1846 (8 & 9 Yict o. IS), as. 0—15. 
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which are required for the purposes of such Act (s), and of all 
* estates and interests in such lands of what kind soever {t). The 
agreement must be for an absolute purchase of the land (t), but 
where the owner is able and willing to sell an easement or right of 
use, and such right is sufficient for all purposes sanctioned by the 
special Act, the parties may agree for the sale of such a limited 
right (a). 

The persons with whom the promoters may agree to purchase 
such lands are the owners, and all persons having any estate or 
interest therein, or all parties under incapacity to sell, but who b^ 
the special Act or the Lands Glauses Acts are enabled to sell aha 
convey (t). 

Under the Lands Glauses Acts, all parties who are seised, 
possessed of, or entitled to any such lands (2^), or any estate 
or interest therein, are authorised to sell and convey and release 
the same to the promoters, and to enter into all necessary agree- 
ments for that purpose, and particularly all corporations, tenants in 
tail or for life, married women seised in their own right (c) or entitled 
to dower, guardians, committees of lunatics and idiots (d), trustees 
or feoffees in trust for charitable or other purposes («), executors 
and administrators, and all parties for the time being entitled to 
the receipt of the rents and profits (/) of any such lands in possession 


(ji) As to what lands aro authorised to bo taken and what are required for the 
purposes of the undertaking, see ante, pp. 22, 23. Ss. 6 — 15 are frequently 
inoorporated in Acts, although no land is authorised to be taken but authority 
is merely given to purchase land. See, for example, Electric Lighting Act, 
1882 (45 & 46 Viet. c. 56), s. 12. 

U) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 6. 

(a) Great Weetevn Rail. Co, v. Swindon and Cheltenham Rail. Co. (1884), 9 
App. Cas. 787, at p. 801. Express provision for the sale of easements is now 
commonly inserted in local and personal Acts, and also in general Acts 
authorising the making of provisional orders, e.y., Military Lands Act, 1892 
(55 & 56 vict. c. 43), s. 23 ; and see next note. For forms of agreement for 
sale of freeholds, see Encyclopedia of Forms, Vol. VIII., pp. 76, 80, 

(5) Where the special Act authorises persons empowered to sell and release 
lands to grant easements, persons, such as executors, with merely a power of 
sale, will not be able to do so, as they are not seised, possessed or entitled to 
land (Re Batrow-in-Furntse Corporation and Rawlinson's Contract, [1903] 1 
Ch. 339. 

(c) E.g., Cooper v. Qoetling (1863), 4 Giff. 449. Married women absolutely 
entitled to an interest in land for ffieir separate use axe the proper parties to 
sell under the Act, and not the trustees of the settlement [Fetere v. Lewes and 
East Grinstead Rail. Co. (1881), 18 Ch. D. 429, 0. A.). 

(d) The sanction of the couxt is also required {Re Taylor (1849), 1 Mao. & G. 
210 ; Re Brewer (1875), 1 Ch. D. 409, 0. A.). Persons of unsound mind not 
so found are not authorised to sell, nor are persons on their behalf {Re TngweU 
(1884), 27 Ch. D. 309). 

{e) As to when the sale may be by trustees and when W the cestui que , see 

Re FiggoU and Great Western Rail. Co. (1881), 18 Ch. D. 146 ; Feters v. Leiues 
and East Grinstead Rail. Co., supra ; Lippineott v. Smyth (1860), 29 L. J. (cm.) 
520 ; Hall v« London, Chatham and Dover Bait. Oh. (1866), 14 L. T 351. As to 
trustees for charitable purposes, see St. Themads Hospital {Governors) y. Charing 
Cross Rail. Co. (1861), 30 L. J. (oH.) 395 ; Gmvenor v. Uampstead Junction Bail* 
Co. (1857), 26 L. J. (oH.) 731, C. A. 

(/ ) As to a receiver appointed by the court, see Tink y. BundJa (1847), 10 
Beav. 318. 


67 

Sbot. 1. 
Powers of 
Purchase 
and Sale. 


Who may 
sell. 


Limited 

owners. 



68 


CoMPUi;30RT Purchase of Lahd and Compensation. 
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or subject to any estate in dower, or to any lease for life or for 
lives and years, or for years, or any less interest ; and such power may 
be lawfully exercised by all such parties, other than married women 
entitled to dower or lessees for life, or for lives and years, or for 
years, or for any less interest (gf), not only on behalf of themselves 
and their respective heirs, administrators, and successors, but also 
for and on behalf of every person entitled in reversion, remainder, 
or expectancy after them, or in defeasance of the estates of such 
parties {h ) ; and as to such married women, whether they be of full 
age or not, as if they were not of full age, and as to such guardians, 
on behalf of their wards, and as to such committees, on behalf of the 
lunatics and idiots of whom they are the committees respectively, 
and that to the same extent as such wives, wards, lunatics and idiots 
respectively could have exercised the same power under the authority 
of the special and incorporated Acts if they had respectively been 
under no disability, and as to such trustees, executors, and adminis- 
trators, on behalf of their cestuis que trustenty whether infants, issue 
unborn, lunatics, /m€8 convert or other persons, and that to the same 
extent as such cestuis que trustent respectively could have exercised 
the same powers under the authority of the special and incorporated 
Acts if they had respectively been under no disability (i). 

All the parties so enabled to sell and convey or release lands 
may also enfranchise copyhold lands and exercise any other power 
required to be exercised by the lord of any manor, pursuant to 
the special or incorporated Acts, and may also lawfully exercise 
the power to release lands from any rent-charge or incumbrance, 
and to agree for the apportionment of any such rent-charge or 
incumbrance (ft). 

62 . Many of these persons under disability have powers of sale 
under settlements or under other Acts, as for example, tenants for 
life under the Settled Land Acts (2), but the promoters cannot 
require them to sell under these other powers so as to save costs of 
reinvestment (m) ; and if the sale purports to be carried out under 


(^) Lessees are thereby released from their covenants against assignment and 
for subsequent breaches which they are prevented from performing (Slipper v. 
Tottenham and Hampstead Junction Bail, Co, (1867), L. K. 4 Eq. 112; Baily 
V. De Creswyny (1869), L. E. 4 Q. 13. 180 ; Harding v. Metropolitan Rail, Co, 
(1872), 7 Oh. App. 154 ; and see Milh v. East London Union (1872), L. B. 8 
^ O. P. 79 1 Wadham v. Marlowe (1785), 8 East, 814, n.). For form of agreement 
for sale of leasehold land, see Encyclopsedia of Forms, Vol. VUE., p. 83, for 
formof agreement with occupier for puremase of his interest, see ibid,y p. 87, and 
for form of receipt for compensation, ihid,y p. 89. 

(ft) If the reversion is m the Crown, the consent of the Crown is necessary 
(Be Cmhfield Burial Board (1854), 24 L. J. (OH.) 585). 

(t) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 7. 

(k) Ibid,, s. 8. As to copyhold land and leaseholds, ss. 95—107, and ss. 115 
— 118 : and see title 0opyHOiJ>s. For form of agreement for apportionment of 
rent-charge, see Encyclopsedia of Forms, Vol, Yin., p. 85. 

(l) Settled Land Act, 188# 745 & 46 Viet. c. 38) j Settled Land Act, 1884 
(47 & 48 Viet. c. 18 ) ; Settled Land Acts Amendment Act, 1887 (50 & 51 Viet 
0 . COJ ; Settled Land Act, 1889 (52 & 53 Viot. o. 36} ; Settled Land Act, 1890 
(53i54Yiofco.e9). 

(m) Be BenUnek and London and North Western Sail. Co. (1895), 12 

T. L. B. 100. 



Past — ^PROcfeDVRE to acquire Land bt Aorebhent. 


the Lands Clauses Acts, its validity must be determined according 
• to their provisions independently of other powers (n). An agree- 
ment to purchase is not affected by the time-limit imposed on the 
exercise of the power of compulsory purchase (o). 

Sect. 2. — Consideration for the Sale. 

63. The consideration for the sale must be in money (p), but 
all parties empowered by the Act to sell and convey may sell either 
in consideration of a gross sum or of an annual rent-charge payable 
by the promoters of the undertaking (g). The yearly rents reserved 
on such a conveyance become charged on the tolls or rates; ^f 
any, payable under the special Act(r), and this is so even when the 
subject of the sale is only an easement («). They become a first 
charge on the net earnings of the undertaking and have priority 
over the debentures (i). The rents may be also otherwise secured 
in such manner as shall be agreed between the parties {u\ as, 
for example, by a charge on the land sold (0 or by a power of 
re-entry (a). The rents are to be paid by the promoters as they 
become due ; and if at any time any such rents are not paid within 
thirty days after they so become payable and after demand thereof 
in writing, the person to whom any such rent shall be payable may 
either recover the same from the promoters of the undertaking, 
with costs of suit, by action of debt in any of the superior courts, 
or he may levy the same by distress of the goods and chattels of 
the promoters of the undertaking (t^). Bails and sleepers forming 
the railway are not such goods and chattels (6). 

When the purchase price or compensation is to be paid by rent- 
charge, there is a farther proviso that the amount of ipch annual 
rent-charge shall in no case be less than a sum one fourth part 

fn) Petera v. Lewes and East Grinatead Bail, Co, (1881), 18 Ch. D. 429, 0. A. 

(o) WehbY, Direct London and Portsmouth Bail, Co. (1851), 9 Hare, 129, p. 140 ; 
Worshy v. South Devon Bail, Co. (1851), 16 Q. B. 539, p. 545 ; Banyely y. Mid* 
land Bail. Co. (1868), 3 Ch. App. 306 ; Kemp y. South Eastern Bail. Co. (1872), 
7 Ch. j^p. 364 ; and see p. 63, post, 

( p) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 6. 

(q) Ibid., s. 10, amended by the Lands Clauses Consolidation Act Amend- 
ment Act, 1860 (23 & 24 Yict. o. 106), ss. 1 — 4. If the purchase is made for a 
rent-charge, the borrowing powers of the promoters under the special Act are to 
be reduced by an amount equal to twenty years’ purchase of the rent-charge 
(ibid., B. 5). 

(r) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 11 ; Lands 
Clauses Consolidation Act Amendment Act, 1860 (23 & 24 Yict. c. 106), s. 4 
(Be Gerard (Lord\ and BeecharrCa Contract, [1894] 3 Ch. 295, C. A.). 

(«) Be Gerard (Lord) and BeecharrCa Contract, supra. 

if) Eyton y, Denbigh, Buthin, and Corwen Bail. Co, (1869), L. B. 7 Eq. 439. 
Compare Jersey (Eartjy, Briton Ferry Floating Dock Co. (1869), L. E. 7 Eq. 
409, and see Lands Clauses Consolidation Act Amendment Act, 1860 (23 A 
24 Yict. c. 106), 8. 4. 

(u) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 11. 

(a) Eyton y. Denbigh, Buthin, and Corwen Bail, Co. (1869), L. E. 7 Eq. 439 ; 
Foster v. Manchester and Milford Bail. Co, (1880)^9 L. J. (ch.) 454. 

(b) Turner v. Cameron (1870), L. E. 5 Q. B. 306.^^ to taking locomotives, see 
Eyton y. Denbigh, Buthin, and Corwen Bail. Ob., supra; Bickman y. Johns 

L. E. 6 Eq. 488, at p. 491 . Distress will be allowed even where an action hu bebn 
commenced on behalf of all the persons having retkt-bharges and w^here a 
receiver haei been appointed. See case last cited, and Eyton v. Denbigh, Buthin, 
und Corwen Bail. Co., Ex parte Price (1868), L. E. 6 Eq; 14. 
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gireater than the net annnal rent received by the parties beneficially 
interested in such lands upon an average of the last seven years ; ‘ 
and that a charge of 6 per cent, on the gross sum estimated or 
fixed as aforesaid by way of compensation for any damage that 
may be done to the s{iid lands shall, in all such cases, be added to 
and shall form a part of the said rent-charge ; and that no fine, 
premium, or other consideration in the nature thereof shall be paid 
or taken in respect of the lands so sold or damaged, other than the 
annual rent-charge made payable for such lands (c). 

' 64. When the lands are to be purchased or taken from any 
person under any disability or incapacity, and not having power to 
sell or convey such lands except under the special Act or the Lands 
Clauses Acts, the purchase-money, annual rent-charge, or compen- 
sation to be paid, and also the compensation for any permanent 
damage or injury to any lands held by such persons (d), must not, 
except where the same shall have been determined by the verdict of 
a jury or by arbitration (e), or by the valuation of a surveyor 
appointed by two justices, in manner provided in the Lands Clauses 
Acts (/)^ be less than shall be determined by the valuation of two 
able practical surveyors, one of whom shall be nominated by the 
promoters and the other by the other party, who cannot, however, 
appoint himself (g), and if such two surveyors cannot agree in the 
valuation, then by such third surveyor as any two justices shall, 
upon application of either party, after notice to the other party, for- 
that purpose nominate ; and each of such two surveyors, if they 
agree, or if not, then the surveyor nominated by the said justices, 
is required to annex to the valuation a declaration in writing, 
subscribed by them or him,- of the correctness thereof (A). 

Sect. 8. — Payment and Completion, 

66. When the land is purchased under the Lands Glauses Acts 
from persons under disability, the purchase-money or compensation 
must be, deposited in the Bank of England, for the benefit of the 
parties interested, in the manner provided in those Acts (i). In 
the case of sale for a rent-charge, such rent-charge is and remains 
upon and for the same uses, trusts, and purposes as those upon 
which the rents and profits of the land so conveyed stood settled or 
assured at or immediately before the conveyance thereof (k). 


(e) Lain 
106). 8. 4. 


Lands Glauses Oonsolidatiou Act Amendment Act, 1860 (23 & 24 Yiot. o. 


(d) StoTte y. Yeovil Corporation (1876), 2 C. F. D. 99, 0. A. 

(e) See Lands Clauses Oonsolidatiou Act, 1846 (8 & 9 Yiot. c. 18), ss. 26-^7, 
pp. 78, 86, poet. 

(/) Ibid., 88. 68—62, and p. 71, poet. 

(g) Peters y. Leteee and JEoH Orinetead Bail. Oo, (1881), 18 Ch. D. 429, at 
p. 4M, 0. A. 

(A) Lands Glauses (Tonsolidstion Act, 1846 (8 & 9 '^ot. o, 18), s. 9, and Lands 
Glauses Oonsolidation Act Amendment Act, 1860 (23 A 24 Yiot. o. 106), s. 4. 
As to the neoessity of sudh troertifioate on prooeedmgs to enforce the sale, see 
Wyeotiibe Bail, Oo. y. Donnington JIoepital^S69), 1 Om App. 268 ; Bridgend Qae 
dk»d Water Oo. v. Dmraven (1886), 31 Oh. D. 219. 

(«) Lands (Saosea Oonsoh^tipn Aot, 1846(8 A9 Yiet a 18),s..9, ondas to pay- 
ment into the Bank and application of the money, ss. 69—80, see np. 109, 1 14, po«A 

(A) Lands Glauses Oonoplidation Act Amenoment Aot, 1860 (23 & 24 Yict. e. 

IM), a. 4. • 
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These agreements for purchase of land are governed by the 
•general law, as, for example, in regard to formalities (Z), time for 
completion (m), specific performance(n), and interest (o). If in these 
agreements the price is to be fixed by reference to an arbitrator, 
the provisions of the Lands Clauses Acts applicable to arbitrations, 
as, for example, those dealing with costs, will not apply to such 
references (p) unless it is expressly so agreed. 

Sect. 4. — Purchase for Extraordinary Purposes. 

66. Persons who are enabled to sell and convey the landR 
authorised to be taken may also sell and convey to the promoters 
lands for extraordinary purposes (g), when the promoters are 
empowered by the special Act to purchase land for such purposes (r). 
The promoters may sell the lands which they shall have so acquired 
for extraordinary purposes, or any part thereof, in such manner, 
and for such considerations, and to such persons as the promoters 
may think fit, and may again purchase other lands for the like 
purposes, and afterwards sell the same, and so from time to time; 
hut the total quantity of land to be held by the promoters^ at any 
one time for these purposes must not exceed the quantity prescribed 
by the special Act (s). 

They may not purchase more than the prescribed quantity from 
any party under legal disability, or who would not be able to sell 
and convey such lands except under the powers of the Lands 
Clauses Acts and the "special Act; and if they purchase the said 
quantity from any party under such legal disability, and afterwards 
sell the whole or any part of the land so purchased, any party 
being under legal disability may not sell to the promoters any 
other lands in lieu of the lands so sold or disposed of by them {t). 

Nothing, however, in the Lands Clauses Acts or the special Act 
can enable any municipal corporation to sell for the purposes of 

g Seo, for example, Crampton v. Varna Rail, Co, (1872), 7 Ch. App. 562. * 

) See Baker v. MetropoHian Rail. Co. (1862), 31 Beay. 504. As to time for 
exercising an option to purchase, see Ran{fel^ v. Midland Rail. Co. (1868), 3 
Oh. App. 306 ; Kemp v. South Eastern Rail, Co, (1872), 7 Oh. App. 364 ; and see 
Tiverton and North Devon Rail. Co. v. Loosemore (1884), 9 App. Oas. 480. 

(n) Wilson v. West Hartlepool Harbour and Rail. Co, (1865), 34 L. J. (CH.) 
241, 0. A. ; Jnge v. Birmingham, Wolverhampton, and Stour Valley Rail. Co, 
(1853), 3 Do G. M. & G. 658; RegenVs Canal Co. v. Ware (1857), 23 Beay. 575; 
Gunston v. East Gloucestershire Rail. Co. (1868), 18 L, T. 8; Ingram v. Midland 
Rail, Co. (1860), 3 L. T. 533 ; TUleti y. Charing Cross Bridgs Co. (1859), 28 L. J. 
(CH.) 863. 

(o) Catling y. Great Northern Bail. Co, (1869), 18 W. R. 121, 0. A. ; Rhys y. Dare 
Valley Rail. Co. (1874), L. B. 19 Eq. 93 ; Re PiggoU and Cheat Western Rail. Co. 
(1881), 18 (3h. D. 146; Leggott y. Metropolitan Rail. Co. (1870), 5 Oh. App. 716; 
Flelener y. Lancashire and Yorkshire Rail, Co,, [1902] 1 Ch. 901 ; Be Richard and 
Great Western Rail. Co., [1905] 1 K, B. 68, C. A. 

(p) Catting y. Great Northern Rail. Co., supra; DouUon y. Meiropclitan 
Board of Works (1870), L. B. 5 Q. B. 333; Woenhwell v. Barnsley Corporation 
(1877), 36 L. T. 708 ; Bygrave y. Metropolitan BoaM of Works (1886), 32 Cih, D« 
147. 

(g) As to the meaning of ** extraordinary purposes,” see p. 26, ante. » 

V) Landa Olausea Consolidation Act, 1845 (8 A 9 Yict. a 18), s. 12. 

!•) lUd., s. 13. 
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the special Act, mthout the approbation of formerly the Treatury, 
now the Local (Government Board, any lands which they could not> 
have sold without such approbation (a) before the passing of the 
special Act, other than such lands as tne promoters are by tdie powers 
of those Acts enabled to purchase or take compulsorily (b). 


Part VI. — Procedure to acquire Land other- 
wise than by Agreement. 

Sect, 1. — Conditions as to Exercise of Powers. 

Sub-Seot. 1. — Subscription of Capital. 

67. When an undertaking is intended to be carried into effect 
by means of capital to be subscribed by the promoters, before the 
promoters can put into force any of the powers in relation to the 
compulsory taking of land conferred upon them by the special Act 
incorporating the Lands Glauses Acts, it is necessary that the whole 
of the capital or estimated sum for defraying the expenses of the 
undertaking be subscribed under contract binding the parties 
thereto, their heirs, executors, and administrators, for the payment 
of the several sums by them respectively subscribed (c), and until 
this is done any exercise of compulsory powers by them will be vltra 
vires (d). This provision is for the benefit of the landowners ; and 
if promoters serve a notice to treat upon an owner before the amount 
is subscribed, and he is willing to sell at a price to be fixed by a jury, 
the p]K>moters cannot refuse to have the price ascertained on the 
ground that the service of the notice was vltra vires owing to the 
amount not having been subscribed (e). The restriction does not 
extend to cases where an existing company is authorised to construct 
additional works, and compulsory powers can be exercised by such 
a company before the new capital required for such works is 
subscribed (/). 

(a) Municipal corporations bdfore lSto could only diraose of corporate land 
‘with the approval of the Treasury, • Bee Municipal Corporations Act, 1882 
(45 & 46 Yict. 0 . 50), ss. 108, 109. juut the Local Government Board was suh- 
Btituted for the Treasury by the Local Government Act, 1888 (51 & 52 Yict 
c. 41), 8. 72. See also Statute Law Bevision Act, 1894 (57 & 58 Yict. c. 56). 

(5) Lands Clauses Consolidation Aot, 1845 (8 & 0 Yict. c. 18), s. 15. As to 
form of consent, see Arnold v. Gravesend Corporation (1856), 25 L. J. (OH.) 776. 
As to sale by wards of the City of London, see Pinnis and Young to Porhw and 
Poehin (No. 1) (1883), 24 Ch. D. 587. 

(e) Lands Gauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 16. 

(a) It. Y. Atnhergate etc. Bail. Co. (1853), 1 Ji!. A B. 372. 

(e) Quest v. Pooh and BoumemotUh Bail. Co, (1870), L. B. 5 0. P. 553. It 
Was &sie said that Ihe sbrvioe of a notice to treat was not an exerdso of the 
compulsory powers, but a neutral proceeding. And see to same effect Be 
Usehndgs ana Bickmaneumm Bail. Co. (1890), 43 Ch. D. 536, 0. Ar As.to thb 
taking possession of an easement under a spe^ provision in a local Act sot 
being a compuJsoty taking within this secticrn, see Great Western Bail. Oo. y. 
Swindon and Ohdtmham Bail. Co. (1884), 9 App. Cas. 787. ^ , • • 

(/) B. V. Great Western Rail. Co. (1852), I B. & B. 253: Weld 
Wtshm Bail. Co. (1863), 33 L. L (on.) 148» 
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A oertilieate under the hands of two justices certifying that the Siot. i. 
•whole of the prescribed sum has been subscribed is sufficient, an d CondttionB 
in t^ absence of fraud, conclusive evidence (g) thereof ; and on the tus to 
application of the promoters and the production of such evidence as Bz^ndse of 
the justices think proper and sufficient such justices are required Powers, 
to grant a certificate accordingly (A), 


When the Lands Clauses Acts are not incorporated, promoters when not 
are not required before taking land compulsorily to show that they '“‘der Lauda 
have or can obtain sufficient funds to pay for the land (i), but if an 
undertaking cannot be completed, and the promoters have deceived 
Parliament as to the sum necessary to complete it, an injunctioif 
may be granted until Parliament has conferred an extension of the 


powers (k). 


Sub-Sect. 2. — Limit of Time, 


680 The compulsory powers of purchasing and taking lands Timelimit 
cannot be exercised after the expiration of the period prescribed for 
their exercise in the special Act, and if no period is prescribed but 
the Lands Glauses Acts are incorporated, then not after the expira- 
tion of three years from the passing of the special Act (Z). In 
calculating such period the day on which the special Act was passed 
is excluded (m). If the Lands Glauses Acts are not incorporated, 
and no time is limited for the exercise of the powers of compulsory 
taking, they may be exercised so long as may be required for 
carrying out the purposes of the Act (n). 

Under the Lands Glauses Acta the service of a notice to treat 
within the period is a sufficient exercise of the compulsory powers 
to comply with the restriction as to time (o) ; and if such a notice 
has been served, the promoters may after the expiration of the 
period enter upon the land before the purchase is completed, in 
manner provided by the Lands Glauses Acts {p) ; and the subsequent 
steps to complete the purchase may also be taken at any time before 


(g) Tetaly/era Iron Co, v. Neath and Brecon Bail, Co, (1873), L. E. 17 Eq. 
142. . , 

{h) Lands Clauses Consolidatipii Aot,' :($ A 9 Viet. c. 18), s. 17. 

Salmon v. Randall (1838), ^ Or. 439. 

(«) Agar v. Begenfe Canal Vo, (1814), I Swan. 250, n.; Ktng^s Lynn Corpora^ 
Cion Y. Pemberton (1818), 1 Swan. 244, at p. 250 ; Blakemore v. Qlarrwtganehire 
Canal Navigation (1832), 1 My. A E. 154, at p. 164; Lee v. Milner (1837), 2 
Y. & 0. (ex.) 611, at p. 619 ; Gray v. Liverpool and Bury Rail, Co, (1846), 9 
Beav. 391, a^p. 394, 400 ; v. Wilkinson (1849\ 1 Mao. & G. 481. 

(Z) Lands Clauses (Consolidation Act, 1845 (8 & 9 Viet. 0 . 18), s, 123. Where, 
for example, periods are prescribed for the taking of land for spedfio purposes, 
but none for other purposes, the three years’ limit will be a^licable to these 
latter purposes {Seymour v. London and South Weetern Rail, Co, (1859), 5 Jur. 
(ir. a.) 753). As to the meaning of the term **8peoial Act” in this section 
where Iwd is taken pursuant to a provisional order, see Hill v. jOTotre, [1899] 1 
I. E. 87. 

(m) OMemithe* Co, v. West Metropolitan Rail, (7a.^[190:l] 1 K. B. 1, 0. A. 
in) Salmon v. Randall^ supra. 

( 0 ) Salisbury {Marquie) v. Great Northern Rail. Co. (1862), 17 Q. B. 840 ^ 
Tiverton and North Devon ^l, Co, v. ZooMmors (1884), 9 App. Oas. 480, at p. 493. 

(p) Cases in note(o), supra, and Doe d. Armitetead y. North Staffordshire BaH, 
Chr(l851),16aB.526. 
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SsoT. 1. tlie lapse of the period prescribed for the completion of the under- 
Conditions taking (g). The time for exercising compulsory powers may be., 
as to extended by a subsequent statute, and notices previously given will 
Exercise of not be invalidated thereby (r). 

Powers. 

Sbct. 2.— The Notice to Treat. 

Stib-Seot. 1 . — Service of Notice. 

Notice to 69 . Where the promoters of an undertaking require to purchase 

tieat. or take any of the lands that they are by the special Act authorised 

to purchase or take (s), they are required under the Lands Glauses 
Acts to give notice thereof to all the parties interested in such lands, 
or to the parties by those Acts enabled to sell and convey or release 
the same, or to such of them as after diligent inquiry aro known to 
the promoters (a). By this notice the promoters are required to 
demand from such parties the particulars of their estate and interest 
in such lands and of the claims made by them in respect thereof, 
and each notice must state the particulars as to position aiid 
quantity of the lands so required (2>), and that the promoters are 
willing to treat for the purchase thereof and as to the compensa- 
tion (c) to be made to all parties for the damage that may be 
sustained by them by reason of the execution of the works (a). Such 
• notices are known as notices to treat. 

Service of These notices must either be served personally on such parties 
notice. or left at their usual place of abode, if any such after diligent 
inquiry can be found, and in case any of such parties shall be absent 
from the United Kingdom, or cannot be found after diligent inquiry, 
the notice must also be left with the occupier of the lands, or, if there 
is no such occupier, it must be affixed upon some conspicuous part 
of the lands (d). If the notice relates to land in the occupation of 
more than one tenant, the notice for the owner must be served on 


(y) Tiverton and North Devon Rail, Co, v. Loosemore (1884), 9 App. Cas. 
493 ; R, V. Birmingham and Oxford Junction Rail. Co. (1850), 15 Q. JB. 634, 
Ex. Ch. ; Sparrow v. Oxford^ Worcester, and Wolverhampton Bail. Co, (1851), 9 
Hare, 436; and oompaxo BrochlehaTik y. Whitehaven Junction Bail, Co, (1847), 
5 Ry. & Can. Cas. 373 ; Wood y. ^North Staffordshire Rail. Co, (1849), 3 Do 
G. & Sm. 368. As to enforcing rights after the period fixed for the completion 
of the works, see Richmond y. North London Rail. Co. (1868), 3 Gh. App. 679 ; 
and as to completing works after that date under common law powers, see Qreat 
Western Rail. Co. y. Midland Rail Co., [1908] 2 Ch. 455. 

(r) Ystalyfera Iron Co. y. Neath ana Brecon Rail. Co, (1873), L. B. 17 Eq. 
142 ; Bentley y. Rotherham and Kimherworth Local Board of Health (1876), 4 
Ch. D. 688 ; and see Williams y. South Wales Rail, Co, (1849), 3 De G. & Sm. 
354 ; River Dun Navigation Co, y. North Midland Rail. Co. (1838), 1 Ey. & Can. 
Cas. 135. 

(s) As to what lands are authorised to he required and taken for the purposes 
of the undertaking, see pp. 22 et seg., ante, 

(a) Lands Clauses Consolidation Act, 1845 f 8 & 9 Yict. o. 18), s. 18. For 
form oi notice, see Enoydopmdia of Forms, Yol. YIIL, p. 40. 

(b) Kemp y. London, Brighton etc. Bail, Co, (1839), 1 Ey. & Can. Cas. 495, at 
p. 606 ; Sims v. Commercial Bail, Co, (1838), 1 Ey. & Can. Cas. 431 ; Dowling y, 
foniypool, Caerhon, and Newport Bail, Co, (1874), L. E. 18 Eq. 714, at p. 745 ; 
and see Coats y. Caledonian Rail, Co, (1904), 6 F. (Ct. ol Sess.) 1042. 

(c) As to compensation, see p. 33, ante, 

" Lands OUinses Consolidation Act, 1845 (8 & 9 Yiot. o. 18), s. 19. 
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each occupier and mast show that it is for the owner, but service on 
, the occupiers will not be sufficient unless it can be shown that the 
owner was either absent from the United Kingdom or could not be 
found («). Service on an agent is insufficient, and, in order that 
both parties may be bound, the service must be in accordance with 
the Acts (/). 

When the party to be served is a corporation aggregate, the 
notice must be left at the principal office of business of such 
corporation, or if no such office can after diligent inquiry be found 
it must be served on some principal member, if any, of such 
corporation ; and the notice must also be left with the occupier 8f 
the lands, or if there is no such occupier it must be affixed upon 
some conspicuous part of the lands {g). 

70 . No notice need be served if the promoters merely desire to 
interfere with or destroy incorporeal rights in property, such as 
easements, and do not desire to acquire such rights for purposes 
of the undertalcing Qi ) ; and this is so even where they are 
authorised to purchase easements (i). But if, for the purpose 
of their undertaking, it would be sufficient for the promoters to 
purchase and take only easements (4) or corporeal rights in land, 
such as a stratum in order to construct a tunnel, they must serve 
notice to treat for the whole of the land (i), unless there is express 
power in their special Act to acquire an easement or some such 
limited right in the land, in which case they w^ould under most 
statutes be required to serve notices in respect of such easements 
or other light (?«)• Under some Acts promoters are authorised to 
do certain work in or on land, such as to lay sowers or pipes (n) or 
to put up telegraph (o) or other posts in the subsoil of streets or in 
private land ; but although in so doing they acquire a corporeal 
right in land, they need not under such Acts serve a notice to treat 
for the purchase of the right, but compensation for the injury done 
is recoverable subsequently (p). 


(c) Shepherd v. Norwich Corporation (1885), 30 Oh. D, 553, at p. 570. 

(/) Ihid,^ at p. 573; R. v. Great Northerr^ EM* Co, (1876), 2 Q. B. D, 151, 
at pp. 154, 155. 

(^) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 20. 

(A) Macey v. Metropolitan Board of Works (1864), 33 L. J. (cil.) 377 ; Bedford 
(Duke) V. (1875), L. R. 20 Eq. 353; and see Clark v. London School 

Hoard (1874), 9 Ch. App. 120 ; Swainston v. Finn and the Metropolitan Board of 
Works (1883), 52 L. J. (CH.) 235; Badham v. Harris (1882), 52 L. J. (cii.) 
237 ; Bush v. Trowbridge Waterworks Co, ^875), L. B. 19 Eq. 291, 10 Ch. App. 
459 ; London School Board v. Smith, [1895] W. N. 37. 

(i) Wigram v. Fry&r (1887), 36 Ch. I). 87. 

(A) Pinchin v. London and Blackwall Bail, Co, (1854), 5 De C. M. C. 851, at 
p. 862. 

(^) Ramsden ▼. Manchester South Junction and Altrincham Rail, Co, (18^8), 1 
Exch. 723 ; Sparrow y, Oxford etc. Rail, Co, (1852), 2 De G. M. & G. 94, at 
p. 108; Falknery, Somerset and Dorset Rail, Co, L. II. 16 Eq. 458; Re 

Metropolitan District Rail, Co, and Cosh (1880), 13 Oh. D. 607, at p. 616. 

(m) Hill y. Midland Rail, Co. (1882), 21 Ch. D. 3rt3 ; Farmer v. Waterloo and 

City Rail, Co,, [1895] 1 Ch. 627 ; and compare Great Western Rail, Co, v. 
Swindon and ChHtenham Rail, Co, (1884), 9 App. Cas. 787. , 

(n) E,g,, under the Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 16, 54. 

(o) Telegraph Act, 1863 (26 & 27 Viet. c. 112), s, 6. 

(p) As to sewers and pipes, see Thornton v. Nutter (1867), 31 J, P. 419; 
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SaoT. s. 71- The parties to bo sorved \ 7 itl) the notice include all parties 
The Notice necessary to convey all interests in the land, whether legal or eqmt* > 
to Tre at, able (q), as, for example, mortgagees (r). If the promoters acquire 
pArtieatobe Subject to short tenancies, these may be determined by notice 
served. to quit in the ordinary way, and need not be separately purchased («), 
or the lessor may agre'e with the promoters to give notices to quit 
and sell the land freed from these tenancies (t). Promoters cannot, 
however, exercise a power of resuming possession, which may have 
been reserved by the lessor in the lease, in order to avoid payment 
of compensation (a), nor can a lessor exercise such a power in 
oTder to sell to promoters unless such exercise is expressly sanctioned 
by the terms of the lease (6). 

Sub-Sect. 2. — Effect of Service^ 

Effect of 72. The effect of serving a notice to treat is to establish a relation 

Bcrvice of analogous in some respects to that of purchaser and vendor, a relation 

notice. which binds the promoters to take the land and binds the landowner 

to give up the land subject to his being paid compensation (c). 
Until the price is ascertained the land remains the property of the 
landowner, but both parties have the right to have the price 
ascertained and the purchase completed in manner provided by the 
Lands Clauses Acts (rf). The rights and obligations so created are 
legal as distinct from equitable, and they bind all persons claiming 
under the owner, whether with notice of the service or not (c). 

Roderick v. Aston Local Board (1877), 6 Ch. D. 328, C. A. ; North London Rail, 
(Jo. Y. Metropolitan Board oj Wmks (1859), 28 L. J. (cn.) 909; Hughes v. 
Metropolitan Board of Works (1861), 4 L. T. 318. As to posts, see EscoUy. Neiv^ 
port Qorporation, [1904] 2 II. B. 369. On this point see further, Part IX., 
p. 104, po%t. 

(q) Rogers Y, Kingston-upon-Ifall Bock Co. (1864), 11 L. T. 463; Re King's 
Leasehold Estates^ Ex parte East of London Rail. Co. (1873), L. B. 16 Eq. 521 ; 
Sweetman Y. Metropolitan Rail. Co, (1864), 1 Ilem. & M. 543 ; Birmingham and 
District Land Co. v. London and North Western Rail. Co. (1888), 40 Oh. D. 268. 
As to what are interests in land, see p. 33, ante. 

(r) Martin v. London^ Chatham^ and Dover Rail. Co. (1866), 1 Ch. App. 501, at 
p. 505 ; and compare Hill y. Great Northern Rail. Co. (1854), 5 De Q-. M. & 0. 66. 

(«)^ Syers y. Metropolitan Board of Works (1877), 36 L. T. 277, at p. 278, 0. A. 
Special provision is made for the compensation of tenants having no greater 
interest than as tenants for a year or from year to year, and who are reqwred 
to leave before the end of their tenancy. I^e Lands Clauses Consolidation Act, 
1845 (8 & 9 Viot. c. 18), s, 121 ; and p. 148, 

(t) Ex parte Nadin (1848), 17 L. J. (cn.) 421. 

(a) Fleming v. Newport Rail, Co. (1883), 8 App. Cas. 265, approving Solway 
Junction Rail. Go. v. Jackson (1874), 1 K. (Ct. of Sess.) 831 ; and see p. 33, ante, 

a Johnson Y. Edgware, Highgate and London Rail. Co. (186C), 35 Beav. 480; 

organ and London and North Western Rail. Co., [1896] 2 Q. B. 469. 

<c) Haynes v. Hayiws (1861), 1 Drew. & Sm. 426, at p. 450 ; Adams v. London 
and Blackwall Rail, Co. (1850), 2 Mac. & Q-. 118; Tiverton and North Devon 
Rail, Co, V. Loosemore (1884), 9 App. Cas. 480, at; pp. 493, 511; Mercer v. 
Liverpool^ St, Hdens, and South Lancashire Rail, Co,, [1903] 1 K. B. 652, 0. A., 
at p. 661, approved in [1904] A, 0. 461, at pp. 463, 465 and see Clippen'e Oil 
Co. Y. Edinburgh Water 2'ruSiee$f [1902] W. N. J57, H. L. 

(d) Fotherhy v. Metropolitan Rail. Co. (1866), L. B. 2 0. P. 188 ; Tiverton and 
North Devon Rail, Co, v. Loosemore, eupra, at p. 493: and see R, y. Hunger^ 
ford Market Oo, (1832), 4 B. & Ad. 327. ^ ' 

(f) Mercer v. Livetpool,, St, Helens, and South Lancashire Rail, Co,, supra, 
per Stirliwg, L.jr., at p. 662, approved [1904] A 0. 461, at pp. 463, 465. 
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A landowner who has received a notice to treat in respect of 2 . 

his land cannot deal with such' land, or' with land held therewith, The Notice 
BO as to increase the hardens of the promoters as regards the to Treat, 
compensation to bo made in respect of such land or any of 
it (/), hat sabject thereto he may sell or convey it or other- 
wise deal with it (ff), and the right to be paid compensation 
under the notice to treat may be assigned and dealt with 
as property (h), bat the sam which may become dae is not a debt 
which can be attached by garnishee order antil the conveyance 
has been in fact executed (t). The service of a notice to treat is not 
equivalent to a notice requiring possession of the property, and does 
not confer equivalent rights (ft). It confers the right to have the 
compensation ascertained in the manner provided in the Lands 
Glauses Acts in respect of all the land mentioned in it, and all the 
subsequent proceedings must have relation to the whole of the land 
to which the notice to treat refers (1). Neither party can with- 
out the consent of the other have the value of part only of the 
land assessed (m). Each person on whom a notice to treat has 
been served is entitled to have the compensation as regards his 
own particular interest assessed separately (n). 

73. Promoters may, however, serve the same person with more Sabseqacnt 
than one notice in respect of different lands. Thus, if the land “oticea. 
specified in one notice is not sufficient for the purposes of their 
undertaking, they may serve another for the purchase of additional 
land ( 0 ), or, having purchased the surface, they may servo a further 
notice in respect of the minerals (p). If a notice to treat has been 
validly withdrawn, promoters may serve another in respect of the 

(/) Mercery, Liverpool, St. Helens, and South Lancashire Bail. Co,, [1904] A. 0. 

461, H. L., per Ltndley, L.J., at p. 465 ; and see Johnson t. Edgware, Uighgate 
and London Rail. Co. (1866), 14 L. T. 45, and pp. 33, et seg.,anie. 

(g) Dawson v. Great Northern and City Rail. Co,, [1905] 1 K B. 260, at pp. 

268, 269, 0. A. ; Sewell v. Harrow and Uxbridge Rail. Co. (1902), 19 T.L. B. 130; 

Carnochany. Norwich and Spalding Rail. Co, (1858), 26 Boav. 169; and compare 
Metropolitan Rati. Co. y. TToodAoiwc (1865), 13 W. R. 516; South Wester 7i Rail. 

Co. y. Gcmard (1848), 5 By. & Can. Gas. 703. If tlio notice relates to part only 
of a parcel of land, a building agreement in regard thereto, if severable, will apply 
to &e remainder {Furness v. Willesden Urltan District Council (1905), 70 
J. P. 25). And see also cases cited in note (a) on p. 33, ante. 

(h) Dawsm v. Cfreat Northern and City Rail. Co., supra, at p. 271. 

(0 Richardson v. Elmit (1876), 2 0. P. D. 9 ; Howell y. Metropolitan District 
Rail. Co. (1881), 19 Oh. D. 508. 

(/c) E.g., it does not entitle a yearly tenant to obtain compensation in manner 
provided by s. 121 of the Lands Glauses Consolidation Act, 1845 (8 <& 9 Viet. 

0 . 18) (R. y. fiffone (1866), L. B. 1 Q. B. 529; Cheat Northern ana City RaiL 
Co. y. TilUtt, [1902] 1 K. B. 874). 

(Z) Stone V. Uommeroial Rail. Co. (1839), 4 My. & Or. 122 ; Ecdesiastical Com- 
missioners y. London Commissioners of Sewers (1880), 14 Gh. D. 305; Ex parte 
Bailey (1852), Bail,. Ot Gas. 66. 

(m) Thompson y. Tottenham and Forest Gate Rail. Co. (1892), 67 L. T. 416. 

\n) Fcftherhy y. Metropolitan Rail. Co. (1866), li^B. 2 0. P. 188; Abrahams y# 

London Corporation ^1B68)| L. B* 6 Eq. 625. 

(o) Simpson y. Lancaster and Carlisle Rail. Co. (1847), 15 Sim. 580; Siampe 
y. Birmingham^ Wolverhampton, and Stour Valley Rail. Co. (1848), 7 Hure, 251 ; 
and see Williams y. South Wales Rail, Co. (1849), 3 Le Q. & Sm. 354, 

(|») Errington y* Metropolitan District Rau^ Co. (1882)| 19 Gb. D, 559, 0. A* 
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flame or part of the same property, so long as the time for 
compulsory purchase remains unexpired ( 3 ). 

74. Neither party can get rid of the obligation imposed by a 
notice to treat without the consent of the other party (r), unless 
the party served is entitled to serve a counter-notice requiring the 
promoters to take more land than they desire, in which case the 
promoters may withdraw (s), or unless there are provisions in the 
special Act authorising the promoters to withdraw notices to 
treat (t). But if cither party by ladies or misconduct delays the 
fulfilment of the g/zasi- contract to purchase, such party may 
thereby deprive himself of the right to enforce the notice to treat (w.). 
The conduct of the parlies may, in like manner, amount to a waiver 
of their rights under the notice, as, for example, if after some 
delay the promoters inform the landowner of their intention to 
abandon the undertaking (r). Similarly, the implied acceptance of 
an invalid notice by acts done under it may prevent the parties 
from contesting its validity (a). 

Sub-Sect. 3. — Notice of Claim, 

75. Although the notice to treat must demand from the parties 
served particulars of their estate and interest in the lands referred 
to in the notice, and of the claims made by them in respect thereof, 
there is no provision in the Lands Clauses Acts making it obligatory 
on an owner to supply these particulars (i), except where he desires 
to have the amount settled by arbitration and the claim or offer 
exceeds £50 (c). In that event he must signify such desire by notice 
in writing to the promoters {d) at any time before they have issued 
their warrant to the sheriff to summon a jury in respect of such 

M Ashton Vale Iron Co. v. Bristol Corporation^ [1901] 1 Oil, 691, 0. A. 

(r) Ilayneay, Haynes (1861), 1 Drew. & Sm. 4*^6, ut p. 456; Tiverton and North 
Devon Rail, Co, v. Loosemore (1884), 9 App. Gas. 480, 

(8) E.g,^ to take a whole house, when part only is required, under the Lands 
Clauses Consolidation Act, 1816 (8 & 9 Viet. c. 18), s. 92, as to which see p. 73, 
post, and Taumey v. Lynn and Ely Rail, Co, (1847), 16 L. J. (CH.) 282. 

(Q E.g„ Small Holdings and Allotments Act, 1908 (8 Edw. 7, 0 . 36), s. 39 (8) ; 
and see also R, v. Commissioners of Woods and Forests (1850), 15 Q. B, 761. 

(u) A railway company might do so by delaying to complete until the time 
for executing the authorised works hod expired {Tiverton and North Devon 
Rail, Co, V. Loosemore, supra, at p. 496 ; Richmciid v. North London Rail, Co, 
(1868), L. B. 6 Eq. 352, (1868) 3 Oh. App. 679, per Lord Oairns, L. 0., at 
p. 6S0 ; and see p. 63, ante). 

(v) Hedges v. Metropolitan Rail, Co, (1860), 28 Bcav, 109 ; Stretton v. Credit 
Western and Brentford Rail, Co, (1870), 6 Oh. App. 751. 

(a) Lynch y, London Commissioners of Sewers (1886), 32 Oh. D. 72, 0. A. ; iJ. r. 
South Holland Drainage Committee (1838), 8 Ad. & El. 429 ; Pinchin y, London 
and Blaekwodl Rail, Co, (1854), 24 L. J. (cn.) 417, 0. A. 

(5) It is the common practice to supply these particulars whether arbitration 
is desired or not, and a form of claim to bo filled up by the person served is 
almost invariably attached to the notice to treat. See Encyclopeedia of Forms, 
Vol. YIIL, p. 43. In some recent special Acts a clause has been inserted 
providing that the daimantr may be (teprived of his costs in the event of 
his not supplying particulars sufficient to enable the promoters to make a 
proper offer. 

U) Lands Olausos Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 23. 

(a) As to service of notice on promoters, see ibid,, s. 134. For form of notice 
of olaira, see Enoyclopiedia of Forms, Vol. VIII., p. 43. 
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lands, and he must state in such notice the nature of the interest 
• in respect of which he claims compensation, and the amount so 
claimed (e). The particulars must be such as to enable the pro- 
moters to appreciate the true nature and extent of the claimant's 
interest both as to quantity and quality of estate, and to ascertain 
its value (/), Particulars will be enough, however, if they are 
sufficient to enable the promoters to determine the fairness and 
propriety of the claim (ff). If the promoters accept the particulars 
as sufficient and proceed to arbitration, they cannot afterwards 
object on the ground of insufficiency (A). The amount claimed is 
also required to be stated in order that the promoters may consider 
whether they will pay the sum or offer a smaller amount (i). 

Sect. 8. — Rights as to the Assessment of Compensation. 

76 . On the service of the notice to treat on a person having 
an interest in land the promoters and the person served are each 
entitled to have the amount of the purchase price and compensation 
agreed to or assessed within a reasonable time (A). Under the 
Lands Clauses Acts the promoters may cause a jury to be 
summoned to ascertain the amount if for twenty-one days after 
the service of the notice the party served fails to state the 
particulars of his claim in respect of the land referred to therein 
or to treat with them in respect thereof, or if they and such party 
do not agree as to the amount of the purchase-monoy and com- 
pensation to be paid Q). 

If the person served makes a claim which does not exceed 
jE 60, and the parties fail to agree, the purchase price and compensa- 
tion must be settled by two justices (m), and either party may 
take the necessary steps to have this done (/i). 

If the compensation claimed or offered exceeds £60, the party 


(e) Lnnds Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 23. 

(/) Thus, to describe an interest as leasehold without stating the extent of 
the term would be insudiciont {Healey y. Thames Valley Hail. Co. (1804), dB. &S. 
769, 778). 

{(jf) Cameron y. Charing Cross Hail. Co. (1864), 16 C.B. (n. s.) 430; and see Healey 
v. Thames Valley Rail. Co. (1864), 6 B. & S., 769, at p. 781. 

{h) Lowering v. CHy of Jjonfion and SoiUhwark Subway Co. (1891), 7 T. L. R. 
600, C. A.; Re North Staffordshire Rail. Co. and Landor 2 JOxch. 235, at 

p. 242 ; and compare Re King’s Leasehold Estates, Ex parte East of London Rail, 
Co. (1873), L, R 16 Eq. 521. 

(t) Fitzkardinge v. Gloucester and Berkeley Canal Co. (1872), L. R. 7 Q. B. 
776, atp. 781. 

(A) Fotherhy V. Metrojtolitan Rail. Co. (1866), L. R. 2 C. P. 188; Morgan v. 
Metropolitan Rail. Co. (1868), L. R. 4 C, P. 97, Ex. Ch. ; and see Tiverton and 
North Devon Rail. Co. Y.Loosemore (1884), 9App. Cos. 480, per Lord Blackburn, 
at p. 493. 

(2) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), ss. 21, 23, 39. 
In some recent Acts, such as the Militeuy Lauds Act, 1892 (55 & 56 Viet. c. 43), 
B. 20, the promoters can require the amount to be settled by arbitration, and in 
others, such as the Light Railways Act, 1896 (59 & 60 Viet. c. 48), s. 13, the 
amount of the compensation can only be settled by arbitration, while under sou^ 
old Acts, as, for example, under the Metropolitan Paving Act, 1817 (Michael 
Angelo Taylor's Act, 57 Geo. 3, c. xxix,}. s. 82, it cnii only bo settled by a jury# 

(m) Lauds Clauses Consolidation Act, 1845 (8 & 9 Viot. c. 18), s. 22# 

(n) Ibid 
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claiming may, if he so desires, have the amount settled by 
arbitration. 

77- If, when the matter has been referred to arbitration, the 
arbitrators or their uppire fail for three months to make their 
or his award, or if no final award is made, the question of the 
amount of the compensation must be settled by the verdict of a 
jury (o), unless the parties agree to extend the time (p). The period 
of three months may also be extended by order of a court or a judge 

the delay has not been unreasonable (q), and this may be done 
after the period has expired in order that an award made after that 
time may be rendered valid (r), as otherwise it would be invalid (a). 

If the owner does not so signify his desire to have the amount 
of the compensation settled by arbitration, or if the time for 
the award expires and is not extended, he will be entitled to 
require the promoters to issue their warrant to the sheriff to 
summon a jury within a reasonable time, and he may obtain a 
mandamus to compel them (t), if they on request to*procoed neglect 
or refuse to do so (u). A mandamus may be obtained on motion for 
a prerogative writ in cases where speedy justice is necessary (a), and 
in other cases by action, even although the delay may have caused 
no damage. With the claim for a mandamus a claim for damages 
may or may not be joined (b). The fact that the capital of the 
company has not been subscribed is not a good answer by the 
company to such an action (c). 

Sect. 4. — Reatrictiona on taking Part of a Houae or Manufactory, 
SttB'Seot. 1. — Right to have the whole Premieea purchased. 

78. 'When the notice to treat relates to part only of any house 
or other building or manufactory^ and the party served is able and 

(o) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 23. 

\p)_^ to such agreement, see Caledonian Rail, Co. v. Lockhart (I860}, 3 Macq. 
808, L.; Re Palmer and Metropolitan Rail, Co. (1862), 10 W. B. 714 ; R. v. 

Master Manley Smith (1893), 63 L. J. (o. B.) 171. As to such extension of time 
being inferred from conduct, see Tyerman v. Smith (1856), 6 E. & B. 719 ; 
Bennett v, Watson (1860), 29 L. J. (ex J 357 ; Darnley (Earl) y. London^ Chatham^ 
and Dover Rail. Co, (1867), L. B. 2 IL L. 43 ; and see p. 81, post. 

(q) Arbitration Act, 1889 (52 & 53 Yict. c. 49), b, 9 ; Re Dare Valley Bail. Co. 
(1869), 4 Oh. App. 654. 

(r) Lord v. Lee (1868), L. B. 3 Q. B. 404; Knowles Sons, Ltd, y. Bolton Corpo* 
rotton, [1900] 2 Q. B. 253, C. A. 

(s) Evans v. Laneashire and Yorkshire Rail. Co. (1853), 1 R & B. 754. 

(t) R. V. Birmingham and Oxford Junction Rail. Co, (1850\ 16 ^ B., 634,, 
Ex. Ch. ; Tiverton and North Devon Rail. Co. v. Looaemore (1884), 9 App. Cas. 
480, at p. 493, and cases cited in notes (a) and ^), infra. 

(tt) Re South Yorkshire, Doncaster, and Code RaU. Co., Ex parte Senior (1849). 
18 L. J. (Q. B.) 333. ^ ' 

(a) Ra y. London and North Western Rail. Co., [1894] 2 Q. B. 512, discussing 
R. V. Lamhoum Valley Rail. Co, (1888), 22 Q. B. D. 463; London and North 
Western Rati. Co. y. ^flditer,«[1900] A. 0. 109. 

(5) Fatherhy y. Metropolitan Rail. Co. (1866), L. R 2 C. P. 188 ; Morgan y. 
Metropolitan Modi. Ob. (1868), L. B. 4 0. P. 97, Ex. Ch. ; R. y. London Corpo* 
rhtion (1867), 16 L. T. 673. As to obtaining a mandamus by interlocutory 
CKpder, see Judicature Act, 1873 (36 & 37 Yict. o. 66), s. 25 (8), and Widnes 
AUcodi Co. y. Sheffield and Midland Rail. OoJs Committee (1877), 87 L. T. 131. 

(«) Quest y. Pools and Roumsmovth Raid. Co. (1870), L. R 5 0. P. 553. 
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willing to sell and convey the whole of his interest therein, whether Emt. 4. 
such power of sale arises by virtue of the Lands Olauses Acts or Besfaictlons 
otherwise (d), he may under those Acts require the promoters to ontaldng 
purchase and take the whole, and he cannot be required at any Put of a 
time to sell and convey a part only (<). The .insertion in the special 
Act, at the instance of the owner, of provisions for the protection 
of his property will not prevent him from exercising his right to 
require the whole to be taken (/). In the absence of provisions Rights ot 
in the special Act, the promoters can similarly be prevented by 
the owner from taking the subsoil without the surface (g), but.it ^ 
is now a common provision in special Acts to authorise promoters 
expressly to take an easement in the subsoil, and also to take 
specified parts only of houses, buildings, or manufactories (h). 

Promoters in certain cases have also been allowed to take parts of 
buildings if the parts can, in the opinion of the assessing authority, 
be severed without material detriment to the remainder (t). 

79. By a house is meant more than the mere fabric. The word of 

includes the house, garden, and curtilage, in fact all that would h 
pass on the conveyance of a house (X). It also means more 
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Sbct. 4. 

Restrictions 
on taking 
Part of a 
House or 
Manu- 
factory. 


than a dwelling-house or residence, and includes a shop, or an 
inn (Z), or a building built for one purpose, such as a hospital(m). 
It also includes separate buildings in one ambit used for a com- 
mon purpose (w). Conversely, one building used as two dwelling- 
houses, as in the cq,se of semi-detached villas, is treated as 
two separate houses (o). Unfinished houses are also considered to 
be houses (p). 


Meaning of 80 . In determining wdiether pi-emises are a manufactory, 
manufactory, regard must be had to the main use to which the premises are 
pTit(9). If the main business is manufacturing, the promoters may 
be required to take the whole of the premises, although part may 
be used for other purposes (r), or may be temporarily let to 
another occupier (s). If a manufactory is partly worked by water 
power, and promoters desire to take the water and the arrange- 
ments for storing and conveying the power, they may be required 
to take the whole manufactory (t). Where, however, the main 
business carried on upon premises is not manufacture, it is im- 
material that some manufacture should be carried on incidentally 
thereto (a). In such a case the promoters may take the whole of 
the part used for manufacture without being required to take the 
other parts (a), and, similarly, they may take the part not used as 
• the manufactory without taking the part so used (/>). 


only from the garden {Barms v. Soulhsea Bail. Co. (1884), 27 Oh. J). 586 ; Low v. 
Staines Beeervoir Committee (1900), 64 J. P. 212, 0. A,), and also tbo courtyard 
to a house (Valedemian Bail. Co, v. Turcan^ A. C. 256). It does not, 

however, include all land which the owner of the house may possess and enjoy 
along with the house, such as fields used for grazing (Pulling v. Lmdon, 
Chatham, and Dover Rail, Co. (1864), 33 L. J, (cii.) 605, C. A. ; Steele v. 
MidJt ana Rail. Co. (1866), 1 Ch. App. 276; Fergnsson v. London, Brighton, and 
South Coast Rail. Co. (^1863), 11 W. B. 1088, C. A.), or gardens and stables 
on the opposito side of the road and purchased subsequently to the purchase 
of the house (Kerford v. Seacombe, IJoylake, and Deeside Rail. Co. (1888), 
67 L. J. (CH.) 270; and see Chamljers v. London, Chatham, and Dover 
Rail. Co. (1863), 11 W. E. 479), or a private road leading to a mansion -house 
(Allhueen v. Ealing and South narrow Rail, Co. (1898), 78 L. T. 285, 396, C. A.), 
t^imilarly, if a cottage stands in a nursery garden, the garden will not be deemed 
part of the house (Falkner v. Somerset and Dorset Rail. Co. (1873), L, B. 16 Eq^. 458). 

(Z) Ridmrds v. Swansea Improvement and Tramways Co. (1878), 9 Uh. D. 
425, atp. 431, 0. A. 

(m) St, Thomases Hospital (Oovernors) v. Charing Cross Rail. Co. (1861), 30 L. J. 
(oh.) 395. 

(n) For examples, see Richards v. Swansea Improvement and Tramways Co. 
(1878), 9 Ch. D. 425, 0. A. ; Siegenherg v. Metropolitan District Rail. Co. (1883), 
49 L. T. 554. 

(o) Harvie v. South Devon Rail. Co. (1874), 32 L. T. 1,0. A. 

ip) Alexander y. Crystal Palace Rail. Co, (1862), 30 Beav. 556. 

(g) Richards v. Swansea Improvement and Tramways Co., sum*a, at pp. 
434-_436, 0. A. 

(r) Ab for a rubbish he^ (Sparrow y. Oxford, Worcester, and Wolverhampton 
Rail, Co. (1851^, 2 De G. Ml & G. 94, C. A.), or warehouses (Spackman y. Great 
Western Rail, Co, (1855), 1 Jur. (n. b.) 790). 

(s) Brook V. Manchester, Sheffield, and Lincdnahire Rail, Co., [1895] 2 Oh. 571. 

{t) Fumiss y. Midland Rail. Co, (1868), L. B. 6 473. 

• (a) Bennir^on <5 Sonsy. Metropolitan Board of Works (1886), 54 L. T. 837, 
where blending and packing tea was the principal business, and the making of 
packing cases an incidental part. 

CJ) A Min T, JUftirtfielMn Board Worht (1862), 4 D. O. F. & J. 532. 
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81. The date of the service of the notice to treat fixes the time 
•when the premises are to be considered in order to determine 

whether the land proposed to be purchased or taken is part of a 
boom, building, or manufactory («). Changes made after that date 
are immaterial (d). Changes of use or occupation, if made hand fide, 
may be made at any time before the service of the notice (c). 

Sub-Sect. 2. — Notice requiring whole of Fremieee to be taken. 

82. The party on whom the notice to treat is served may 
signify in any manner to the promoters that he requires them to 
take the whole of his house, building, or manufactory, provided he 
makes it clear what it is he requires them to take(e), and it is 
immaterial whether he calls it a manufactory when it is in fact a 
house (/). It is usual to serve a formal counter-notice, but this is 
not obligatory (, 9 ). An owner cannot, however, require promoters 
to take a different or larger part than that to which the notice 

relates (A)' 

83. The effect of giving promoters notice that they are required 
to take the whole of a house, building, or manufactory, when given 
in a proper case, is to enable the promoters to purchase the whole 
or to withdraw the notice to treat as to the part(i), and if they 
withdraw the notice to treat, the subsequent withdrawal of the 
counter-notice will not revive the original notice to treat {k). The 
parties are relegated to the same position as they were in before the 
notice to treat was served, and the promoters can serve a fresh 
notice as to the same premises or as to a different part of them, if 
they so desire (i)- Ifi however, the owner withdraws his counter- 
notice before the promoters have signified their desire either to take 
the whole or to withdraw the notice to treat, the original notice to 
treat will be revived (m), but no formal notice to take, or of their 
intention to take, the whole is required to be given by the promoters, 
provided they signify their intention in such a way as to bind 


(c) Richards v. Swavsea Improvement and Tramways Co, (1878), 9 Ch. D, 
425, O.A. 

(d) Chambers v. London, Chodluim, and Dover Rail. Co. (1863), 11 W. E. 479; 
Treadwell v. London and South Western Rail. Co. (1884), 54 L. J. (CH.) 665. 
Thus, a landowner cannot by building a house on a parcel of land in respect 
to part of which he has received a notice to treat, ther^y compel the promoters 
to take the whole (Lrt/fcr v. Rhyl Improvement Commissioftiers, [1878] W. N. 219). 

(e) Gardner v. Chariny Cross Rail. Co. (1861), 2 John. & H. 248 ; SpacJeman r. 
Great Western Rail. Co. (1855), 1 Jur. (n. 8.) 790; Pollard v. Middlesex County 
Council (1906), 95 L. T. 870. 

^ (/) Richards v. Swansea Improvement and Tramways Co., mpra, at p. 433, 

(ff) A verbal notice, followed by a suit to restriun the promoters from pro- 
ceeding to take or enter upon part, would be sufficient {Bianey y. Hammersmith 
and City Rail. Co. (1863), 8 L.T. 161). 

(A) Pulling v. London, Chatham, and Dover Bail. Co. (1864), 33 L. J. (ch.) 
505, 0. A. ; Thompson v. Tottenham and Forest Gate fiail. Co. (1892), 67 L. T. 4i6. 

(«) Kina v. Wyeombe BaU. (7o. (I860), 28 Beav. 104 ; B. v. London and South 
Western Bail. Co. (1848), 12 Q. & 775 ; R. v. London and Greenwich Rail. Co. 
(1842), 3 Q. B. 166. 

E Ex parte Quick (1865), 12 L. T. 580. 

Ashton Vale Iron Co., Ltd. v. Bristol Corporation, [1901] 1 Oh. 60.t, 0. A. 

) Pinchin v. London and Blaekwatl BaU. Co. (1854^, 1 1C. & J. 34. 
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tiiemBelTeB<n). Eqnirocal acts relating to the appointment of an 
arbitrator vrill not prevent them from withdrawing their notice to* 
treat (o). When the counter-notice is given in a case where it is 
not valid, the promoters may disre^d it and proceed with the 
notice to treat (p), and they will not be bound by such counter-notice, 
even although it may have been accepted by their solicitors ( 9 ). A 
valid counter-notice given upon service of an invalid notice to 
treat, and acted upon, may estop the parties from setting up the 
invalidity (r). 

• When an owner has served a valid counter-notice he may obtain 
an injunction to restrain the promoters from taking part only («), 
or a declaration that they cannot purchase or take part(f), or, 
if they have entered, a declaration that they should take the 
whole (a). The deposit to be made on entry before the purchase 
is completed should, in such a case, be the value of the whole 
premises (b). 

84. The owner may signify his desire that the promoters 
should take the whole of the premises at any time, provided he 
has not by bis conduct estopped himself from so doing (c), as, for 
example, by agreeing to the price to be paid for the part. The 
sending in of a claim for a part, and uncompleted negotiations as 
to the compensation to be paid for the part, will not estop him from 
claiming the whole (d). 

Sect. 6. — Eequirementt aa to taking SmaU Portions of Intersected 

Lands. 

85.,Jf any lands, not being situate in a town or built upon(e), 
are so cut trough and divided by the authorised works as to 


(n) Schwinge v. London and Blackwall Rail, Co, (1855), 24 L, J. (oh.) 405. 

(o) Orieroon v. Cheshire Linee Committee (1874), L. E. 19 Bq. 83 ; Ashton Vale 
Iron Co. V. Bristol Corporation^ [1901] 1 Oh. 591, at p. 601, 0. A. 

(p) Harvie v. South Devon Rail. Co. (1874), 32 L. T, 1, 0. A. ; Loosemore v. 
Tiverton and North Devon Rail. Co. (1882), 22 Oh. D. 25, at pp. 35, 50, 0. A. 
(1884), 9 App. Oas. 480, H. L. 

{q\ Treadwdl v. London and SotUh Western Rail. Co. (1884), 51 L. T. 894. 

(r) Pinchin v* London and Blackwall RaiL Co, (1854), 24 L. J. (CH.) 417, 0. A. 
(a) Barnes t. Southsea RoaL. Co. (1884), 27 Oh. D. 536; Lavvrs v. Lemdm 
Cowidy Council (1905), 93 L. T. 233; mar son y. London^ Chatham^ and Dover 
RaU. Co. (1869), L. B. 7 Eq. 546. 

(0 Richards v. Swansea Improvement and Tramways Co. (1878), 9 Oh. D. 425, 


(a) King v. Wyeomhe Rail, Co. (1860), 29 L. J. (OH.) 462 ; Sparrow v, Odford. 
Worcester, and Wolverhampton Rau. Co. (1852), 2 Do G. M. & (j-. 94, 0. A. 

(5) Giles V. London, Chatham and Dover Rail. Co, (1861), 30 L. J. (OH.) 603; 
Underwood v. Bedford and Chmbridge RaiL Co. (1861), 7 Jnr. {nr. s.) 941 ; Oardner 
y. Charing Cross RaiL Co. (1861), 2 John, ft H. 248. Aa to entry, aee 
Lands dauses Oonsolidation Act, 1845 (8 ft 9 Yiot. o. 18), s. 85, and Part vlll., 
p. 97, posts For form of conyeyance, see Enoydopssdia of Forms, Vol. YIH., 
p. 103. ^ 

(c) Barker y» North Staffordshire Rail. Co. (1848), 2 De G. ft Sm. 55 ; Gardner 
y. Charing Cross RaiL Co. (1861), 2 John, ft £[. 248. 

' (d) Lavers Lomden County Council (1905), 93 L. T. 233 : PoUard y« Middle- 
sex County Council (1906), 95 L. T. 870. • [ 

(s) A market garden with a cottage on it is not land built upon {Fallmer y. 
Omvrsst and Perset Bail, Co. (1873), L. E. 16 Bq, 458). 
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leave either on both sides or on one side thereof a less quantity of 
> land than halt a statute acre, an4 if the owner of such small 
parcel of land requires the promoters to purchase the 8ame(/) 
along with the other land required for the purposes of the special 
Act, the promoters must purchase the same accordingly, unless the 
owner thereof has other land adjoining that so left into which 
the same can be thrown, so as to be conveniently occupied there- 
with t and if such owner has any other land so adjoining, the 
promoters of the undertaking, if so required by the owner, must 
at their own expense throw the piece of land so left into suqji 
adjoining land by removing the fences and levelling the sites 
thereof and by soiling the same in a sufficient and workmanlike 
manner (g). 

86 » If any small portion of land, whether in a town or not and 
whether built upon or not (ft), is cut through and divided so as to 
leave on either side of the works a piece of land of less extent than 
half ^a statute acre, or of less value than the expense of making such 
a bridge, culvert, or such other communication between the land 
so divided as the promoters under the provisions of the special 
and incorporated Acts can be compelled to make(i), and if the 
owner of such lands has not other lands adjoining such piece of 
land, and if he requires the promoters to make such communication, 
then the promoters may require such owner to sell to them such 

f )iece of land; and any dispute as to the value of such piece of 
and or as to what would be the expense of making such communi- 
cation must be settled in the manner provided in the Lands 
Clauses Acts for cases of disputed compensation (ft). On the 
occasion of ascertaining the value of the land required to be 
taken for the purposes of the works, the jury or arbitrators, as the 
case may be, if required by either party, must ascertain by their 
verdict or award the value of any such severed piece of land, and 
also what would be the expense of making such communication (f). 
The provisions relating to the costs in other cases of disputed 
compensation do not apply to such an inquiry (m). 

(/) As to inclttdiDg these lands in a reference as to the purchase price, sea 
JSe North Staffordihire Bail, Go, and Wood (1818), 2 Each. 244. 

(p) Lands Olauses Oonsolidation Act, 1846 (8 & 9 Yiot. c. 18), s. 93. 
ft) Eattem Oountiei and London and Blamoall Mail. Cot. y. Marriaoe (18601, 
9H.L.Oa8.32. ’ 

[i) E.g,, Bailways Clauses Consolidation Act, 1846 (8 & 9 Yict, c. 20), 
8. 68 ; and see Fmt v. Belfatt and BdUymena Bail, Co, (1849), 12 1. L. B. 233, 
Ex. Ch. 

(ft) See p. 09, ante, and p. 76, pott, 

({) Lands Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 18), s. 94. 

(m) C<g>b V. Mid Wala Bail. Co. (1866), L. R. 1. Q. B. 342. 
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Sect. 1. — The Jurisdiction of Assessing Tribunals, 

87 . The tribunals to assess the purchase price or compensation 
under the Lands Clauses Acts are required only to settle the 
amount thereof (a). Neither the title of the person claiming nor 
tSe liability of the promoters to pay is in question, and these may 
be contested in subsequent proceedings (6). It follows, therefore, 
that the verdict of a jury or the award of an arbitrator may be set 
aside if the assessment of the compensation is based on an erroneous 
finding that some right does or does not exist (c); and, as the 
rights of the parties are not determined, the verdict or award cannot 
be enforced as a judgment (d). For the same reason, proceed- 
ings to assess compensation will not be restrained by injunction on 
the ground that the claimant is not entitled to any compensation (e), 
and, likewise, the service of a notice to treat and the assessment of 
compensation will not estop the promoters from subsequently 
setting up a claim to the land as their own(/). Similarly, these 
tribunals cannot award anything in addition to the amount of price 
or compensation. Thus, they cannot apportion rent (g), or direct 
that accommodation works be carried out (/0» or award an additional 
sum in respect of such works (i). 


(а) As'ix) juries, see East and West India Docks and Birmingham Junction 
Bail. Co, V. Qatke (1861), 3 Mac. & G. 166 ; R. v. London and North Western 
Bail, Co. (1854), 3 E. & B. 443 ; Chapmany, Monmouthshire Rail, and Canal Co, 
(1857), 2 H. & N. 267 ; Bead v. Victoria Ration and Pimlico Bail. Co. (1863), 
32 L. J. (ex.) 167 ; Brandon v. Brandtm (t864), 34 L. J. (OH.) 333 ; Re North 
London Bail. Co., Ex parte Cooper (1865), 34 L. J. (on.) 373. As to arbitrators, 
see Re Newhold and Metropolitan Bail, Co. (1863), 14 C. B. (n. b.) 406 ; 
Gouldy. Staffordshire Potteries Walerworics Co, (1850), 6 lly. & Can. Cas. 668 ; B. v. 
London and North Western Bail. Co. (1854), 3 E. & B. 443 ; Rhodes v. Airedale 
Drainage Commissioners (1876), 1 C. P. D. 402, 0. A As to justices, see B. y. 
Edwards (1884), 13 Q. B. D. 586, 0, A. 

(б) Brierley HUl Local Board y, Pearsall (1884), 9 App. Oas. 696, at pp. 698, 
601. 

(c) B. y. London and North Western Rail. Co. (1854), 3 E. & B. 443 ; Horrocks 
y. Metropolitan Rail. Co. (1863;, 4 B. & S. 315. It is open, however, to the 
assessing tribunal to find that no damage has been done {fi, y. Lancaster and 
Preston Rail. Co. (1846), 6 Q. B. 759). 

((Q Re East London Rail. Co., Oliver* s Claim (1890), 24 Q. B. D. 607 ; Re' New^ 
hold and the Metropolitan Bail. Co. (1863), 14 0. B. (n. s.) 406. 

(e) London and Blackwall Rail. Co. y. Cross (1886), 31 Oh. D. 354, 0. A. ; 
North London Rail, Co, y. Great Northern Rail. Co. (1883), 11 Q. B. D. 30, 0. A. ; 
Sultan Marhour Improvement Co, v. Hitchens (1851), 1 De G. M. & G. 161, 
O.A.: Re Chilworth Gunpowder Co. and Manchester Ship Canal Co. (1891), 8 
T. L. B. 70. 

(/) Campbell v. Liverpool Corporation (1870), L. B. 9 Eq. 679. 

{g\ Re Ware and Regent's Canal Co. (1864), 9 Exch. 396. 

'(A) S. (). ; and B. y. South Holland Drainage Committee (1838), 8 Ad. & EL 
429. 

(*} B. T. South Wak$ Bail. Co. (1849), 13 Q. B. 988 ; uad oompue B» Bylt, mtd 
Ifiwkh Book OoamUtionm (ISM), 23 L. J. (BZ.) 33. 
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Sbot. 2. — Procedure before Justices. 

^ 88 * When any question of disputed compensation is authorised 
by the special Act and the Lands Glauses Acts incorporated there- 
with to be settled by two justices (/c), either party may at any 
time (2) apply to any justice of the peace for tiie place in which the 
matter arises, and who is not interested in the subject-matter (m), 
to issue a summons calling upon the other party to appear before 
two such justices at a time and place to be named in the summons, 
and upon the appearance of such parties, or in the absence of any of 
them upon proof of due service of the summons, such justices may 
determine the amount of the disputed compensation (n). For that 
purpose they may examine such parties or any of them and their 
witnesses upon oath (o). The costs of every such inquiry are in the 
discretion of the justices, and they are required to settle the amount 
thereof (n). The determination is not an order within the meaning 
of the Summary Jurisdiction Act, 1848(p), and cannot be enforced as 
such (q), and it need not bo in writing, but may be delivered orally (r). 

89. These proceedings may not be quashed or vacated for want 
of form, nor may they be removed by certiorari or otherwise into 
any of the superior courts in order to be quashed because of 
wrong admission of evidence or other irregularity, provided the 
justices have not exceeded their jurisdiction («). If they have no 
jurisdiction, or if they have exceeded it, the proceedings may 

(/c) These are when the claim does not exceed £50 (see Lands Clauses Consoli- 
dation Act, 1845 (8 & 9 Yict. c. 18), ss. 22, 68,124, 12A and p. 69, ante, andp. 152, 
post), and whon a person having no greater interest than as tenant for a year or 
from year to year is required to give up possession before the expiration of his 
term, see under t&td., s. 121, and p. 149, post. Justices have also powers of settling 
the apportionment of rents under ss. 98, 116, and 119 of the same Act, and of 
determining diilerences as to accommodation works under the Railways Clauses 
Consolidation Act, 1845 (8 & 9 Viet, c. 20), s. 69. 

(Z) The six mouths’ limit in the Summary Jurisdiction Act, 1848(11 & 12 Yict. 
c. 43), 8. 11, does not apply to these applications (R. v. Edwards (1884), 13 

Q. B. D. 586, C. A., approving R. v. Hannay (1874), 44 L. J. (m. c.) 27, and 
overruling Re Edmund&on , 17 Q. B. 67). 

(m) See Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 3, for 
definition of “justice.” 

(«) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. o. 18), s. 24, “ Full 

compensation ” would ordinarily include costs properly incurred {Huddersfield 
Corporation v. Shav) (1890), 54 J. P. 724). 

(o) As to “ summoning ” witnesses, see Lands Clauses Consolidation Act, 1845 
(8 & 9 Yict. 0. 18), B. 143, which has been repealed so far as it relates to any 
matter to which the Summary Jurisdiction Acts apply, by the Summary Juris- 
diction Act, 1884 (47 & 48 Yict. c. 43), s. 4. As to the principles upon which the 
justices must proceed in assessing the amount of compensation, see Lands 
Clauses Consolidation Act^ 1845 (8 & 9 Yict. c. 18), ss. 63, 68, and Part UI., ante. 

(p) 11 & 12 Yict. c. 43. 

(q) R. V. Edwards (1884), 13 Q. B. D. 586, at np. 591, 594, 0. A. Follovdng 
the analogy of awards and assessments by jury, me determination of the justices 
would be enforceable by action in a court of competent jurisdiction. Under the 
Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 808, amounts not exceeding £20 
may ho ascertained by and recovered before a coRrt of summary jurisdiction. 
For forms see EnOTcloprodia of Forms, Vol. YIIL, pp. 72, 73. 

(r) R. V. Boyce Combe (1863), 32 L. J. (m. o.) 67. 

(«; Lands Clauses Consolidation Act, 1845 {S &9 Yiot. c. 18), s. 145 ; and see 

R. V. ffali/ax Corporation (1866), 14 L. T. 447 ; Oouper*Es§ecc y. Acton Local 
Board (1889), 14 App. Oas. 153, at p. 160. 
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be removed by eertiorwri and quashed (t). Want of jurisdiction 
occurs when one of the justices is interested in the matter in' 
^spute (a). When questions of law have arisen as to jurisdiction 
cases have been stated by justices for the opinion of the High 
Court (6). 

Sect. 8. — Procedure by Arbitration. 

Sub-Seot. 1. — Aj^iUment of ArUirittorB. 

90. When any question of disputed compensation arises which 
by the special Act and the Lands Clauses Acts is authorised or 
Inquired to be settled by arbitration (c), the parties may concur in 
the appointment of a single arbitrator (d), but it is not necessary 
that an endeavour should be made to obtain such concurrence (e). 
If such single arbitrator should die or become incapable of acting 
before he shall have made his award, the matters referred to him 
are determined by arbitration under those Acts in the same manner 
as if such arbitrator had not been appointed (/). If the parties 
fail to concur in such appointment, each party on the request of the 
other party is required to nominate and appoint an arbitrator to 
whom such dispute shall be referred (d). 

91. The appointment of an arbitrator is made by the pro- 
moters under their hands, or under the hands of any two of them 
or of their secretary or clerk, and by any other party under his 
hand, unless such party be a corporation aggregate, when it is made 
under the common seal of the corporation (d). It is not effective 
until notice thereof has been given to the other party {g). Such 
appointment must be delivered to the arbitrator, and is deemed a 
submission to arbitration on the part of the party making the 
same (d), and is a submission within the meaning of the Arbitration 


(t) M. y. Cheltenham Commieeionera (1841), 1 Q. B, 467. 

(а) R, y. Cheltenham C(mmUawi^aj aupra^ and R. y. Rand (1866), L. E. 1 Q. B. 
230. As to confeiring jurisdictioii by waiver wbeu the interest of the justice 
is known, see WakefiM Local Board of Health v. West Riding and Orimahy Rail. 
Co. (1866), L. E. 1 Q. B. 84. 

(б) Bexley Heath Rail. Co. y. North, [1894] 2 Q. B. 679, 0. A. ; Ghreat Northern 
and City Rail. Co. y. Tillett, [1902] 1 X. B. 874. The right so to do has not 
been questioned, but sinee the case of Boulter y. Keait JJ., [1897] A. 0. 666, tiiie 
application of the Summary Jurisdiction Acts to the assessment of compensation 
is not quite clear. 

(e) Namely, where the claim exceeds £60, and the claimant desires arbitration 
rather than a jury. See Lands Clauses Consolidation Act, 1846 (8 & 9 Viot. c. 18), 
88. 23, 64, 68, 96, 99, 105, 110, 116, 124, 130. Bor foim of notice by owner of desire 
for orbitmtion, see Encydopsedia of Eorms, Yol. Ylil., p. 48. 

((f) Ibid., 8 . 25. For forms of appointment of arbitrator, see Enoyclopsedia of 
Forms, YoL YIII., pp. 49, 50, 51. . . 

(e) JEagle y. Charing Croaa Rail. Co. (1867), S6 L. J. (a P.) 297* Compare 
FafM y. Blackburn CorporaHon (i860), 29 L. J. (ez.) 447* Agreements may be 
made to refer other matters besides the compensation or to proceed otherwise 
than as prescribed in the statute. B.g., see CcUine y. South Staffordahire Rail. 
Co. (1862), 21 L. J. (ex.) 2^7 ; Martin y. LeieeaUr Waterworlca Co. (1868), 3 
H. & N. 463; Caledonian Rail. Co. y. Lockhart (IS60), 3 Uacq* 808, H. L., in 
which cases questions arose as to how far the statute was applicable. 

V/) Lands Clauses Consolidation Act, 1846 (8 & 9 Yict. c. 18), s. 29. 

{^) Tew y. Harris (1847), .11 Q. B. 7 ; Bradley y. London ana Norih Jf^estem 
Atif. Co* (I860), 5 Exch. 769. Notice of intention to appoint is n ot sufficient 
(SL O*}. For form of notice, see Enoyclopse^ of Forms, YoL Ym., p. 64. 
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Act, 1889 (h), vliioh Act applies to arbitrations under the Ssor. s. 

Clauses Acts except in so far as it is inconsistent therewith (i)^ and Procedure 
the submission has the same effect as if it had been made an order by 
of court (k). After the appointment has been made neither party Arb itrat ion, 
has power to revoke it without the consent gf the otW (Q, except 
by leave of the court or a judge (m), nor does the death of either 
party operate as a revocation (1). 

93« .Where one party has appointed an arbitrator on his own Failure to 
behalf and notified the other thereof, then if for the space of apppi"* 
fourteen days after any dispute has arisen, and after a request “'***”*®'* 
in writing to appoint an arbitrator, which shall state the matter 
'so required to be referred to arbitration, has been served on 
the otner party, such last-mentioned party fails to appoint such 
arbitrator, then the party making the request may appoint the 
arbitrator he has appointed on his own behalf to act on behalf of 
both parties (n), and such arbitrator may proceed to hear n.nd 
determine the matters in dispute, and his award will be final (f). 

93. If when twQ arbitrators have been appointed either of them Arbitiato? 
at any stage of the proceedings refuses or for seven days neglects 
to act, the other arbitrator may proceed ex parte^ and his decision 
will be as effectual as if he had been the single arbitrator appointed 
by both parties (o). 

Should any arbitrator appointed by either party die or become 
incapable before the matters referred are determined, the party 
by whom such arbitrator was appointed may nominate and appoint 
in writing some other person to act in his place, and if for the 
space of seven days after notice in writing from the other party for 
that purpose he fails to do so, the remaining or other arbitrator 
may proceed ex parte ; and every arbitrator so substituted has the 


(h) 52 & 53 Viet, o, 49; and see title Amitbation, Vol. I., p. 437. 

(t) Ihid,y 88. 24, 25 ; and see Dare Valley Bail. Co. (1869), 4 Ch. App. 554 ; 
Bhodee v. Airedale Drai^nage Qommieeionere (1876), 1 C. P. D. 402, 0. A, ; ix parte 
Ha/rper (1874), L. R. 18 Eq. 539; Re Harper and Great Eastern Rail. 6b. (1875), 
L. R. 20 Eq. 39 ; Bidder v. North Staffordshire Bail. Co. (1878), 4 Q, B. D. 412, 
0. A., cases under the Common Law Procedure Act, 1854 (17 & 18 Viet. c. 125), 
repealed and in effect re-enacted by the Arbitration Act, 1889 (52 & 53 Viet. 
0. 49). 

(k) Arbitration Act, 1889 (52 A 53 Viot c. 49), s. 1 ; Lands Clauses Consolida- 
tion Act, 1845 (8 & 9 Viet. o. 18), s. 36. 

(Z) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet o. 18), s. 25. 

(m) Arbitration Act, 1889 (52 & 53 Viet. c. 49), s. 1. As to removal of an 
arbitrator for misconduct, see ihid.^ s. 11. If one party object to the arbitrator 
appointed by ^e other on the ground of bios, he should a^ply at once to the 
court before takingfurther proceedings in the arbitration {Elliott v. South Devon 
BaU. Co. (1848), G. &Sm. 17). 

(n) Lands Olauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 25 ; Bradley 
▼. Imden and North Western Bail. Co. (1850), 6 Exoh. 773.) For form of 
appointment, see Encyclopaedia of Forms, Yol. VXII., p. 52. 

(o) Ilnd.y e. 30 ; and as to the sta^ of the proceedings at which an arbitrator 
may refuse to aot, see Shepherd v. Norwich Corporation (1885), 30 Oh. P, 553. 
Absence is not in itself a refusal {Re Hawley ard North Staffordshire . Bail. Com 
(1848), 2 De G. & 6m. 3^. As to the meaning of neglect see WiUo^hhy y. 
WBloughby (1847), 9 Q. B. 923. Compare Arbitration Act, 1889 <52 A 53 
Viet 0 . 49), s* 6 j see title ABBn-R 4 T;oir, V<4. f p- 460. 
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same powers and authorities as were vested in the former arbitrator 
at the time of his death or disability (p). 

Sub-Sect. 2. — Appointtmnt of an 

94 . Where two arljitrators have been appointed, and no circum- 
stances have occurred to entitle one of them to proceed ex parte (9), 
they are required before they enter upon the matters referred to 
them to nominate and appoint by writing under their hands an 
umpire to decide on any such matters on which they shall differ or 
^hich shall be referred to him under the provisions of the special 
Act and the Lands Clauses Acts (?•). 

The person chosen ought to be suitable and impartial («). He 
ought not to be chosen by lot; but if two are chosen both of whom 
are proper, one of these may be chosen by lot(«). If such umpire 
dies or becomes incapable of acting, the arbitrators must forthwith 
appoint another in his place, and the decision of every such umpire 
on the matters so referred to him will be final (a). If in either 
of these cases the arbitrators refuse, or for seven days after request 
of either party to such arbitration neglect, to appoint an umpire, 
the Board of Trade on the application of cither party to the arbitra- 
tion is required to appoint an umpire, and the decision of such 
umpire on the matters on which the arbitrators shall differ or 
which shall be referred to him as aforesaid will be final (6). 

The power to appoint an umpire given to the arbitrators, and to 
the Board of Trade on their default, is not affected by the incapacity 
of the arbitrators to make an award through lapse of time, and 
either the arbitrators or the Board of Trade m?iy appoint an umpire, 
or in the case of his death appoint a new umpire, after twenty-one 
days from the appointment of the last arbitrator (c). 

Sub-Sect. 3, — TItm for making the Awards 

96 . Where two arbitrators are appointed, and neither refuses or 
neglects to act, they ought to make their award within twenty-one 


(^) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 26. For 
form of substituted appointment, see Encyclopaedia of Forms, Vol. V TTT ., 
p. 53. 

(gl 8hephtrd v. Nortoich Gorp^ation (1885). 30 Ch. D, 553. 

(r) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 27. As to 
when the matter is to be deteimined by the umpire, see ibtd,^ s. 31. For form 
of appointment, see Encyclopoedia of Forms, Vol. VIII., p. 55. 

(<) Ro Haigh and London and North We8ter7i and Great Western Rati. Gob. 
[1896] 1 Q. B. 649 ; Elliott v. Sonth Devon Rail. Co, (1848), 2 Be Q. & Sm! 
17. As to waiver of objection to umpire by parties, see Bo Clout and Metro^ 
poUtan and District Rail. Cos. (1882), 46 L. T. 141. 

(t) Re Hopper (1867), L. B. 2 Q. B. 867. 

(a) Lands Clauses Consolidation Act, 1845 (6 & 9 Viet. c. 18), s. 27. If on 
the death of the umpire the parties agree to refer the matter to a single arbi- 
trator, the provisions of the Lands Clauses Acts as to costs will stul annly 
(R. V. Master Manley Smith (1893), 63 L. J. (o. B.) 171). ^ ^ 

(h) Lands Clauses Consohdation Act, 1845 (8 & 9 Viet. c. 18), s. 28, as 
amended by Lands Clauses (Umpire) Act, 1883 (46 & 47 Viet. 0 . 15). For form 
of r equest to Board of Trade to appoint an umpire, see Enoyclopsema of Forms 
Ybl. Vm., p. 55. ' 

(c) Re Bradehaw's Arbitration (1848), 12 Q. B. 562, at p. 575; Holdeujorth v. 
WUson (1863), 32 L. J. (Q. B.) 289, Ex. Ch, (S. C. in court below reported as 
HMsworth V. Barehmn (1862), 31 L. J. (q. b.) 145). ^ 
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days after the day on which the last of such arbitrators shall have 
4)eeii appointed, but they may extend the time for any period up to 
three months by writing signed by both(d). The parties may also 
further extend the time by consent (e), and it may also be extended 
by a court or a judge when there has been no unreasonable delay (/), 
even after the time for making the award has expired (g). 

If the arbitrators fail to make their award within the said twenty- 
one days or within the extended time, the matters referred to 
them are to be determined by the umpire (70 . Even before the 
lapse of that time he may be called upon to decide on any matter 
on which the arbitrators may differ (i) by notice in writing from 
them to that effect (/c). The umpire has three months within which 
to make his award (i), that period being measured from the date 
when the matter is referred to him or from the date when it 
devolves upon him under the Act (m). 

Sxtb-Sect. 4 . — Declaration by Arbitrators and Umpire, 

96. Before any arbitrator or umpire enters into the considera- 
tion of any matters referred to him (?i) he is required to make and 
subscribe a declaration in the presence of a justice of the peace, but 
not necessarily a justice for the area in which the dispute arose (o), 
and this declaration must be annexed to the award when made(p). 
If any arbitrator or umpire, having made such declaration, wilfully 
acts contrary thereto, he is guilty of a misdemeanour (p). The failure 


((i) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), ss, 28, 31 ; Me 
Bradshaw's Arbitration (1848), 12 Q. B. 562, at p. 574; Evans v. Lancmhire 
and Yorkshire Mail, Co, (1853), 1 E. & B. 754. 

(«) Caledonian Mail, Co, v. Lockhart (1860), 3 Macq. 808, at p. 817, H. L. ; Me 
Palmer and Metropolitan Mail, Co, (1862), 10 W. K. 7H ; and as to implied 
extension by the conduct of the parties, see Tyerman v. Smith (1856), 6 
E. & B. 719 ; Bennett v. Watson (1860), 29 L. J. (EX.) 357 ; Darnl^ {Earl) v. 
London, Chatham, and Dover Mail, Co, (1867), L. R. 2 H. L. 43, For form of 
consent, see Encyclopaedia of Forms, Vol. VIII,, p. 56. 

(/) Arbitration Act, 1889 (52 & 53 Viet. o. 49), s. 9 ; Me Dare Valley Mail, Co, 
(1869), 4 Ch. App. 554. 

(^) Lord v. Lee (1868), L, R. 3 Q. B. 404 ; Krmoles v, Bolton Corporation^ 
[1900] 2 Q. B. 253 ; and see title Arbitration, Vol. I., p. 437. 

(A) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 31. 

(#) Ibid,, 8. 27. 

(A) Arbitotion Act, 1889 (52 & 53 Viet. c. 49), s. 2, Sched. I. (d). 

(Z) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 23. 

(wi) Skerrati v, North Staffordshire Bail, Co, (1848), 17 L. J. (OH.) 161 ; Me 
Bradshaw^ s Arbitration^ supra ; Holdsworth v. Wilson (1863), 4 B. & S. 1. If 
he is appointed after the expiration of the period within which the arbitrators 
should have made their award, the three months is counted from the date 
of his appointment {Me Pullen and Liverpool Corporation (1882), 61 L. J. 
(Q. B.) 285). 

(n) Delay in entering on the consideration and in making the declaration is 
immaterial if the demaration is made before the entering {Re Bradshaw's 
Arbitration, supra), 

(o) Davies y. Soidh Staffordshire Rail, Co, (1851). 21 L. J. (m. o.) 52. 

(p) Lands Clauses Consolidation Act, 1845 (8 « 9 Viet. c. 18), s. 33. The 
declaration required is os follows : — 

** I, A. B., do solemnly and sincerely declare that I will faithfully and honestly, 
and to the best of my skill and ability, hm and determine the matters referred to 
me under the provisions of the Act fnaming the special Act]. — A. B. 

^ Made and subsenbed in the presence of .* 
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to make or to annex the declaration ivill render the avrard invalid (j) 
unlesa the parties wve the informality (r). 

- Sttb-Sbot. 6.—Th» Hearing. 

97 . The arbitrators and the umpire may call for the production 
of any documents in the possession or povrer of either party vrhit^ 
they or he may think necessary for determining the question in 
dispute, and they may and, unless the parties otherwise agree, 
ought to examine the parties and their witnesses on oath(«), and 
.they may administer the oaths necessary for that purpose (t). 

They should give the parties an opportunity of being heard 
and of tendering evidence (a) ; and they may also consult, when 
necessary, men of science, valuers (&), and lawyers (c). 

Stjb-Seot. 6. — Taking up the Award. 

98 . The arbitrators and the umpire upon payment of their 

reasonable charges (d) are required to deliver their or his award tor 
the pf^moters of the undertaking (e) ; and if the promoters refuse 
or neglect to'uKe"l}p4l^l9.4l^&^<l, a mandamus may be obtained to 
compel them to do so (/). empowered to take 

up the award; and if he does so and charges of the umpire, 

he cannot recover the amount from the proSl?'*” ^^® 

moters are required to retain the award, but tM *' 

on demand at their own expense furnish a copy th^®®^ ^® 

party to the arbitration, and at all times on demanf^ produce the 
said award and allow it to be inspected or examined h,Y P®’^‘y 
or any person appointed by him for that purpose (U). ‘ \ 


M J^.tdlow Oorporadon y. Prefer (1906), 70 J. P. 400 
. (r) Palmer y. Meiropoliian Sail. Co. (1862), 31 L. J. io b ) 259 • Ar 7 
P!pwm and Lealherheii Hail. 0& (1859), 1 £. T. 60. 

(«) ITaij/Wdv. ifanrfjy Aait and Dock Co. (1864), 34 Beay. 245: oo^-. , 
J.589 (62 & 53 Viet. 0 . 49), .. 2, and Sched. I (V^* 

(6) Oaledonmn Bail. Co. y. Lockhart (1860), 3 Macq. 808 at d 823 ’ 

V. Wallace (1835), 3 OJ. & Fin. 26, S. L. ^ ^ i 

^c) Be Unaerwood a^d Bedford and Cambridge Bail. Co. (1861), 11 0. B, (n ’ 

'wV- ^^^?K^^rindod WeUeWc ^ 

(e) Luds Causes Consolidation Act, 1 846 (8 & 9 Viet, c 
of awa^ m lincyalopsBdia of Ponn8,.VoL VIIL, p. 67. 

L R M fe 4o ^ A Ewdem Bail. Go. (1875 

ii. A. M) ivq. 80. A mandwus to tako up tko awaid will ba DranfAd nn 

cases in thisnote, anS^.. 70, onfe. *A 
^Wt,.copaparo .fi. y. Weet Midland Bail. Co fl863^ llW "ft 

Kv y.t W%rr(d Baikoc^e Commiate, [1896] 2 Ch. 812 ‘C A 

a) Lauda Claus* Consolidation Act, 1I46 (8 & 9 Vkt, ^18). x 35 : ’ 


. 16), 8. 35a For fon 
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SCB-Sisai. 1.— sating atid« the Award. . . Bmn. 8. 

99. No award made with respect to any question referred to 
arbitration nnder the special Act and the Lands Glauses Acts may Ai» Mtrat< 
be set aside for irregularity or error in matter of form {i). But an — 
award may.be set aside or referred back to an arbitrator upon the Setting uide 
same procedure and on the same grounds as other awards may be 

set aside or referred back (k), such as on account of a mistake (1), or 
of misconduct which includes excess of jurisdiction, whether done 
by mistake or otherwise (m), and for uncertainty (n). 

• 

S(JB-Seot. 8. — Enforcing Award, 

100. Awards are enforced by action for specific performance, Enforcing 
which may be brought by either party (o), but promoters may also 
enforce the award by depositing the amount assessed in the bank 

and executing a deed poll (p). As a defence to such an action by 
the claimant the promoters may deny the claimant’s title to the 
land or his right to compensation {q). 

Stjb-Seot. 9 . — CosU of iht Arbitration. 

lOL Ail the costs of the arbitration in connection, with the Costs, 
settlement of the compensation under the special Act and the 


(t) Lands Clauses Consolidation Act, 1845 (8 & 9 Yici o. 18). s. 37. As to 
correcting clerical mistakes, seo Arbitration Act, 1889 (52 & 63 Viet. c. 49), s. 7. 
A direction to pay the amount assessed which would be of no effect would be 
such an irregularity (Re Harper and Great Eastern Mail, Co. (1875), L. K. 20 
Eq. 39; Lindsay v. Virect London and Portsmouth Bail. Go, (1860), 1 L. M. & 
P. 629 ; and see Skerratt v. North Staffordshire Mail, Co, (1848), 6 Ey, & 
Can. Cas. 178). Similarly, the finding of a lump sum in respect of separate 
claims for the value of the land and the damage from severance would not be 
ground for setting aside an award (Re Bradshaw's Arbitration (1848), 12 Q. B. 
662; Bfi Brogden and Llynvi Valley Rail, Go, (1860), 9 0. B. (n. s.) 229 ; Be 
Beaufort {Duke) and Swansea Harbour Trustees (1860), 29 L. J. (o. P.) 241). 

(k) See title Arbitration, Vol. I., at p. 476, 
h) Re Dare Valley Bail, Go. (1868), L. E. 6 Eq. 429. 

(tn) Buecleuch (Duke) v. Metropolitan Board of Works (1870). L. E, 6 Exch. 
221, at p. 232, Ex. Oh., affirmed as to this (1872) L. E. 5 H. L. 418; and 
compare Falkingham v. Victorian Railways CommissUmere, [1900] A, G. 462, P. 0. 

(n) Barker v. North Staffordshire Rail, Co, (1848), 12 jTur. 324 ; Wakefield v. 
Llanelly Bail, and Dock Co. (1864), 34 Beav. 245 ; Be North Staffordshire Rail, 
Co, and Landor (1848), 17 L. J. (ex.) 350 ; and Be Same and Wood (1848), 17 L. J. 
(EX.) 364. 

(o) Regent's Canal Go, v. IFare (1857), 26 L. J. (OH.) 566; Harding v. Metro- 
pdlitan Mil, Co. (1872), 7 Ch. App. 154 ; Thompson y, Tottenham and Forest 
Gate Bail, Co. (1892), 67 L. T. 416 ; and compare Bridgend Qas and WaJter Co. 
v. Dunraven (1885), 31 Ch: D. 219. An action for the amount of the compensa- 
tion awarded for land taken will not lie until after the convey^oe has been 
executed {East London Union v. Metropolitan Bail, Co, (1869), L. E. 4 |!xch. 309 ; 
and see Laird y. Pirn (1841), 7 M. & W, 474; Howeu y, Metremlitan Distrid 
Bail, Co, (1881), 19 Oh. D. 608; Re Milfwd Docks Co, (1S$3), 23 Ch. D. 292; 
Lindsay y, Dired London and Portsmouth Rail, 0b,^1850Vl L. M. A F. 529). 

(p) lAnds Clauses Consolidation Act, 1645 (8 dt 9 Tiot. a 18), ss. 76, 7T; 
seen. 107,jpetf«. 

(^ Lonaon and North Western Bail, Co, y, WoXkerg [1900] A. 0. 109 ; Edd 
Victoria Station and Findieo Bail, Co, (1863),' 32 Xj. J. (ex.) 167 ; Be^dtt v. 
Midland Bail, Co, (1866), L. E. 1 0. P. 241 ; and see London and North Western 
Bail. Co. V. Walker, [1903] A. 0. 289. 
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Lands Glauses Acts (r), and all the costs incident thereto (s), are 
borne by the promoters of the undertaking unless the arbitrators^ 
shall award the same or a less sum than shall have been offered 
by the promoters (a) either at or before the commencement of the 
arbitration, that is, before the arbitrators are appointed (b). If 
the same or a less sum is awarded than has been so offered, each 
party boars his own costs incident to the arbitration, and the costs 
of the arbitrators are borne by the parties in equal proportions (a). 

102. No offer is required to be made by the promoters (c); and if 
made, it may be withdrawn by them at any time up to the commence- 
ment of the arbitration, or afterwards by consent. If the offer made 
is withdrawn before the commencement of the arbitration, another 
offer may be made before then (6). The offer should be of a sum of 
money, and it must be made in respect of the same subject-matter 
as that upon which the award is made. It should not be an offer of 
a sum to include the costs as well as the compensation (d) ; and so, 
if the offer has been made in respect of various matters one of which 
is withdrawn from the arbitrator by agreement at the hearing, it 
will cease to be operative as an offer for the purpose of determining 
how the costs are to be borne (e). If the claim for compensation is 
divided into parts, but there is really only one matter in dispute, 
the total sums awarded and offered are to be regarded to determine 
the incidence of the costs (/). The arbitrators may not inquire as 


(r) Metropolitan District Rail. Co, v. Sharpe (1880), 6 App. Cas. 4*25. la that 
case it was decided that variations of tho Lauds Clauses Acts by the special Act 
as to the arbitration procedure, but not specidcally dealing with the costs, loft 
the provision as to the costs in the Lands Clauses Acts uuatfectod and applicable 
to the arbitration. Costs of an arbitration held under the Lands Clauses Acts, 
but to which these Acts are not properly applicable, are not payable by the 
promoters (lU London and North Western Rail, Co, and Walker y [1903J A. C. 289), 
nor are costs of arbitrations under agreements as to compensation not carried 
out under the Lands Clauses Acts {DouUon y. MetropoiiUin Board of Works 
(1870), L. R. 5 Q. B. 333), 

(s) This would include the costs of stating a special case for the opinion of the 
court during tho arbitration (Re Knight and Tabernacle Rermanent Building 
Society y [1892] 2 Q. B. 613, C. A.), but not of proceedings in connection with an 
award stated as a special case {Re (Jonty and Manchester^ Sheffield, and Lincolnshire 
Rail, Co,y [|1896] 2 Q. B. 439, C. A.). As to the costs of an abortive arbitration 
due to a nusapprehensiou, see Re Kilworth Rifle Range, [1899] 2 1. E. 305. See 
generally title Arbitkation, Vol. L, p. 470. 

(а) Lauda Clauses Consolidation Act, 184d (8 & 9 Yict. c. 18), s. 34; and 
compare a. 61 in case of assessment by a jury. 

(б) Fitzhardinge v. Gloucester and Berkeley Canal Co, (1872), L. H. 7 Q. B. 776 ; 
Gray Y, North Eastern Rail, Co, (1876), 1 Q. B. D. 696; Yates v. Blackburn 
Corporation (1860), 29 L. J. (ex.) 447 ; Lascelles v. Swansea School Board (1899). 
69 L. J. (Q. B.) 24. 

(c) Martin v. Leicester Waterworks Go, (1858), 3 H. & N. 463. 

(d) Balls V. Metro}H)litaH Board of Works (1866), L. B. 1 Q. B. 337. Compare 
Tates V. Blackburn Corporation, supra, 

{e) Miles v. Great Western Rail, (7o., [1896] 2 Q. B. 432, 0. A. 

(/) Bs Hayward and Metrmolitan Rail, Go. (1864), 4 B. & S. 787 ; and com- 
pare R. V. Biram (1852), IfM* B, 969. In oases of injuiious affection only, 
where there are two distinct heads of claim, and the claimant succeeds in one, he 
is only entitled to costs of that one in reganl to which he is successful (Sharps 
r. Metropolitan IMrid Bail. Co. (1879), 4 Q. B. D. 641, at pp. 652, 656, on appeal 
^880). 5 App. Cas. 425; Todd v. MetropolUan District Bail, Co. (1871), 24 
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to the amount of the sum offered(^). If no offer is made, or if made 8®®^- 
4 t is withdrawn, all the costs are borne by the promoters (ft). Procedure 

by 

Sub -Sect. 10. — Taxation and Recovery of Cosis, Arbitration, 

103 . The costs of and incidental to the arbitration and award, Taxation of 
if either party so requires, are taxed and settled as between the 
parties by one of the masters of the Supreme Court (i). A 
mandamus will issue ordering a master to tax such costs if he 
wrongfully refuses jurisdiction (j), but the court has no power to 
review a master’s taxation in cases where he does not so refuse, 
unless he exceeds his jurisdiction (ft). In cases where he exceeds it 
the court may interfere by certiorari or mandamus {1), On such a 
taxation the master may tax as between the parties the charges of 
the umpire and arbitrators when not included in the award (m), but 
such taxation is not evidence against them as to the reasonableness 
of their charges (n). The costs may also be settled by the 
arbitrators (o), but this should not be done until after the 
award (p). 

{g) Qould V. Staffordshire Potteries Water worhs Co, (1850), 6 Ry. & Can. Cas. 

548, nt p. 575. 

(A) Martin v. Leicester Waierworhs Co. (1858), 3 II. & N. 403 ; Fiizhardinge v. 

Gloucester and Berkeley Canal Co. (1872), L. R. 7 Q. B. 770 ; Foster v. Sheffield 
Corporation (1895), 72 L. T. 649, 0. A.; B. v. Westminster {High Bailiff), Ex 
parte London County Council, [1903] 2 K. B. 189. 

(i) Lands Clauses (Taxation of Costs) Act, 1896 (58 & 69 Viet, o, 11), s. 1, 
repealing and in effect re-enacting s. 1 of the Lands Clauses Consolidation Act, 

1809 (32 & 33 Viet. c. 18). Any taxing master of the Supreme Court may tax 
these costs (Covington v. Metropolitan District Bail. Co,, [1903] 1 K. B. 231). 

The fees for such taxation are fixed in pursuance of the enactments relating to 
the fees to be taken in the offices of the masters, and all those enactments, 
including tliose relating to the taking of fees by means of stamps, apply to the 
foes in respect of such taxation (Lands Clauses (Taxation of Costs) Act, 1895 
(58 & 69 Vict. c. 11), s. 1), As to costs of arbitration in respect of lands taAen 
for small holdings or allotments, see p. 109, post, and Small Holdings and 
Allotments Act, 1908 (8 Rdw. 7, c. 36), Sched. I. (6) ). 

(j) Fitzhardiugc v, Qloucester and Berkeley Canal Co., supra; Gray v. North 
Kastern Rail. Co. (1870), 1 Q. B. 1). 696; Metropolitan District Rail. Co. y. 

Sharpe (1880), 5 App. Cas. 444. 

(ft) Sandhach Charity Trustees v. North Staffordshire Rail. Co. (1877), 3 
Q. B. D. 1, 0. A. ; Owen v. Lmidon and North Western Rail. Co. (1867), L. B. 3 
Q. B. 64 ; Shrewsbury (Earl) v. Wirral Railways Committee, 2 Oh. 812, 

0. A. ; Re Cannings and Middlesex County Council, [1907] 1 £ B. 51, 0. A. As 
to scale of costs usually alloTved, see Malvern Urban District Council v. Malvern 
Link Gas Co, (1900), 83 L. T. 326, C. A.; Debenham v. King's College, Cambridge 
(1884), 1 Cab. & El. 428; Practice Notes on Taxation, No. 71; and Yearly 
Supremo Court Practice, 1909 ; and see note ie) on p. 93, post. 

(C) Owen y. London and North Western Rail. Co., supra; and see Shrewsbury 
(Earl) V. Wirral Railways Committee, supra, at pp. 817 — 819, C. A. 

(m) Re Frebble and Robinson, [1892] 2 Q. B. 602 ; Re Gilbert and Wright 
(1904), 68 J. P. 143. 

(n) Llandrindod Wells Water Co. y. HawJcesley and Others (1904), 68 JT. P. 

242 0. A. 

(o) Lands Clauses Consolidation Act, 1846 (8 ^9 Vict. c. 18), s. 34. This 
practice has fallen out of use since the power to have the costs taxed was 
introduced. 

(jp) Gould y. Staffordshire Potteries Waterworks Co. (1860), 6 Exch. 214, over- 
ruling London and North Western Rail. Co. y. Quick (1649), 6 Ry. A Can. 

Cas. 620. 
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COMPtTUSOBT FuRCHASB OP IAMD AND COMPENSATION. « 

I - 

The costa may be recovered by actioo (q); and sneb action is 
maintainable although the costs may not We been settled by^. 
the arbitrators or ascertained by taxation, and the judge at the 
hearing may order such taxation (r). The right to costs is 
independent of the . conveyance of the land, so that a hon&fide 
claiihant may recover them although he is unable to make a good 
title (s). The vendor of the land has no lien in respect of these 
costs, and they cannot be recovered in an action to enforce siich 
lien (t). 

Sect. 4. — Procedure by Jury. 

Sub-Sect. 1. — Choice of Tribunal. 

104. Questions of disputed compensation which under the 
special Act or the Lands Glauses Acts are required to be determined 
by the verdict of a jury (a) may be so determined (1) by a sheriff 
or other person lawfully acting in his place and a common jury (&), 
or (2) by such person and a special jury (c), or (3), in the case of public 
railways, in such manner as any issue joined in an ordinary action 
in the High Court may be tried and as a judge of such court may 
direct (d). The particular method to be adopted is at the option 
of either party (d). 

If the claimant desires a special jury, he must give notice of such 
desire to the promoters before they have issued their warrant to the 
sWiff (c) ; and in the case of public railways either party may at 
any time before the issue of such warrant apply to a judge of the 
High Court («) for an order directing the trial of the question in the 
]£gh Court (d). 

105. The trial before a special jury is attended in all respects 
with the like incidents and consequences as in the case of trial by 
common jury (/), and the verdict of the jury and judgment in the 
High Court as regards costs and every other matter incident to or 
consequent thereon have the same operation and effect as a verdict 
anid judgment of a sheriff and jury (g). 

SuB'Seot. 2.— /Mite of Warrant for Jury. 

106. Before the promoters issue their warrant for summoning 
a jury to settle such question of disputed compensation they must 


Cofline y. South Staffordthire Bail. Co. (1851), 7 Exch. 5; Martin v. 
fiWefltr Waterworke Co. (1858), 27 L. J. (ex.) 432 ; and cases cited in note (r), 
iitfra. Where an unqualified person is employed to act as solicitor in the 
natter, no costs are recoverable {Fowhr t. Monmouthehire Rail, and Canal 
Co. (1879), 4 a B. D. 335). 

, (r) MetropdUtam Bietrict Bail. Co. y. Sharpe (1880), 5 App. Cas. 425 : 
T. lF3*<)n (1863), 4 B. & S. 1. 

{») .CapfU y. Great Weetem Bail. Co. (1883), 11 Q. B. D. 345, 0. A. 
iQ Ferrer* (Earl) y. Staffordthire ana Uttoxeter Bail. Co. (1872), I* B. 13 Eq. 
524. 

(a) Ab to the questions so to be determined, see pp. 69, 76, ante. 
ih) Lands Olauses Consolidation Act, 1845 (8 &'8 viot. o. 18), s. 39. 

(c) /6i(jL, e. 54. 

(d) Begulation of Bailways Act, 1868 (31 & 32 Viet. o. 119), s. 41. 

(s) The ap^oation may be made to a master (B. S. 0., Qro. 54, r. 12). 

(/) Lands Olaneos Consolidation Act, 1845 (8 & 9 Viet o. 18), s. 55. 
Begulation of Bailways Act, 1868 (31 d; 32 Viet 0. 119), s. 43. 
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^ve not less than ten days’ notice to the othor party of their 
intention to cause such jury to be summoned, and in such notice 
tney must state what sum of money they are willing to give for the 
interest in the lands sought to be purchased by them from such 
party and for the damage to be sustained by him by the execution 
of the works (h). Such offer, if the matter go’es before a jury, can 
be accepted at any time before verdict (t). On the receipt of such 
notice it is still open to the claimant to require the amount of 
compensation to be settled by arbitration (k). 

107. In all cases when the compensation is required to be, 
determined by the verdict of a jury, other than those which are to be* 
determined by trial in the High Court, the promoters are required 
and may be compelled to issue their warrant to the sheriff or other 
proper officer requiring him to summon a jury for that purpose. 
The wairant should be under the common seal of the promoters 
if a corporation, or, if not, under their hands and seals or the hands 
and seals of any two of them(0, and should be consistent with 
the notice to treat (m). 

The term “sheriff” means the sheriff for the place where 
the lands are situated, and includes the under-sheriff or other 
legally competent deputy (n), but when the lands authorised to be 
taken are situated within the city and liberty of Westminster, then 
with respect to those lands the high bailiff oi the city and liberty of 
Westminster or his deputy is substituted for the sheriff as regards 
the reference to a jury (o). 

108. If the sheriff be interested in the matter in dispute, such 
interest being a direct pecuniary one (p), the application for a jury 
is to be made to some coroner of the county in which the lands 
in question, or some part thereof, are situate (q), and not to the 
under-sheriff (r). If the under-sheriff is so interested, the warrant 
issues to the sheriff, who may proceed himself or appoint a dis- 
interested deputy (s). If the sheriff and the coroners be so 

(h) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. IR), s. 38. As to the 
effect of Bucli offer on the costs, see p. 93, post. For form of notice, see Eucy- 
^lopsedia of Forms, Vol. Vlll., p. 59. 

(i) B, V. Westminster {Hiyh Bailiff)^ Ex parte London County Councilj [1903] 2 
K. B. 189. 

(fc) Fitzhardinge v. Gloucester and Berkeley Canal Co, (1872), L. R. 7 Q. B. 776, 
at pp. 782, 783 ; Lascelles v. SimTisea School Board (1899), 69 L, J. (q. b.) 24 ; 
ana see p. iid.ante. 

(Q Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, c, 18), s. 39 ; and as to 
procedure to compel them to do so, see p. 70, ante, 

(m) Ex parte Crawshaw Bailey (1852), Bail Ct. Cas. 66 ; and see Stone r. 
GorMMraiat Co, (1839), 1 Ry. « Can. Cas. 375 ; B, v.- Lancaster and Preston 
Bail, Co, (1845), 6 Q. B. 759. For Form of warrant^ see Encyclopsedia of Forms, 
Vol. VIII., p. 60. 

(n) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 3. 

ip) Lands Clauses Consolidation Act, 1869 (32 & 33 Viet. c. 18), a 3. 

(p) B, V. Manchester^ Sheffield and Lincolnshire Bail, Co, (1867)', L. .R* 2 Q. B. 
336. ^e verdict may be quashed, on the ground o^ such intertot on the part of 
the dieiiff {ibid,, and p. 92, poet) 

(9) Lands Clauses Consolidation Ac^ 1845 (8 & 9 Viet; c. 18), s. 39. 

M B. T. Manchester^ Sheffield and Lincolnshire Bait, Co,y supra, 

is) WorsUy v. BwBi Dwon Bail Co. (1851), 16.4). B. 539 ; Ex parte BaddeUy 
(1849), 5 By. & Can. Cas. 542. As to the procedure by deputy, see B, v. PeiMn 
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interested, the application may be made to some person \9ho 
has filled the office of sheriff or coroner in the county, and UThg^ 
is then living there, and who is not interested in the matter 
in dispute ; and, with respect to such persons, preference must be 
given to one who has most recently served either of the said offices, 
and every ex-sheriff, Coroner, or ex-coroner has power, if he thinks 
fit, to appoint a deputy or assessor (t). The parties having full 
knowledge of the facts may, however, agree to waive any objection 
to the sheriff or other person on the ground of such interest (u). 

In every case in which the warrant has been directed to any 
person other than the sheriff, the sheriff must, immediately on 
receiving notice of the delivery of the warrant, deliver over, on 
application for that purpose, to the person to whom the warrant 
has been directed or to any person appointed by him to receive 
the same, the jurors* book and special jurors’ list belonging to the 
county where the lands in question are situated (a). 

Sub-Sect. 3. — Summoning of Common Jury, 

109 . Upon receipt of the warrant to summon a jury tbo sheriff, 
in which term is included every coroner or other person lawfully 
acting in his place (a), must summon a jury of twenty-four 
indifferent persons, duly qualified to act as common jurymen in the 
High Court, to meet at a convenient time and place to be appointed 
by him for that purpose (6), such time not being less than fourteen 
nor more than twenty-one days after the receipt of such warrant, 
and such place not being more than eight miles distant from the 
lands in question, and he must forthwith give notice to the 
promoters of the time and place so appointed by him for the 
inquiry (c). 

The promoters must then give not less than ten days’ notice in 
writing of such time and place to the other party (d). If the party 
claiming compensation does not appear at the time appointed for 
the inquiry, such inquiry may not be further proceeded with (c). 

110 . If such party appears, then out of >the jurors appearing upon 
such summons a jury of twelve persons is required to be drawn by 

(1846), 7 Q. B, 166 ; Strmd v. WaU$ (1846), 3 Dow. & L. 799. Where there were 
two sheriffs, and one was interested, the early practice was to send the application 
to the other (Xetsom v. Bkkley (1816), 5 M. & S. 144). 

(0 Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 39. 

(a) Ex parte Baddehy (1849), 5 By. & Can. Cas. 642 ; and see p. 92, post, 

(а) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 40. 

(б) Persons summoned os jurymen, whether common or special, and railing 
appear, or refusing to take the oath, or neglecting tlieir efuty in the absence of 
reasonable excuse to the satisfaction of the sheriff, are liable to a penalty not 
exceeding £l0, which is to be applied towards the costs of the in(|uiry, and dre 
also liable to the same penalties ixnd regulations as juries in the lligb Court 

s. 44). Jurymen are only liable to serve on a compensation jury once a 
year (t&id., s. 67) ; and see title Juries. 

(e) 15^,8. 41. 

(d) J6ui., s. 46. As to Whether such notice may be waived, see Lang v. 
Glasgow Cemt Etme Commissioners (1871), 9 Maeph. (Ct. of Sess.) 768. For torm 
of notice, sec Encyclopssdia of Forms, Vol. VIII,, p. 63. 

(«) Lands Claus^ Consolidation Act^ 1846 (8 & 9 Viet c. 18), s. 47. As to how 
the compensation is to be ascertained in such a case, see tWA, s. 68, and p. 96, 
post. 
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the sheriff, or other person lawfully acting in his place (/), in such 
fanner as juries for trials of issues joined in the High Court are 
by law required to be drawn ; and if a sufficient number of jurymen 
do not appear in obedience to such summons, the sheriff or other 
such person must return other indifferent men, duly qualified to act 
as jurymen in the High Court, of the bystanders or others that can 
speedily be procured to make up the jury to the number of twelve ; 
and all parties concerned may have their lawful challenges against 
any of the jurymen, but no such party may challenge the array (g). 
If no challenge is made, objection cannot be taken to the verdict on 
the ground of want of qualification on the part of any juryman (Ji): 

Sub-Sbot. 4. — Summonwg of Sjpicial Jufy» 

111 . When a special jury is desired by the promoters, or by the 
other party, and such party has given notice thereof to the 
promoters before they have issued their warrant to the sheriff, 
then the promoters must by their warrant require the sheriff to 
nominate a special jury for the trial of the question. The sheriff 
or other person acting on his behalf (i) must as soon as convenient 
after receipt of the warrant summon both the parties to appear 
before him by themselves or their attorneys, at some convenient 
time and place appointed by him, for the purpose of nominating a 
special jury, such time not being less than five nor more than eight 
days from the service of such summons. At the time and place so 
appointed the sheriff must proceed to nominate and strike a special 
jury in the manner in which such juries are required by the laws 
for the time being in force to be nominated or struck by the proper 
officers of the Supreme Court, and he must appoint a day not later 
than the eighth day after striking such jury for the parties or their 
agents to appear before him to reduce the number of such jury, and 
must give four days* notice thereof to the parties; and on the day so 
appointed the sheriff must proceed to reduce the said special jury 
to the number of twenty in the manner used and accustomed by 
the proper officers of the Supreme Court (j), 

112. The special jury consists of the first twelve of the said 
twenty who appear on their names being called over, subject to 
being challenged by the parties. If a full jury does not appear or 
does not remain after such challenges, then the inquiry may be 
made by those who do appear if no objection is taken (A:), but upon 


(/) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 40. 
ig) IHd., 8 . 42. 

(A) Re QheUea ff^aterworks Co., Ex •parte Phillipe (1856), 10 Exch. 731 ; Cooling 
V. Great Norihem Bail, Co. (1850), 15 Q. B. 486. As to juries and challenges 
generally, see title Jdbibs. 

As to the persona to act when the sheriff is interested, see Lands Clauses 
Consolidation Act^ 1845 (8 A 9 Viet. c. 18), ss. 39, 40, and p. 87, ante, 

(/) Ibid,t 8. 54. Irregularities of nroceaure in summoning a jury will not be a 
ground for setting aside a verdict (Re Sheriff of $ioucestershire, Ex parte Greed 
Western Rail, Co. (1861), 18 L, T. 92 ; Re Chelsea Waterworks, Ex parU Phillips 
(1855), 24 L. J. (ex.) 79). As to the general practice in summoning etc. juries, 
see title Juries. For form of notice of nomination, see Encyclopaedia of FormS| 
Vol, Vril., p. 62. 

(k) Compare Ex parte Great Western Bail, Co. (1851), 16 L. T. 92. 
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the application of either party the sheriff must add to the list of 
such jury the names of any other disinterested persons qualified tq. 
act as special or common jurymen who shall not previously have 
been struck off that list, and who may be attending the court, or 
can speedily be found, so as to complete such jury, such persons 
idso being subject, to challenge. The sheriff must then proceed to 
trial and adjudication of the matters in question in the like manner 
and with like incidents and consequences as in the ease of a 
common jury (Q. _ . • ^ . 

Any other inquiry than that for the trial of which such special 
jury may have been so struck and reduced may be tried by such 
jury if the parties consent (m). 

Sub-Sect. 6. — Procedure at Inquiry* 

113. The sheriff or other person lawfully acting in his place 
must preside at the inquiry (n), and at the commencement of the 
proceedings must swear the jury to truly and faithfully inquire of 
and assess the compensation and damage (o). 

At the inquiry the party claiming compensation is to be deemed 
the plaintiff and to have all the rights and privileges to which a 
plaintiff is entitled in the trial of actions at law (p). 

If either party so requests in writing, the sheriff is required to 
order the jury or any six or more of them to view the place or 
matter in controversy in like manner as views may be had -in the 
trial of actions in the High Court (q). 

The sheriff is required to summon before him any person 
considered necessary to be examined as a witness touching the 
matters in question, if requested to do so in writing by either 
party (p), and he must administer oaths to all persons called upon 
to give evidence (o). If any person duly summoned to give 
evidence upon any such inquiry, and to whom a tender of his 
reasonable expenses has been made, fails to appear at the time and 
place specified in the summons without sufficient cause, or if any 
person, whether summoned or not, who shall appear as a witness 
refuses to be examined on oath touching the subject-matter in 
question, every person so offending is liable to forfeit to the party 
aggrieved a sum not exceeding £10 (r). 

If the sheriff or other person lawfully acting in his place makes 
default in summoning or impanelling the jury, in giving notice 
of the time and place of the inquiry, or in presiding at it, or in 
Bummoping witnesses, or in ordering a view, be is liable to' forfeit a 
penalty of £60 for every such offence, such penalty to be recoverable 
by the promoters by action in the High Court, and to be applied in 
satisfaction of the costa of the inquiry so far as the same, will 


(h Liinds Clauw. Coiuolidation Act, 1846 (8 & 9 Viet c. 18), b. 66. 
fm) Ibid ., 8. 68. 

(») Ibid ., 8. 43. 

(o) Ibid ., 8. 48. A witneaBSay afSnn instead of taJunv an oath. Oaths Act. 1888 
(61 & 62 Viet. 8.46). 

(p) Ibid ., 8. 43. 

W) fWd And as to such views, see B. S. C., Old. 60, rr. 3, 6. 

Ibid., a. 46. These forfeitiiUMl^ lecoveiable summarily ha^re two {nstiees 
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extend (#). A mandamus will also be granted ordering the sheriff Sect. 4. 
^or such other person to summon a jury and go on with the Procedme 
proceedings if he refuses or neglects to do so (t). by Jozy. 

114. When the inquiry relates to the value of lands to be Fonnof , 
purchased and also to compensation for injury done or to be done 
to the lands held therewith, the jury, if required (a), must deliver 
their verdict separately for the sum of money to be paid for the 
purcha |0 of the lands required for the works or of any interest 
therein Delonging to the party with whom the question of disputed 
compensation has arisen or which he is enabled to sell and convey, 
and for the sum of money to be paid by way of compensation for 
the damage, if any, to be sustained by the owner of the lands by ^ . 
reason of the severing of the lands taken from the other lands of 
such owner or otherwise injuriously affecting such lands by the 
exercise of the special and incorporated Acts (b). 

Sub-Seot. 6 . — Entering y enforcing ^ and vacating JudgmmU 

116. The sheriff, or other person acting in his place, before whom The jadg- 
the inquiry is held, must give judgment for the purchase-money or 
compensation assessed by the jury (c). Such judgment, however, 
cannot be enforced as a judgment of a court, but is enforcJed by 
action ((f), in which action the claimant’s title to the land or hfs 
right to compensation can be called in question {e). Excess of 
jurisdiction, unless evident on the face of the verdict or judgment, 
and other irregularities of procedure, cannot be raised as defences 
to such actions (/). 


Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 44. 

(t) Galloway v. London Corporation (1866), 12 Jur. (n. b.) 182; Walker ▼. 
London and Blackwall Bail. Go, (1842), 3 Q. B. 744. 

(a) If the jury arc not required by the parties to deliver the verdict separately, 
a verdict of a lump sum will not be set aside. See Re London and dremwich 
Rail. Co, (1835), 2 Ad. & El. 678 ; Corrigal v. London and Blackwall Rail, Co, (1843), 
6 Man. & G. 219 ; Re North London Rail. Co.^ Ex parte Hayne (1865), 12 L. T. 
200 ; Re Bradshavfs Arbitration (1848), 12 Q. B. 562. 

(5) Lands Clauses Consolidation Act, 1845 (8& 9 Viet. c. 18), s. 49, with which 
compare s. 63. As to the subject-matter of and right to compensation, see 
pp. 31, 35, ante. Juries may award more than the amount claimed, on particular 
items at least, if the total sum found does not exceed the total sum claimed, and 
probably they may find a larger sum than that claimed {Robertson v. City and South 
London Rail Co. (1904), 68 J. P. 280). 

S Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 50. If the offer 
e promoters is accepted during the inquiry and before verdict, the verdict and 
judgment should be for the' amount of the offer {R. v. Westminster {High Bailiff)^ 
Ex parte London County Couneil, [1903] 2 K. B. 189). 

(a) Re North London Rail Co., Exparte Cooper (1865), 34 L. J, (ch.) 373 ; East 
and West India Docks and Birmingham Junction Bail. Co. v, Qattke (1851), 
3 Mac. & 0.166. ^ 
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116. If there has been excess of jurisdiction, the proper coarse 
is to have the verdict and judgment removed into the High Courts 
to be quashed or vacated (fi). It cannot be so removed and 
quashed for any other reason (A), such as loose direction by the 
sheriflF, improper rejection of evidence, perverseness of finding (i), 
or irregularity in strilting the jury (fc). Excess of jurisdiction may 
arise from the sheriff not being qualified owing to his having an 
interest in the matter (1), or from compensation being awarded in 
respect of a matter not a subject of compensation (m). In the 
latter case, if the verdict can be severed so as to distinguish the sum 
improperly found from the remainder, the verdict may be corrected ; 
otherwise it must be set aside (n). Application for a certiorari 
should be made at an early date, and generally it will not be 
granted after the time allowed for setting aside an award (o). If a 
verdict is quashed, the sheriff must proceed under the old warrant 
and summon a fresh jury (p). It is not open to either party at that 
stage, should the land be required for a public railway, to have the 
matter decided by a judge and jury of the High Court (g). 

117. The verdict and judgment must be signed by the sheriff or 
other person acting in his place (r), and after signature it is required 
for safe custody and facility of proof (s) to be kept by the clerk of 
the peace among the records of the general or quarter sessions of 
the county in which the lands or any part thereof are situated in 
respect of which such money or compensation has been awarded ; 
and such verdicts and judgments are deemed records, and they or 
true copies thereof are good evidence in all courts and elsewhere ; 
and all persons may inspect the said verdicts and judgments and 
have copies thereof or extracts therefrom on paying for each 
inspection thereof one shilling, and for every hundred words 

(g) Gowp^-Essex v. Acton Local Board (1889), 14 App. Cas. 163; Re Penny 
and SouOi, Eastern Rail, Co, (1857), 7 E. & 11. 660 and coses cited in. note (/ ) on 
p, 91, ante, 

(h) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet c. 18), s. 145 ; Cowper- 
Essex V. Acton Local Boards svpra^ at pp. 160, 168. 

(i) R. V. Eastern Counties Rail, Co, (1843), 3 & Can. Cas. 466 ; R, v. London 

and North Western Rail, Co. (1854), 3 E. & B. 443 ; Streatham and General 
Estates Co. v. Commissioners for Works (1888), 62 J. P. 615, 

(k) Re Sheriff of Gloucestershire^ Ex jfarte Great Western Rail, Co. (1861), 18 
L. T. 92. 

(i) R. V. London and North Western Rail. Co. (1863), 12 W. R. 208; R. v. 
Manchester, Sheffield and Lincolnshire Rail, Co, (1867), L. R, 2 Q. B. 336. 

(m) B, V. South Wales Rail. Go. (1849), 13 Q. B. 988 ; R. v. London and North 
Western Rail. Co. (1854), 3 E, & B. 443 ; Caledonian Ry. Co, v. Ogilvie (1866), 2 
Macq. 229, H. L. ; Re Penny and South Eastern Rail. Co., supra y R, v. Scard 
(1894), 10 T. L. R. 646. 

(n) Cededonian Rail. Go. v. Ogilvie, supra; and see R. v. Scard, eupra. 

(o) R. V. South Holland Dravmge Committee (1838), 8 Ad. & El. 429 ; R. v. 
Shewaird (I860), 5 Q. B. D. 179 ; on appeal 9 Q. B. D. 741, C. A. ; and see title 
Arbitratiok, Vol. I., p. 476. 

p) Horroeke v. Metropolitim Rail Co. (1866), 19 C. B. (n. s.) 139. 

' Tanner v. Sutindon Rom. Co. (1881), 45 L. T. 209. 

For form of verdict and jud^ent, see Encyclopasdia of Forms, Vol. VIII., 

p. 64. 

{$) Recording the Judjment does not appear to be necessary to its validity (see 
Chahot V. Morpeth {Lora^ (1850), Ift Q. B. 458), or to its proof (see Mmnvng v. 
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copied or extracted therefrom sixpence, which copies or extracts the *• 

«1erk of the peace is required to make out and to sign and certify Procedure 
as true copies (t). by Juty. 

Sub-Seot. 7. — Coitt of Inquirif, 

• 

118. When the verdict of the jury is given for a greater sum than when 
that offered by the promoters in their notice to the other party of ptomotm to 
tlieir intention to cause a jury to be summoned (a), then all the 

costs of the inquiry are borne by the promoters (a) ; but if the 
verdict is for the same or a less sum than the sum offered in such 
notice, or if the owner of the land fails to appear at the time and 
place appointed for the inquiry after receiving due notice thereof, 
then one half of the cost of summoning, impanelling, and returning 
the jury and of taking the inquiry and recording the verdict and 
judgment thereon, if such verdict is taken, is to bo defrayed by the 
owner of the lands, and the other half by the promoters, and each 
party bears his own costs incident to the inquiry other than 
those (b). 

Sub-Sect. 8. — Taxation and Recovery of Coete. 

119. The costa of the inquiry in the case of difference, and on Taxation of 
the application made by petition in a summary way of either party, 

are required to be settled by a master of the Supreme Court (c), who 
may be ordered by mandamus to settle them if he refuses (d) ; but his 
taxation, if he does not exceed his jurisdiction, is not open to review 
by the Supreme Court (e). Such costs include all reasonable costs, 
charges, and expenses incurred in summoning, impanelling, and 
returning the jury, taking the inquiry, the attendance of witnesses, 

S Lands Clauses Consolidation Act, 1845 (8^9 Viet. c. 18), s. 50. 

) Pearson v. Great Northern Rail, Co, (1869), L. B. 7 Q. B. 785, n. The 
promoters may withdraw their notice and serve another notice with a dilTerent 
oirer, but if they do not withdraw the notice, a subsequent offer by them of a 
larger sum than that for which the verdict is given will not affect the incidence of 
the costs {Re Westfield and Metropolitan Rail. Cos,, R, v. Smith (188.3), 12 Q. B. D. 

481, at p. 487 ; and see Fitzhardinge v. Oloucester and Berkeley Canal Co, (1872), 

L. R. 7 Q. B. 782) ; nor will a previous offer not in the notice {Re Church arid 
Londm School Boards JB. v. Manley-Smiih (1892), 67 L. T. 697). As to costa of 
inquiries after the land has been entered upon or injuriously affected, see p. 105, 
post, 

(a) These do not include costs of preliminary negotiations (see R, y, York Justices 
(1634), 1 Ad. & El. 828 ; R. v. Warwickshire {Sh^ff"^ (1841), 2 By. & Can. Cas. 

661), but they include tlie costs of an abortive inquiry which has been quashed, 
and in consequence of which a second inquiry is necessary (R, v. North London 
Rail. Co, (1881), 51 L. J. (q. b.) 241. Compare Walker v. London and Blackwall 
Rail, Co, (1843), 7 Jur. 1154). 

(5) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet c. 18), s. 61 ; and 
compare s. 34, p. 84, ante, as to costs of arbitrations^ 

(et Ibid,, 8. 62 ; Covington v. Metropolitan District Rail, Co,, [1903] 1 K. B. 231. 

(a) B. V. Manley^Smith (1881), 30 W, R. 272 ; Be Church and London School 
Board, B, v. Manley-Smith (1892), 67 L. T. 197. 

(f) Owen V. London and North Western Bail. Co, (A67), L. B. 3 Q. B. 54 ; Bom 
V. rork, Newcastle, and Berwick Bail, Co, (1849), 18 L. J* (O* b.) 199 ; Tennant v. 

Belfast Corporation (1847), 11 I. L. B. 290 ; Sandbach Charity Trustees y. North 
St^ordshire Bail. Co. (1877), 3 Q. B. D. 1, C. A. Compare Mstropolitan Rail, 

Co. V. TWnXam (1863), 32 L. J. (M. a) 249 f Be Sheffield Waterworks Act 1864 
(1865), L. R 1 Exch. 54; and see, as to costs of arbitrations, p. 83, ante, 

H.L.— VI. 
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the employment of counsel and solicitors, recording the verdict and 
judgment, and otherwise incident to the inquiry (/) ; but when thc^ 
verdict is for the same or a less sum than that offered, the master 
will only be required to settle such costs as are to be borne equally 
by the parties {g). 

120. When costs are payable by the promoters, the party 
entitled should make a final demand for payment, and if within 
seven days after demand such costs are not paid to him, they may 
be recovered by distress, and any justice having jurisdiction in the 
place where the matter arises is required on application to issue 
his warrant for that purpose, and cannot question the amount 
settled by the master (/i). 

When the costs are payable by the owner, they may be deducted 
and retained by the promoters out of the purchase-money 
or compensation to be paid, and the payment or deposit of the 
remainder, if any, is to be deemed payment and satisfaction of the 
whole. If they exceed the amount of the purchase-money or com- 
pensation, the excess may be recovered on a justice’s distress 
warrant, obtainable as in the case of the owner’s costs (h). 

Sect. 5. — Inquiry in the High Court. 

121. Where land is purchased or taken for the purposes of a 
public railway, either party may, at any time before the issuing of 
a warrant to the sheriff (i), apply to a master or judge of the 
High Court (ft), who is required, if he thinks fit, to make an order 
for trial of the question in the High Court, upon such terms and 
in such manner as he deems proper (1). The obtaining of such an 
order by the company and the giving of notice thereof to the other 
party is a satisfaction of the company’s duty in respect of the issue 

(/) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 62. A scale 
of the sheriffs fees for these incpiiries was prescribed by an order of 2ud August, 
1900, made under the Sheriffs Act, 1887 (50 & 51 Viet. c. 55). 

((/) Bray v. South Eastern Bail. Go. (1849), 7 Dow. & L. 307. If the 
claimant accepts the offer before verdict, the verdict and judgment should be 
entered for the amount of the offer, and the promoters will be entitled to half the 
costs of the jury and sheriff (JR. v. Westminster {High Bailiff), Ex parte Lwidon 
County Gounmj [1903] 2 K. B. 189, at pp. 194, 196). 

{h) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 53. Until 
this procedure has been tried and failed a mandamus will not issue to compel 
payment by the promoters {B. v. London and Blackwall Rail. Go. (1845), 4 
Ry. & Can. Cas. 119). The costs may possibly also be recovered by action. Com- 
pare South East^ Rail. Co. v. Richardson (1862), 21 L. J. (o, P.) 122, Ex. Ch. ; 
Melroj^litan District Rail. Co. v. Sharpe (1880), 6 App. Cos. 425, 

(i) If the verdict of a sheriff and jury has been set aside, it is then too late to 
apply fora trial by a judge and jury (Tanner v. Swindon Rail. Co. (1881), 46 
L. T. 200). 

(ft) A master has power to make the order by R. S. C., Ord. 64, t. 12. An 
^peal lies from him to a judge (Re Donisthorpe and Manchester, Sheffidd and 
Lin/colnshire Rail, Co., [1897] 1 Q. B. 671, C. A.), and from a judge to a divisional 
court (Longy. Great Northern and City J^il, Co., [1902] 1 K. B. 813, 0. jL). If 
the application is made to a master before the promoters issue the warrant to 
the sheriff, the judge or court may, sub^uently to such issue, make the 
order, although the master has refused it (Re Donisthorpe and Manchester, Sheffield 
and Lincolnshire Rail. Co., supra). In practice the application should be mode 
to a master by originating summons in chambers. 

(Q Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 41. 
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of a warrant (m). The question in dispute is to be stated in an 
Issae, to be settled in case of difference by the master or judge (n) 
or as he shall direct, and may be entered for trial and tried in 
the same manner as an issue in an ordinary action at such place 
as the master or judge directs (o). 

The proceedings are under the control and jurisdiction of 
the court as in ordinary actions, but the jury, in cases where the 
issue relates to the value of land purchased and compensation for 
injury to lands held therewith, may be required to deliver their 
verdict separately, as in the case of other juries (o). The verdick 
and judgment as regards costs and every other matter incident or 
consequent thereon have the same operation and are entitled to the 
same effect as a verdict and judgment by a sheriff and jury (p). 
Thus, a new trial cannot be granted if there is no excess of juris- 
diction (q) ; likewise the verdict and judgment merely settle the 
amount, and are enforced not as a judgment of the Higli Court, but 
by action, as in other cases (r), 

Sbot. 6. — Procedure where Parties absent^ unknown, or not appearing, 

122. When lands which are required to be purchased or taken 
belong (1) to a person who, by reason of absence from the United 
Kingdom, is prevented from treating, or (2) to a person who cannot, 
after diligent inquiry, be found, or (8) to a person who does not 
appear at the time appointed for the inquiry before a jury after 
due notice (s), then the compensation is to be determined by the 
valuation of an able practical surveyor, to be nominated by two 
justices for that purpose (t)* 

The nomination is made upon the application of the promoters 
to two justices for the district in which the lands or part 
thereof are situated, and after proof to their satisfaction that 
one or other of the above cases has arisen, and it should be 
by writing under their hands (u). The surveyor so nominated 
must determine the compensation accordingly, and he is required 
to annex to bis valuation a declaration of the correctness 
thereof (u). Before entering on such valuation he must also, in 
the presence of the said two justices or one of them, make and 
subscribe a declaration at the foot of the nomination that he 


(m) Regulation of Railways AcL 1868 (31 & 32 Viet. c. 119), s. 42. 

(n) Under the original R. S. 0., Ord. 54, r. 12(d), the issue could not be 
settled by a master {Re Doniethorpe and Manchester, Sheffield and Lincolnshire 
Rail. Co., [1897] 1 Q. B. 671, 0. A.); but r. 12(d) was annulled by the R. S. C., 
June, 1908, and the master now has jurisdiction. 

(o) Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 41 ; and see 
p. 91, ante. 

(p) Ibid., B. 43. 

(g) Birmingham and District Land Co, v. London and North IVestem Rail. Go, 
(1889), 22 Q. B. D. 436. 

M He East London RaiL Co., Olivette Cla/im (1890); 24 Q. B. D. 507, 0. A. 

(«) As to persons not appearing, see Lands Clauses Consolidation Act, 1845 
(8 & 9 Viet. c. 18), a 47, and p. 93, anJte. 

S Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18); b. 68. 

) Ibid,, s.'59. As to the matters to which he must bare lygard in making his 
valuation, see s. 63, and p. 35, ante. For forms of application and nomination, 
see Encyclopaedia of Forms, Vol, VIII., pp. 65, 66. , 
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will honestly make the valuation (a). The nomination with the 
declaration at the foot thereof, and the valuation with declaratioif 
of correctness, must be preserved together by the promoters, who 
must at all times produce them on demand to the owner of the 
lands comprised in the valuation and to all other parties interested 
tWein (b). All the costs of and incident to the valuation are 
borne by the promoters (c). 

123. The compensation or purchase-money is in these cases 
to be paid into the Bank of England, in the name and with the 
brivit^ of the Paymaster-General, to the credit of the parties, and 
IS subject to the control and disposition of the High Court (d). 

124. When the compensation has been so ascertained and 
deposited in the Bank, then, if the owner or party entitled to convey 
the lands or some interest therein who could not be found^ or who 
was absent from the United Kingdom, is dissatisfied with such 
valuation, he may by notice in writing to the promoters require the 
question of compensation to be submitted to arbitration, and there- 
upon it must be submitted to arbitration, as in other cases of 
disputed compensation (c). This notice must be given before he 
applies to the court for payment or investment of the deposited 
moneys (e). 

The question so to be submitted is as to whether the sum 
deposited by the promoters was sufficient or whether any, and 
what, further sum ought to bo paid or deposited by them (/^. If 
the arbitrators award that a further sum ought te be paid or 
deposited, then the promoters must pay or deposit, as the case 
may require, such farther sum within fourteen days after the 
making of the award, or in default the same may be enforced by 
attachment or recovered with costs by action in the High Court (p). 

If the arbitrators determine that the sum so deposited was 
suffioient, the costs of and incident to the arbitration are in the 
discretion of the arbitrators; but if the arbitrators determine 
that a farther sum ought to be paid or deposited by the promoters, 
all the costs of and incident to the inquiry are to be borne by the 
promoters {h). 


(a) The declaration ia as follows : — 

" I, A B., do solemnly and sineei^ declare that I will faithfully, impartially, 
and honestly, according to the best of my skill and ability, execute the duty of 
making the valuation hereby referred to me. — A. B. 

“ Made and subscribed in the presence of .” 

The corrupt making of this declaration or the acting contrary thereto after 
having made it is a miraemeanour (Lands Clauses Consohdation Act, 1846 (8 A 9 
Viet c. 18), A 60). 

"'i Ibid., A 61. 

Ibid^ A 62. 

Ibid., s. 76 : and see p. 108, poit. 

Ibid,, A 64. For fomv>f such notice, see Encyclopssdia of Forms, Vol. VIII., 

(7jiNd.,A66. 

'tt) Ibid., A 66. 

a) Ibid., A 67 ; and as to taxation and recovery of such oasts, see p, 86, 
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Part VIIl. — Entry on Lands by Promoters. 

Sect. 1. — Conditions necessary to Entry. 

125. The promoters of an undertaking may not enter upon the 
lands urhich they are by the special and incorporated Acts 
empowered to take, and which are required to be purchased and 
permanently used (i) for the purposes of these Acts, except with the 
consent of the owners and occupiers {k), or until they shall either 
have jpaid to every party having an interest in such lands,* or 
deposited in the Bank in the manner provided in the special and 
incorporated Acts (Q, the purchase-money or compensation agreed or 
awarded to be paid to such parties respectively for their respective 
interests therein (7?i)> This prohibition as to entry is, however, 
subject to two provisoes (n). 

One proviso is that for the purpose merely of surveying and 
taking levels of such lands, and of probing or boring to ascertain 
the nature of the soil, and of setting out the line of the works, 
it shall be lawful for the promoters of the undertaking, after 
giving not less than three nor more than fourteen days’ notice to 
the owners or occupiers thereof, to enter upon such lands without 
previous consent, making compensation for any damage thereby 
occasioned to the owners or occupiers thereof (o). 

The other proviso is that the promoters may enter and use 
the land without having first paid or deposited the purchase-money 
or compensation upon making certain deposits in Uie Bank of 
England by way of security and giving bonds (p). 

126. If the promoters enter without complying with any of these 
conditions, they may be sued in trespass for damages {q\ or for 
ejectment (r), and an injunction maybe granted to restrain them 
from remaining in possession or using the land until they have 
complied with the necessary conditions (s). Such proceedings will 


(t) Under certain Acts land may be required for temporary purposes, e,g., Eail- 
waya Clauses Consolidation Act, 1845 (8 & 0 Viet. c. 20), ss. 30--44. 

ije) For a temporary puipose the consent of the occupier may be sufficient 
(^ndish, V. Liverpool Corporedion (1852), 1 Drew. 1). 

(Q See p. 100, post. 

im) Lands Clauses Consolidation Act, 1845 (8 A 9 Viet. c. 18), s. 84. 
cn) Ibid., and s. 85. 

W JMd., 8. 84. The court will not grant an injunction to restrain entry for 
these purposes, although no notice has l^cu given, if the promoters undertake not 
to proceed except upon giving the proper notices (Fooke v. Wilts, Somerset, and 
Weymofuih Rail. Go. (1846), 4 lly. A Can. Cas. 210). 

(p) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet o. 18), s. 85 ; and see 


p. 99, post. 

(o) Ramsden v. Manchester South Junction and Altrincham Rail. Co. (1848), 1 
Exch. 723. 

(r) Stretton v. Great Western Rail Co. (1870), 5 Cb. App. 761 ; Salisbury 
(Marquis) w. Great Northern Rail. Co. (1858), 6 C. B. (n. b.) 174 ; and see also 
Martin v. London, Chatham, and Dover Rail. Co. (1866), l.Ch. App. 601. 

(s) Ramken v. East and West India Docks (1840), 12 Beav. 298 ; Perks v. 
Wyctmhe Rail. Co. (1862), 10 W. B. 788 ; Cardwell v. Midland Rail. Co. (1904), 
21 T. L. It 22, C. A. ; and see Goodeon v. RicJiardson (1874), 9 Ch. App. 
221 ; Marriott v. East Qrinstead Gas and Watsr Co. (1908), l^mes, Nov. 11; 
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not lie, however, at the instance of a person who has consented to 
the ent^, but who subsequently desires to withdraw his consent (t), ' 
and this consent may be presumed from the conduct of such 
person (a), but otherwise they will lie at the instance of any person 
having a legal or equitable interest in the land (6), unless his 
interest has by a bond fde mistake been omitted to have been 
purchased, in which case the promoters may remain in possession 
for a certain time to enable them to purchase the interest (c). 

Further, if the promoters or their contractors wilfully enter 
and take possession except upon the above conditions, the pro- 
moters will forfeit to the party in possession of the lands entered 
upon the sum of £10 over and above the amount of any 
damage done to such lands by reason of such entry and taking 
possession, the penalty and damage respectively to be recovered 
before a court of summary jurisdiction (d). If the promoters or 
their contractors after conviction in such penalty continue in unlaw- 
ful possession of any such lands, the promoters are liable to 
forfeit the sum of £25 for every day they or their contractors 
shall so remain in possession, such penalty to be recoverable by the 
party in possession of such lands, with costs, by action in any of 
the superior courts {e). 

At the trial of any such action the decision of the court of 
summary jurisdiction is not to be held conclusive as to the right 
of entry by the promoters (/). The entry will not be deemed 
wilful, and ' the penalties will not be recoverable, if the entry has 
been made under a mistaken idea that the conditions had been 
complied with (g\ or if the promoters have bond fide and without 
collusion paid the compensation agreed or awarded to be paid in 
respect of the said lands to any person whom they may have 
reasonably^ believed to be entitled thereto, or have deposited the 
same in the Bank of England for the benefit of the parties 
interested in the lands, or made the deposit by way of security in 
respect thereof, although such person may not have been legally 
entitled thereto Qi). 


Deere v. G'imt (1836), 1 & Cr. 616 ; Lirtd v. Isle of Wi^vt Ferry Co, (1862), 1 

New Eep. 13 ; Wood v. Charing Cross Bail. Co. (1863), 33 Beav. 290 ; Armstrong 
V. Waterford and Limerick Bail. Co. (1846), 10 I. Eq. K. 60. 

(p Doe d. Hudson v. Leeds and Bradford Bail. Co. (1851), 16 Q. B. 796 ; Knapp 
y. London, Chaiham, and Dover Bail. Co. (1863), 11 W. R. SQO ; and see Langford 
V. Brighton, Lewes, and Hastings Bail. Co. ^1845), 4 Ry. & Can. Cjw. 69. 

(a) Qreenhalgh y. Mandvester and Birmxngham Bail. Co. (1838), 3 My. & Or. 
784; and see &iUsbury {Marquis) v. Great Northern Bail. Co. (1868), 6 0. B. (n. b.) 
174. 


(6) Martin v. London, Chatham, and Dover Bail. Co. (1866), 1 Ch. App. 601 
Rogers v. Hull Dock Co. (1864), 34 L. J. (CH.) 165 ; Birmingham and District Land 
Co. V. London and North Western Bail. Co. (1888), 40 Oh. D. 268. 

(c) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet c. 18), ss. 124 — 126 ; 
ond see p. 151, post. As to entry in order to secure the public safety, see Tower 
V. Eastern Counties Bail. Co. (]£43), 3 Ry. & Can. Gas. 374. 

{d] Ibid., 8. 89 ; and as to recovering these penalties, s^e ss. 136, 138, 140, 141, 145. 
te) Bnd. 

If) Ibid., a 90. 

(g) Steele v. Midland Bait. Co. (1869), 21 L. T. 387 ; Hutchinson v. Mail* 
ehester.Bury, and Bossendale Bail. Co, (1846), 15 M. & W. 314. 
ijs) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 89. As to 
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127. The destraotion of an easement is not an entry (t^, but if the 
promoters are authorised by the special Act to enter upon laM for CondiUonB 
the purpose of acquiring an interest therein, such as the appropria* necessary 
tion and use of the subsoil in order to make a tunnel, they can only to Entry. 

make such entry on the above-stated conditions (k). Some special g 

Acts authorise the entry on land in order td acquire certain rights 

and to do certain urork, as, for example, to lay pipes (f), in which 
cases the promoters can enter without complying with the above 
conditions (m). 

Sect. 2. — Entry before Purcheue or Payment. * 

StTB-SEOT. l,-—Depo»it and Bond. 

128. When the promoters are desirous of entering upon and Deposit of 
using any of the authorised lands which they require to purchase 

and permanently take, before an agreement has been come to, or 
an award mado, or verdict given for the purchase-money or 
compensation to be paid by them in respect of such lands, they 
may do so, without having first paid or deposited the purchase- 
money or compensation, on the terms of depositing security and 
giving a bond. They must deposit in the Bank of England by way 
of security either the amount of purchase-money or compensation 
claimed by any party who does not consent to such entry, or such • 
a sum as shall be determined by a surveyor to be the value of such 
lands, or of the interest therein which such party is entitled to or 
enabled to sell and convey (w). * 

If the promoters give notice to treat for part only of a house, 
building, or factory, and they are required by the owner to take 
the whole, they can only enter after depositing the value of the 
whole (o). When one notice to treat has been served in respect of 
several parcels of land the promoters before entering on some only 
of the parcels must deposit the estimated value of all (p). 

129. When the undertaking is other than a railway, the surveyor Appointment 
is to be appointed by two justices in the manner provided in the 


granting an injunction in such cases, see Wood ▼. Oharing Orou Bail. Oo. (1863), 
33 Beav. 290 ; Garrett v. Bamtead and Ejuom Lovmt BaU, Co. (1864), 13 W. R. 
878 ; Munro v. Wwenhoe and BrightUngsea Bail. Co. (1865), 13 W. R. 880, C. A. 

(t) Clark T. London School Board (1874), 9 Ch. App. 120; Buth v. Trowbridge 
Waterworke Go. (1875), L. R. 19 Eq. 291 ; and see p. 65, ante. 

(Jb) 3Ul V. Midland Bail. Go. (1882), 21 Oh. D. 143 ; Farmer y. Waterloo and 
City Bail. Co., [1895] 1 Ch. 527 ; Great Wedem Bail. Co. y. Swindon and Chelten- 
ham Bad. Co. (1884), 9 App. Cas. 787. As to the meaning of the expression 
"appropriate and use,” see Metropolitan Bail. Co, y. Fonder, [189^ A. C. 
416; and as to the meaning of “take,” see Spencer y. Metropolitan Board of 
Works (1882), 22 Ch. D. 142, C. A. 

8 E.g., Public Health Act, 1875 (38 & 39 Viet c. 65), s. 64. 
k) Boderiek y. Alton Local Board (1877), 5 Ch. D. 328, 0. A., and eases cited 
pp. 22, 32, ante. 

(n) Lands Clauses Consolidation Act, 1846 (8 dr9 Viet c. 16X a 86. 

(o) QiUt y. London, Chatham, and Dover Bail. Co. (1861), 30 L. J. (oB.) 603 ; 
Underwood y. Bedford and Cambridge BdU. Co. (1861), 7 Jur. (s. s.) 941 ; 
Gardner y. Charing Croee Bail. Co. (1861), 2 John. & H. 248 ; and see p. 70, ante. 

(p) Barker y. North SU^ordMre Bail. Co. (1848), 6 Ry. ft Can. Cas. 401 ; Fordy. 
P^fmoatk, Devonport, and South Weetem Junction Bail Co., [1887] W. N. 201. 
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CiOMFULSURT PUROHASE OF LaND AND COMPENSATION. 


SlOT.S. 

EnttF before 
PorolMBe 
or Payment. 


Duty of 
■UTTeyor. 


Payment into 
Bank. 


case of parties who cannot be found (q), that is, on the application of 
the promoters and without notice to the landowner (r). In the * 
case of railway companies, the surveyor must be appointed by the 
Board of Trade, but the provisions applicable to a surveyor 
appointed by justices apply to a surveyor so appointed by the Board 
of Trade («), with the addition that before the company apply to 
the Board of Trade to make the appointment they must give not 
less than seven days’ notice of their intention to apply to any 
party interested in or entitled to sell and convey the lands in 
question who has not consented to the entry (t). 

130. The value of the land to be so determined should, in 
regard to all undertakings, include the damage by severance or other 
injurious affection so far as the same can be estimated as well as 
the value of the land itself (a). The surveyor should determine the 
amount in the same manner as in the case of absent parties, 
and should properly examine the premises, so as to form a fair 
judgment (b) ; if he does so bond fide, the fact that the sum is 
inadequate, or that he did not know the facts sufficiently, will not 
invali^te bis valuation (c). When the promoters are authorised to 
purchase a right in land the surveyor determines only the value 
of that right, and not of the whole land (d). In the case of the 
purchase of land without minerals, the value of the minerals would 
be excluded (e). In estimating the value of a manufactory the 
trade fixtures and machinery should be included (/). 


131. The deposit is made by paying the money into the Bank 
of England in the name and with the privity of the Paymaster- 
General for and on behalf of the Supreme Court of Judicature (p). 


(q) Lands Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 18), s. 59 ; and 

p. 95, ^ 

(r) Bridget r, Wilti, Somertet, and Weymouih Maii. Co, (1847), 16 L. J. (cH.) 
335 ; Langham v. Great Northern Bail. Co. (1848), 1 De Q. & Sm, 486 ; and see 
S. C. (1847), 5 Ry. & Con. Cos. 263, at p. 266. 

(«) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 36 ( 1 ). 

(t) Ibid., s. 36 ( 2 ). As to complying with these provisions, see Field v. 
Carnarvon and Llamerie Beni. Co. (1867), L. R. 5 £q. 190. For applicable forms, 
see EnOTcloptedia of Forms, VoL VIII., p. 45. 

(а) Field v. Carnarvon emd Llariberie Bail, Co., tupra ; and Railway Companies 
Act, 1867 (30 & 31 Viet. c. 127), e. 36 (3). 

( б ) Cotter v. Metropolitan Bail Co. (1864), 12 W. R. 1021 . See also Barker r. 
North Staffordehire Bail Co. (1848), 5 Ry. & Can. Coe. 401 ; &ampt v. Birmingham, 
JVoherhampton, and Stovr Valley Bail. Co. (1848), 7 Hare, 251, at p. 256. An to 
valuation in the case of absent parties, see p. 95, ante. 

(c) Biver Boden Co. v. Barking Toon Urban CowneU, [1902] W. N. 86, 103 C. A. 

Id) Hill T. Midland Bail. Co. (1882), 21 Ch. D. 143 ; and see Lambert v. I/ublin. 
ff'teklow, and Weaford Bail. Go, (1890), 25 L. R. Ir. 163. 

(«) Looemore v. Tiverton and North Devon Bail Co. (1882), 22 Ch, D. 26, 
at pp. 42, 43, C. A.,and (1884) 9 App. Cas. 480 ; Ea parte Neath and Brecon Bail 
Co. (Id76), 2 Ch. D. 201 . 

(f) Qmon V. Hammeremith Bail Co. (1863). 11 W. R. 299. 

( 9 ) Lands Clauses Consolid%tion Act, 1845 (8 & 9 Viet 0 . 18), s. 86 ; Supreme 
Court of Judicature (Funds etc.) Act, 1883 (46 & 47 Viet e. 29); sm for 
mocedure, see Supnme Court Funds Rules, 1905. When the office of the 
Paymaster-Qeneral is closed, and his authority in respect of Ae payment in 
cannot be obtained, the money may be paid into the Bank on the terms and 
conditions set out in s, 88 of the Lands Clauses Consolidation Ae^ 1846 (8 & 9 
Tieti e. 18). 
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Part Vm. — E rtbt ok Lakbs by Pbouotbrs. 

to be placed to his acconnt there, to the credit of the parties Biot. s. 
interestod in or entitled to sell and convey the lands so to be Entiybelbre 
entered upon, and who shall not have consented to such entry, PnrahaM 
subject to the control and disposition of the said court {h). IFpon Paiawnt. 
such deposit being made the cashier must g^ve to the promoters, or 
to the parfy paying in such money by their direction, a receipt for 
such money, specifying therein for what purpose and to whose 
credit the same has been paid in (h). 

132* In addition to making the deposit, the promoters must Bond most 
give or tender to the non-consenting party a bond under thfeir 
common seal if they are a corporation, or if not, then under the 
hands and seals of them or any two of them, with two sufficient 
sureties, in a penal sum equal to the sum to be deposited, conditioned 
for payment to such party or for deposit in the Bank for the 
benefit of the parties interested in such lands, as the case may 
require, of all such purchase-money or compensation as may in 
manner provided in the special and incorporated Acta bo deter- 
mined to be payable by the promoters in respect of the lands so 
entered upon, together with interest thereon, at the rate of £S 
per cent, per annum, from the time of entering on such lands 
until such purchase-money or compensation shall be paid to 
such party or deposited in the Bank for the benefit of the parties 
interested in such lands under the provisions of the Lands Clauses 
Acts (i). In case the parties differ, but not otherwise (k), the sureties 
are to be approved of by two justices (Q, except in the case of railways, 
when they are to be approved of by the Board of Trade after 
hearing the parties (w). . 

133. If the bond and deposit are not made in accordance with the Remedie* on 
Act, an injunction will be granted restraining the promoters from default, 
remaining in possession (n), but time will be given to enable them 
to comply with the provisions of the Act in cases of orror or 
mistake (o). Money should be deposited and a bond given in 
respect of all the interests in the land (n). Promoters may, how- 
ever, deal with a person presumably having a beneficial interest 


(h) Lauds Clauses ConsoUdatiou Act, 1845 (8 & 9 Viet. c. 18), s. 86. The 
addition of the words “ ex parte the promoters ” will not invalidate the account 
\Poynder v. Oreat Northern Rodl. Co. (1847), 16 Sim. 3). 

{%) Lands Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 18), s. 86. As to 
variations and additions in the form of the bond, see Hoeking ▼. PhiHipt (1848), 
3 Ezch. 168 ; Pomder v. Great Northern BaiL Co. (1847), 2 Ph. 330 ; Langham v. 
Great NorOiem Bail. Co. (1848), 6 By. & Can. Cas. 263 ; Cotter v. Metropolitan 
Rail. Co. (1864), 12 W. B. 1021 ; fPiUey v. Soidh Eaetem RaxL Co. (1849), 1 
Mac. & Q. 68. For a form of bond, see Encyclopaedia of Forms, VoL Vlll., 
p. 46. 

(ft) Looeemore v. Tiverton and North Devon Rail. Co. (1882), 22 Ch. D. 25, at 


(i) Lands Clauses Consolidation Abt, 1845 (8 ^ict. c. 18), s. 86. 

(m) Bailway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 36 (4). 

(n) Thus, it is not enough to deposit money in the name of the mortg^t and 
to give a bond to him only to the ezclnnon of the mortgagee (Ra/nkm v. Bait ami 
Wed India Dodet and Birmingham Jimetion Rail. Co. (1849), 18 Bear. SBB). 

(o) Pomdtry. Great NorGum BaiL Co. (1847), 2 Ph. 330; WiBey T. Soatk 
BaU. Oe., tofra. 


Maetem 
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.Delivering 
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as having that interest, although he cannot then be required to 
make a good title (p). 

SUB-Sxor.^2. — Time and Mode EtOry. 

134. Entry upon majiing a deposit and giving a bond is not an 
exercise of the powers of compulsory purchase (q). The service of 
a notice to treat is probably necessary before the power of entry 
can be exercised (r), and if such a notice is served within the 
time limited for the exercise of the powers of compulsory purchase, 
entry may be made after the expiration of that period, at any rate 
up to the limit of time prescribed for the construction of the 
works (q). The promoters may also exercise the power although 
there is no urgent necessity for immediate entry (s), and the power 
to enter includes the power to use the land (q). If promoters enter 
presumably under this power, but acting ultra vires, such entry will 
not assist their title, and will render them liable in damages (t). 

135. When the promoters of the undertaking are authorised 
under the special Act to enter upon and take possession of lands 
required for the purposes of the undertaking, and the owner or 
occupier of any such lands or any other person refuses to give up 
possession, or hinders the promoWs from entering upon or taking 
possession, the promoters may enter peaceably (a) or issue their 
warrant to the sheriff to deliver possession of the lands to the 
person appointed in such warrant to receive the same, and upon 
receipt of such warrant the sheriff must deliver possession of such 
lands accordingly {b). 

The costs accruing by reason of the issuing and execution of 
such warrant are to be settled by the sheriff and paid by the 
person refusing to give possession, and the amount of such costs 
is to be deducted and retained by the promoters from the com- 
pensation, if any, then payable by them to such person ; or, if no 
such compensation be payable to such person, or if the same be 
less than such costs, then such costs or the excess thereof beyond 
such compeimation, if not paid on demand, are to be levied by 
distress, andiipon application to any justice for that purpose he is 
required to issue his warrant accordingly (b). If the compensation 
has been paid into court, the costs may be ordered to be paid out 
of the fund in court (c). 


(y) WiUey v. SoutA EaOem Bail. Co. (1849), 1 Mac. & Q. 68. 

Iq) Seditbury (Aformu) v. Cheat Northern Bail. Co. (1862), 17 Q. B. 840; 
Tiverton and North Devon Bad. Co. v. Looeemore (1884), 0 App. Cas. 480, at pp, 
488, 496 ; Doe d. Armitstead v. North Staffordehire Bail. Co. (1861), 16 Q. B. 626. 

(r) Tiverton and North Devon Bail. Co. v. Looeemore, supra, at p. 601 ; Cheai 
Wetdem Bail Co. v. Swindon and Chdtenham Bad Co. (1884), 9 App. Cas. 787, 
at pp. 806,810. 

1 ), 22 Ch. D. 26, at 
lie Bad, Co. (1867), 


E' 


(«} Loomnore v. Tiverton and North Devon Rail Go. (18 
p. 39, 46, C. A., disapproviDg Field v. Carnarvon and Lkm 
. R. 5 Eq. 190e ♦ 

(t) Batson t, London School Board (1903^ 67 J. P. 467. 

(a) Loosemore y. Tiverton and North Devon Bail. Go. (1882), 22 Ch. D. 26, at 
p. 41, 0. A., on appeal (1884) 9 App. Cas. 480. 

(b) Lands Glaussi Consolidation Act, 1846 (SA9 Viet o. 18), s. 91. 

M Be SOmanry [1802] 1 Oh. 826, at p. 331 ; A ntmei^e Bdate and ike Metro- 
gomm Bmking Ad, 5 L. T. 584. 
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Sub-Seot. 3. — Aj^lication of Deposit, 

136. The money so deposited must remain in the Bank by way 
of security to the parties whose lands have been entered upon, for 
the performance of the condition of the bond given to them, and 
such money may, on application by petition or summons at the 
instance of the promoters (<f), be ordered to be invested in such 
stocks, funds, or securities as are authorised in respect of cash 
under the control of the court (e), and upon the condition of the 
bond being fully performed the promoters, upon a like application (/) 
to the Chancery Division of the High Court (</), are entitled to, an 
order (A) that the money so deposited or the funds in which it has 
been invested, together with the accumulation thereof, be repaid or 
transferred to them, or if such condition shall not bo fully per- 
formed the said court may order the same to be applied in such 
manner as it shall think fit for the benefit of the parties for whose 
security the same was deposited (i). In order that the money 
should be repaid it is not necessary that all questions between the 
parties should be settled, as, for example, the payment of costs (A;). 
It is enough that the condition of the bond has been performed, 
either by payment to the person to whom the bond was given (Z) or, in 
case of refusal by him, into the Bank {m). If the undertaking is 
abandoned, the promoters with the consent of the landowner will 
be entitled to have the money repaid to them (n). If the condition 
of the bond is not performed, the landowner will be entitled, on an 
application by him, to the court, to have the money paid out to 
him (o). If the price has been fixed by agreement or otherwise, 
he may also bring a suit for specific performance (p), or he may 
enforce his lien on the land, as an ordinary vendor, in which case 
the money in court will be paid in respect of the purchase price (q). 


(d) See U. S. C., Ord. 65, r. 2 (7), as to procedure. 

(«) R. S. C., Ord. 22, r. 17 ; and see Port XI., p. 1 14, post. 

If) R. S. a, Ord. 65, r. 2 (2). 

Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 34. 

(i) Re Neath and Brecon Rail, Co, (1874), 9 Ch. App. 263 ; Martin v. Londm^ 
Chatham, and Dover Rail, Co. (1866), 1 Ch. App. 501. 

(i) Lands Clauses Consolidation Act, 1845 ^ & 9 Viet. c. 18), s. 67 ; and as to 
costs, see ibid., s. 80, and pn. 124, 126, post, 

(A) Re London and South Western Railioay Extension Act, Ex parte Stevens (1848), 
2 Ph. 772 ; Ex parte Great Northern Rail, Co (1848), 16 Sim. 169 ; Re Wimbledon 
and Dorking Railway Act, 1867 (1863), 9 L. T. 703. 

(l) Ex parte Midland Rail, Co,, [1904] 1 Cb. 61, 0. A. 

(m) Exports Midland Rail, Co,, supra; Re Foohs (184^, 2 Mac. & Q. 357. 
For an example where it had not been performed, see Ex parte London and 
South Western Rail. Co. (1869), 38 L. J. (gh^ 527. As to the evidence necessary 
to show that the condition has been performed, see Re London and North 
Western Rail Co, (1872), 26 L. T. 687 ; Ex parte Midland Rail, Co,, [1894] 
W. N. 38. As to service of summons or petition and appearance, see R. S. O., 
Ord. 66, r. 27 (19). 

(n) Ex parte Birmingham, Wolverhampton, and Dudley Rail, Co, (1863X 

lHem.&M. 772. ♦ 

(o) Re Mutlow's Estate (187^, 10 Ob. D. 131. 

(p) Jersey (Earl) v. Briton Ferry Floating Dock Co, (1869), L. R 7 Bq. 409. 

iq) Walker v. frare, Eadham, and Buntingford Rail. Co, (1866), L. R 1 Eq. 
195 ; Betty v. London, Chatham, and Dover Rail, Co;, [1867] W. N. 169 ; Wing r, 
Tottenham and Hampstead JnneUon BaiL Co. (1868), 3 Oh. App. 740. 


Beot.2. 

Entry before 
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Dealing with 
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SaOE.1 
Entrr before 
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or Pasnnent 


Methods of 
issessment. 


Where claim 
does oot 
exceed £60, 


When orer 
£60. 


By arbitra- 
tion. 


If the price fixed is larger than the sum in court, and there is delay 
in completion, the landowner is entitled to have the amount of the 
deposit increased until it is equal to the price (r). 


Part IX. — Assessment of Compensation 
after Entry or Injurious Affection. 

o 

Sect. 1. — Under the Lands Clauses Acts. 

137. When land has been entered upon or taken before the 
purchase price or compensation. has been settled, or when it has 
been injuriously affected by the execution of the works, the com- 
pensation is assessed under the Lands Glauses Acts by the same 
methods as compensation before entry, subject, however, to certain 
variations. 

When ' the amount of compensation claimed in such cases 
does not exceed £50 it is settled by two justices, on the application 
of either party, in the same way as before entry (s). When lands 
have been taken which have been in the possession of a person 
having no greater interest therein than as a tenant for a year or 
from year to year, and if such person has been required to give up 
possession of the whole or part before the expiration of his term 
or interest therein, the compensation in respect of such interest 
is also settled by two justices (t), but if the claim in respect of 
such an interest is merely for injuriously affecting and exceeds £50, 
justices have no jurisdiction (a). 

In othe^ cases, the party entitled to compensation in respect 
of lands or of any interest therein may have the same settled at 
his option either by arbitration or by the verdict of a jury (b). It 
is he, and not the promoters, who should take the initiative to have 
the amount assessed (c). 

138. If he desires to have the same settled by arbitration, 
he must give notice in writing to the promoters of his desire, 
stating in such notice the nature of the interest in the lands in 
respect of which he claims compensation and the amount of the 
compensation claimed (d). Then, unless the promoters are willing 


(f) Adifard v. London, Chatham, and Dover Rail Co. (1866), 14 L. T. 787 ; 
E» jparte London, Tilbury, and Southend Rail. Co. (1853), 1 W. R. 533. 

(«) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18). ss. S2, 24;’ 
R Y. St. Lukdi, CheUea (1871), L. B. 7 Q. B. 148, at p. 152 ; and see p. 77, ernte. 

(t) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 121 ; R. y. 
Mandiester etc. Rail. Co. (1854), 4 £. & B. 88 ; Knapp v. London, Chatham, and 
Dover BaM. Co. (1863), 32 L. J. (ex.) 236 ; and see p* 148, post. 

(а) R V. Sheriff of Midjdleeea^im), 10 W. R. 717. 

(б) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 68. 

(c) Doe d. ArmMead y. North Stcffordshire Rail Co. (1851), 20 L. J. (q. b.) 
249 ; Adame y, London and BlackmU Rail. Co. (1850), 10 L. J. (oh.) 557. 

((Q As to the nature of such particulars, see Headey v. Thames Valley Rail Co. 
(1864), 13 W. R. 44, and p. 66, ante. For an applicable form, fee BneydopfiDdia 
of Forms, Vol. VIII., p. 68. 
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to pay the amount so claimed and enter into a written agreement 
Jor that purpose within twenty-one days after receipt of such notice, 
the same must be settled by arbitration in the manner hereinbefore 
set out (e), and subject to the like incidents as to costs and 
otherwise (/). 

139 . If the party entitled to compensation desires to have the 
matter settled by a jury, he must similarly give notice in writing of 
his desire to the promoters, giving the like particulars as to 
his interest and claim. Then, unless the promoters are willing to 
pay the amount so claimed and enter into a written agreement 
for that purpose, they are required within twenty-one days after 
receipt of such notice to issue their warrant to the sheriff to 
summon a jury for settling the same in the manner hereinbefore 
stated (fjf). The amount may, at the option of the parties, be 
assessed by a sheriff and a common or special jury, or in the case 
of public railways in the manner in which an issue in the High 
Court is tried (h). The provisions regulating the procedure and 
other incidents, including costs, apply to these inquiries so far as 
the same are applicable (i). The provision as to the notice which 
the promoters are required to give of their intention to summon 
a jury in cases before the land is taken does not apply to cases 
where the land has been taken or injuriously affected, because in 
the latter case the initiative is taken by the claimant Tlie 
provisions as to the incidence of the costs (A;) are, however, 
applicable (f), with the variation that the time before which the 
promoters may make an offer is the date of giving the ten-day 
notice of the time and place of the inquiry (m). In cases where 
the claim to compensation for injurious affection, as made before 
the jury, is either wholly or in part unsustainable, the claimant is 
entitled to no costs of the inquiry in respect of so much as is 
invalid (n). 


f«) P. 78, ante. 

(/) Metropolt(a?i District Bail. Co. v. Sharpe (1880), 5 App. Cas. 425 ; Vatee v. 
BlaMum Corporation (1800), 29 L. J. (ex.) 447 ; South Ba^tem Bail. Go. v. 
Bichardson (1852), 15 0. B. 810, at p. 820, Ex. Ch. Provisions in statutesTor the 
protection of public authorities requiring ] 


) to be taken within a limited 


time do not appW to proceeding to obtain^ compensation (Delany v. Metros 
politan Board oftvorlcs (1867), L. R. 2 C. P. 532, p. 536, affirmed L, R. 3 G. P. Ill, 
Ex. Ch.) 

{g) See note (d), p. 104, a«t«. 

(A) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), ss. 39, 54 ; 
Regulation of Railways Act, 1868 (31 & 32 Viet c. 119), s. 41 ; and see p. 86, 
anU. 

(i) SoiUh jEastem Bail. Co, v, Bichardson (1852), 15 C. B. 810, Ex. Ch. 

(/) Bailston v, York, Newcastle^ and Berunck Bail, Co, (1850), 15 Q. B. 404 ; 
Hayward v. Metropolitan Bail Co, (1864), 33 L. J. (q. b.) 73. 

See Lands Clauses Consolidation Act, 1845 (8 dc 9 Viet. e. 18), s. 51, p. 93, 


ante, 

(Q South Eastern Rail, Co, v. Bichardson^ supra, 

(m) Hbyward y. Metropolitan Bail, Co,, supra; ^ WestfiM and Metropolitan 
Bail, Go,, B. v. Smith (1883), 12 Q. B. D. 488 ; Re Church and London School 
Board, B. v. Mahley-Smith (1892), 67 L. T. 197 ; Lands Clauses Consolidation 
Act, 1845 (8 & 9 Viet. c. 18). s. 46. 

(n) Toda v. Metropolitan Distnet Bail. Co, (1871), 19 W, R. 720 ; Sharpe y. 
Metropolitan Bail, Co. (1879), 4 (J. B. D. 662, C. A. It is otherwise if the 
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140. If the promoters make default in issuing their warrant to 
a sheriff to summon a jury within the twenty-one days when so^ 
requiredf or if in railway cases no application is made for tri^ in* 
the High Court within that time(o), the promoters become liable 
to pay to the person entitled to compensation the amount of the 
compensation so claimed, and the same may be recovered by him, 
with costs, by action in the High Court (p). The period of twenty- 
one days is not extended by a subsequent request from the owner 
for a special jury, if such request is delivered before the promoters 
shall have issued their warrant to the sheriff (q). In order that 
Ihe action may lie in the case of land taken, possession of the 
land must actually have been taken (r). 


Sect. 2. — Under other AcU. 

In ipectal 141. When land is injuriously affected or interfered with under 
provisions to which the Lands Clauses Acts are not applicable (a), 
there will generally be found in the Act authorising the interference 
provisions for determining the compensation payable (b). When a 
particular tribunal has been appointed to assess the compensation, 
and such tribunal has ceased to exist, the person injured is entitled 
to have the compensation assessed in and enforced by an action (c). 


Part X. — Conveyance of Land and Payment 
of Purchase-money. 

Sect, 1. — Completion of the Purchase. 

Sub-Seot. 1.-- Specific Performance, 

When 142. When notice to treat has been served or land has been 

relation of entered upon pursuant to the Lands Clauses Acts, and the price or 

Tendor and 

pnrchaser ~~ — — . 

establiahed. invalidity arises subsequently from want of title {Gapellv, Great Western Rail Co. 
(1882), 9 Q. B. D. 459, at p. 461). 

(o) JEaton v. Midland Great Western Rail. Go. (1847), 10 1. L. B. 310 ; Tanner v. 
Swindon etc. Rail. Co. (1881]|, 45 L. T. 209. 

(p) Lauds Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 68 ; and see 
Adams v. London and Blachwall Rail. Co. (1850), 2 Mac. & Q. 118. 

(g) Glyn (JBart.) v. Aherdare Rail Co. (1859), 28 L. J, (o. p.) 271. 

Burhinshaw v. Birmingham and Oxford Junction Rail. Co. (1850), 20 
L. J. (ex.) 246. Thus, notice of intention to enter, coupled with the makinc of a 
deposit and giving of a bond, is not enough, if entry is not in fact made (Re 
Chur A and LofShm School Boards R. v. Manley-Smith (1892), 37 L. T. 197), 
blit obtaining the key of premises from a tenant may amount to a taking 
(Barker v. Metropolitan Rail. Co. O^^d), 17 C. B. (n. b.) 785). Compare Standish 
V. Liverpool Corporation (1852), 1 Drew. 1. As to the meaning of ** taking ” 
compare Spencer v. Metropolitan Board of W orke (1882), 22 Ch. D. 142, C. A. ; and 
see as to entjy, p. 97, ante. As to land taken by mistake, see p. 151, posf; 

(a) As, for example, when pipes or sewers are laid under the powers in the 
Pobiie Health Act, 1875 (38 & 39 Yict. c. 55), ss. 16, 54. 

J h) Ibid.t 0* 308 ; and see PartXiy.,p. 153, post, generally, for such provisions, 
c) BenJllep y. Maneheeterp Sheffield^ and lAncolmhire Rah, Co,, [1691] 3 Oh. 



Part X. — CJonvbyanoe op Land and Payment. 

compensation has been ascertained either by agreement or assess- 
«ment, the relation of vendor and purchaser is established between 
the parties in the same way as under a formal agreement, and all 
the ordinary rules apply, unless the special Act contains provisions 
to the contrary (d). 

Either the vendor (e) or the promoters (d) can accordingly enforce 
the contract by specific performance, but the owner must show 
that he has a good title to the land, and specific performance will 
therefore only be granted subject to his title being investigated and 
proved (/). He must also be prepared to execute a conveyance, 
and it will be an answer to an action for the price that tfie 
conveyance had not been executed (g). When there is no question 
as to title, he can compel the promoters to execute a conveyance (fc) 
or accept an assignment of a lease with all proper covenants (0» 
even although they may have already paid the purchase-money. 
After a good title is shown and possession is offered the promoters 
will be liable to pay interest on the purchase-money (k). 

Sub-Sect. 2 . — Refusal to convey or Failure to make Title^ 

143. The promoters have also a statutory means of completing 
the purchase of the land, or of any interest therein, if the owner 
on tender of the purchase-money or compensation, whether agreed 
or assessed, refuses to accept tho same (Z), or neglects or fails to 
make out a title to the satisfaction of the promoters, or if he 
refuses to convey or release the lands as directed by the promoters. 
In such cases the promoters may deposit the purchase-money or 
compensation in the Bank of England, in the name and with the 
privity of the Paymaster-General for and on behalf of the Supreme 
Court of Judicature (m), to be placed to his account there to the 
credit of the parties interested in the lands (describing them so far 
as the promoters of the undertaking can do so), subject to the 
control and disposition of the said court (n). Upon such deposit 


(d) BegenVe Canal Co, v. Ware (1857), 23 Beav. 575 ; Mason v. Stokes Bay Pier 
and Bail, Co, (1862), 32 L. J. (CH.) 110 ; and see, generally, title Salb of Land. 
(s) Adams v. London and BlacmoaU Bail, Co, (1850), 2 Mac. & G. 118. 

If) Ounston v. East Gloucestershire Bail, Co, (1868), 18 L, T. 8. 

(g) East London Union r. Metropolitan Bail, Co, (1869), L. K. 4 Kxch. 309, 
following the general principle in Laird v. Pim (1841), 7 M. & W. 474 ; and see 
Douglass v. London and North Western Bail, Co, (1857), 3 K. & J. 173. 

(K) Be Cary-Elwed Contract, Q906] 2 Ch. 143. 
m Harding v. Metropolitan Bail. Co. (1872), 7 Ch. App. 154. 

(Xe) Be Piggott and Great Western Bail. Co. (1681), 18 Cn. D. 146. 

(Q II the parties by reason of any disability are nnable to accept the ])urcha8c. 
money, this is not a refusal, although other parties might complete for them (Be 
Leeds Qrammar School, [1901] 1 Ch. 228). 

(m) The Paymaster-Generd for and on behalf of the Supreme Court of Judicature 
takes the place of the Accountant-General of the Court of Chancery, mentioned in 
the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 76. See Court 
of Chancery Funds Act, 1872 (36 & 36 Viet c.'*44), bb. 4, 6; Judicature Act, 
1873 (36 & 37 Viet c. 66), ss. 3, 31, 34 ; Supreme Court of Judicature (Funds 
etc.) Act, 1883 (46 & 47 Viet c. 29). 

(n) Lsmds Clauses Oonsolidation Ac^ 1845 (8 & 9 Viet c. 18), s. 76. The title 
of the account will vary in cases otherwise provided for in the Act (jUnd. ; and 
•ee, e.g., s. 69). 


lor 

Sbot. 1. 
Completion 
of the 
Forohase. 


Speciflo 

performance. 


Completion 
under statute 

f\r% 



108 


Compulsory Pubohasb of Land and Compensation. 


SWT.l. 

Completion 
of the 
Pnnduue. 


Bxecntion oC 
deed poll. 


When owner 
absent. 


When 

procedure 

Applicable. 


being made the cashier of the Bank is required to give to^ the 
promoters, or to the person paying in such money by their direc- « 
tion, a receipt for such money, specifying therein for what and for 
whose use (described as aforesaid) the same is received and in 
respect of what purpose the same is paid in. 

The promoters may then, if they think fit;, execute a deed poll, 
under their common seal if they be a corporation, or if they be not 
a corporation under the hands and seals of the promoters or any 
two of them, containing a description of the lands in respect whereof 
such deposit has been made, and declaring the circumstances under 
which and the names of the parties to whose credit such deposit has 
been made, and such deed poll must be stamped with the stamp 
duty which would have been payable upon a conveyance to the 
promoters of the lands described therein ; and thereupon all the 
estate and interest in such lands of the parties for whose use and 
in respect whereof such purchase-money or compensation has 
been deposited will vest absolutely in the promoters, and as against 
such parties they will be entitled to immediate possession of such 
lands (o). 

144. In cases where the owner is absent from the kingdom or 
cannot after diligent inquiry be found, or where he has failed to 
appear on inquiry before a jury, and the promoters have had the 
compensation assessed by a surveyor in manner provided in the 
Lands Clauses Acts (p), they may proceed in exactly the same way 
and with the same effect (q). If there is a dispute as to the title, 
but both claimants are known, the amount must be settled either 
by a jury or by arbitration before the land can be vested in the 
promoters (r). 

145. The promoters before adopting the above procedure ought 
to give the owner an opportunity of making a good title (s), but if 
they have entered into an agreement with any person for the 
purchase of land, and such person fails to make out a good title, 
he cannot compel them to adopt this procedure ; if they do not, 
however, they cannot remain in possession under the agreement (0- 
The procedure confers no rights as against third parties, and is 
not applicable to cases where the person purporting to sell has no 
title at all to the land (a). In order that an estate or interest may 
vest, the person who fails to make out a good title must have 
some title, and the failure to make out a title must arise from 
an independent estate or interest outstanding in a third party; 
the effect of this procedure is to vest in the promoters the 

(o) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), a. 

Ip) See ibid., s. 68, and p. 96, ante. 

(7) Ibid., 88. 76, 77. For a form of deed poll in such eases, see EncyclopaBdia 
of Forms, Vol. VIII., p. 101. 

(r) Ex parte London and South Western Bail. Oo. (1869), 38 L. J. (CH.) 627 ; Re 
Manor of Lowestoft and Great Eastern Bail. Co., Ex parte Beeve (1883), 24 Ch. D 
253, C. A. ^ -TV/ 

(0 Doe d. Sutchinson v. Manchester, Bury and Bossendale Bedl. Co. (1846) 
15 L. J. (EX.) 20a 

(0 Dovglass v. London and North Western Bail Co. (1857)b 3 E. & J, 173* 

iah Wells t. Chdmsford Local Board of MeaM (1880), 15 (&. 108. 
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estate and interest of the person so failing, and no more (6). Thas, 
if the person whose interest has been agreed to be acquired proves 
to have only an inchoate possessory title, the promoters acquire 
this interest only, and the real owner will not be barred from 
afterwards asserting his rights (o). 

Sect. 2. — Persons under Disability, 

6ub-Seot. 1. — Payment 'hito Bank. 

146. When the lands or any interest therein are purchased or 
taken from persons under disabUity who are not entitled to sell 
or convoy the same except under the provisions of the special Act 
and the Lands Glauses Acta (6?), the purchase price or compensation 
payable in respect of such lands or interest, if it amount to or 
exceed j£200, is required to be paid into the Bank of England in 
the name and with the privity of the Paymaster-General for and 
on behalf of the Supreme Court of Judicature (e), to be placed to 
his account there, ex parte the promoters of the undertaking 
(describing them by their proper name) and in the matter of the 
special Act (citing it), pursuant to the method prescribed by any 
Act for the time being in force for regulating moneys paid into 
court (/). 

Compensation payable in respect of any permanent damage 
to any such lands is also required to be paid into the Bank in the 
same manner (/). 

147. If the purchase-money or compensation exceeds £20, 
but does not amount to £200, payment must either be into 
the Bank as aforesaid or to two trustees to be nominated by 
the parties entitled to the rents or profits in respect whereof the 
same shall be payable, such nomination to be signified by writing 
under the hands of the party so entitled (jf). In case of the 
coverture, infancy, lunacy, or other incapacity of the parties entitled 
to such moneys, such nomination may be made by their respective 
husbands, guardians, committees, or trustees; but such last-men- 
tioned application of the moneys cannot be made unless the 
promoters approve thereof and of the trustees named for the 
purpose {g). 


S Douglaee v, London and North W'estern Rail. Co. (1857), 3 K. & J. 173. 

Ex parte fPinder (IS77), 6 Ch, D. 696; Oedye v. Commissioners of Works 
andPvhUc BuUdvnqs^ RSOl] 2 Ch. 630, 0. A, ; Wells v. Chelmsford Local Board of 
Health (1880), 15 Ch. D. 108. 

(d) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 7, and p. 57, 
ante ; and as to the classes of persons referred to, see Kelland v. Fulford (1877), 
6 Ch. D. 494 ; Newton v. Metropolitan Rail. Co. (1861), 8 Jur. (n. s.) 738 ; Re 
Chelsea Waterworks Co. (1687), 66 L. T. 421. 

(e) The Paymaster-General is now substituted for the Accountant-General of 
the Court of Chancery. See note (m) on p. 107, ante. 

(f) Lands Clauses Consolidation Act, 1845 (8 & S^Vict. c. 18), s. 69. Payment 
into court is now isolated by the Supreme Courts Funds Buies, 1905, made 
pursuant to the Cmancery (Funds) Act, 1872 (35 & 36 Viet. c. 44); the 
Supreme Court of Judicature Act, 1875 (38 & 39 Viet c. 77) ; the Supreme 
Court of Judicature (Funds etc.) Act, 18^ (46 & 47 Viet c. 29) ; the Supremo 
Court of Ju^oature (Procedure) Act, 1894 Al A 58 Viet c. 16). 

C^) LamdsdausesOonsolidatipn Ae^l845(8 4t 9 Viet e. 18), a 71. Voriationi ia 
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148. If the purchase-money or compensation does not exceed 
£20, it is to be paid to the parties entitled to the rents and^ 
profits of the lands in respect thereof the same shall be payable 
for their own use and benefit; or in case of coverture, infancy, 
idiocy, or lunacy or. other incapacity of any such parties, the 
money should be paid, for their separate use, to the respec- 
tive husbands, guardians, committees, or trustees of such 
persons (A). 

. 149. Persons under disability who are empowered to sell by the 
Lands Glauses Acts may also have powers of sale under deeds 
of settlement or wills, or under other statutes, as, for example, in 
the case of tenants for life under the Settled Land Acts (t). Sales 
by such persons will be regulated by the statute or deed under 
which the sale is purported to be made, but the promoters cannot, 
in order to save themselves expense, insist on the sale being carried 
out under tuiy power other than that contained in the Lands 
Glauses Acts (A). 

150. The promoters, if necessary, will be compelled by man- 
damus to pay the money into the Bank of England (Z), but as the 
requirement of such payment is for the safe custody of the money 
and is not necessary in order to perfect the title of the promoters, 
the court may sanction the application of the money to some proper 
purpose without such payment in (m). If the promoters have 
been compelled, in order to obtain possession, to pay the money to 
the sherin on behalf of a person under disability, such person will 
be required to pay it into court (n). 

151. When a person who is not entitled absolutely for his own 
benefit to dispose of lands or of the particular interest agreed 
to be sold agrees or contracts with the promoters that a certain 
sum shall be paid to him absolutely for his own benefit in respect 
of the taking, using, or interfering with any lands, such sum, if it 
exceeds £20, must be paid into the Bank of England or to trustees 
in manner aforesaid, either by the promoters or by the person 


these amounts an made in other Acts, »,g,, the Light Rail wavs Act, 1896 (69 & 60 
Viet. c. 48), s. 14. 

(A) Lands Olanses Consolidation Act, 1846 (8 & 9 Viet. c. 18), a. 72. When 
sums under £20 are left in court after investment, the court may order such 
sums to he paid to the person entitled to the rents and profits for bis own use 
(Be Egrenumt (Lord) (1848h 12 Jur. 618 ; Re London and Birmingham Rail. Co. 
Act, Ex parte LougMtm (ReeUn) (1849), 6 Ry. & Can. Cas. 691 ; Re Hiehin’e 
Mftate (1853), 1 W. R. 606 ; Bateman'e Estate (1852), 21 L. J. (cH.) 691 : 

Ex peurteShemid (Vicar) (1904), 68 J.R.31S). 

(s) See title Real Propxrtt and Cbatielb Real. 

(k) Re Piggott and Oreat IVestem BaU. Co. (1881), 18 Ch. D. 146 ; Re Bentinek 
(Lady) and London and NorOs Western RaiL Co. (1895), 12 T. L. K 100: Re 
LMdt (Tnmmor School, [1901] 1 Ch. -228. 

(l) Barnett T. Oreat Eastern RaiL Ch. (1868), 18 L. T. 408 : Williams t. LlaneOu 

Rail. Co. (1868), 19 L. T. 310. ^ 

(m) Re Loitdon, Brighton, and South Coast RaiL Go., Ex parte Abergaeenny (Earl) 
(1866), 4 W. R.316; Be MUnes (a peism of unsound mind) (1876), 1 Ch. D. 
88. 

(m) London and North Western Bail Co. r . Lanesutsr Corporation- (1861). 16 
Beav. 82. . 
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receiving it(o). It is unlawfol lor any contracting party not Saor. 2 . 
,eDtitled as aforesaid to retain for his own use any sums so agreed Persons 
\>r contracted to be paid for or in respect of the taMng, using, or under 
interfering with any such lands, or in lieu of bridges, tunnels, or DisablUtj 
other accommodation works, or for assenting to or not opposing the 
passing of the Bill authorising the taking od such lands, bul all 
such moneys are deemed to have been contracted to be paid 
for and on account of the several parties interested in such lands, 
as well in possession as in remainder, reversion, or expectancy ; 
but the court or the trustees, as the case may be, may allot to such 
person a poidiion of the sum, so paid into the Bank or to thb 
trustees, for his own use as compensation for injury, inconvenience, 
or annoyance caused to him, independently of the value of the 
land taken and the damage to other land held therewith (p). 

Sub-Sbot 2. — Conveyance, 

152. When the money has been deposited in the Bank in Failure of 
respect of lands purchased or taken by the promoters, the owner owner to 
of the lands, including in such term all parties enabled to sell 
and convey under the Lands Clauses Acts, when required so to 
do by the promoters must duly convey such lands to them or 
as they shall direct (q). In default thereof, or if he fails to make 
a good title to such lands to their satisfaction, the promoters may, 
if they think fit, execute a deed poll under their common seal if 
they be a corporation, or if they be not a corporation under the 
hands and seals of the promoters or any two of them, containing 
a description of the lands in respect of which such default has 
been made, and reciting the purchase or taking thereof by the 
promoters and the names of the parlies from whom the same were 
purchased or taken and the deposit made in respect thereof, and 
declaring the fact of such default having been made, and such 
deed poll must be stamped with the stamp duty payable upon a 
conveyance to the promoters of the lands described therein ; and 
thereupon all the estate and interest in such lands of, or capable 
of being sold and conveyed by, the party between whom and the 
promoters such agreement has been come to, or as between whom 
and the promoters such purchase - money or compensation has 
been determined by a jury, or by arbitrators, or by a surveyor 
appointed by two justices as provided in the Lands Clauses Acts (r), 
and has been deposited as aforesaid, will vest absolutely in the 
promoters; and as against such parties and all parties on behalf 


( 0 ) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 73 ; Pole v. Pole 
(1866), 2 Drew. & Sm. 420 ; Taylor v. Chichester and Midhurst JMl Co. (1870), 
L.K4H.L.628. 


( p) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 73 ; and see 
p. 117, post, as to the application of money in court. 

{q) Certain foirms of conveyance are provided by the Lands Clauses Consolidation 
Act, 1845, ^6 & 9 Viet. c. 18), s. 80^ Scheds. A and but these are now rarely 
used in pi^tice. As to the implied grant of ways of necessity and apparent 
easements on such a conveyance, see Stiff v. Acton Local .Board (.1886), 31 Oh. D. 
679. 

M See Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. IS), ss. Sl-^ 96, 
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of whom they are enabled to sell and convey, the prompters will 
be entitled to immediate possession of the lands (a). i 

After payment into the Bank the promoters must also execute 
a conveyance if the title is satisfactory 

Sb<St. 8. — Costa of Conveyance. 

Sttb-Sectt. 1. — Co$U payable by Promoters. 

153 . The costs of all conveyances of lands purchased under the 
special Act and the Lands Clauses Acts incorporated therein are 
borne by the promoters, whether the sale is voluntary or under 
compulsion (a). Such costs include all charges and expenses, 
incurred on the part of the seller as well as of the purchasers, of 
all conveyances and assurances of the lands, and of any out- 
standing terms or interests therein, and of deducing, evidencing, 
and verifying the title to such lands, terms or interests, and of 
making out and furnishing such abstracts and attested copies as 
the promoters may require, and all other reasonable expenses 
incident to the investigation, deduction, and verification of the 
title (b). 

If, in order formally to complete a title otherwise good, letters of 
administration are required by the promoters to be taken out, or 
some act is required by them to be done which would not otherwise 
have been necessary, they must pay the costs thereby occasioned (c). 
Promoters are also required to pay the stewards’ fees and other 
costs on admission of a customary heir to copyhold land if the 

(6’) Lands Clauses Consolidation Act, 1845 (8 & D Viet. c. 18), s. 75 ; and com- 
pare 83. 76, 77, and p. 108, ante, for a similar procedure when the owner refuses 
to convey or cannot be found. 

(t) Be Cary Ehve^ Contract, [19061 2 Ch. 143. For various forms of conveyances to 
the promoters, see Encyclopaedia of Forms, Vol. VI IL, pp. 90 et seq. 

(a) Be Burdelcin, [1895] 2 Cb. 136, 0. A 

(5) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. o. 18), s. 82. For 
examples under other Acts, see Be London and Greenwich Bail. Co., Ex parte 
Adders Charity (1843), 12 L. J. (ch.) 513 ; Be Strachan's Estate and Metropolitan 
ImprcvemenJt Acts (1851), 9 Hare, 185. The provision may be varied by agreement 
(Be London and South Western Rail. Co., Ex parte Phillips (1862), 32 L. J. (ch.) 
102) ; and see Be County of Middlesex Light Railways Order, 1903, [1908] W. N. 
167. 

(e) Re Liverpool Improvement Act (1868), L. R. 5 £q. 282, overruling Be South 
Wales Bail. Co. (1851), 14 Beav. 418 ; Be Thames Tunnel (Botherhiihe and Bdtdiff) 
Act, 1900, [1908] 1 Oh. 493. Decisions to the like effect have been given in 
Ireland. See Be Dublin (South) City Marked Co., Ex parte, Keatley (1890), 25 L. R. 
Ir. 265 : Re Bear Island Defence Works and Doyle, [1903] 1 I. R. 164 (appeal). 
Costs of taking out probate to the estate of a deceased person who had agreSd to 
sell a leasehold interest have been held not to be payable by the promoters (Be 
Ekmetdary Education Acts, 1870 and 1873, [1909] 1 Oh. 55, 0. A.). If the ph)- 
moters pay the money into court by reason of the owner’s failure to make a good 
title, they will be required to pay siewar costs on a^lication to the court for pay- 
ment out of the money (Be Lloyd and North London Railway (City Branch) Act, 1861 , 
[1896] 2 Ch. 397, and Lands Clauses Consolidation Act, 1845 (8 & 9 Yiot. o. 1 8), & 80, 
and p. 126, post). Irish cases on the same point are Bs DvUin Jurution Bailways, 
Ex parte Kelly (1893), 31 L. R. Ir. 137 ; Be Midland and Great Western Bail. Co., 
Ex parts Barks, [189411 1. R. 146 ; Be Keames, Ex parts Lwgan Urban District 
Comeil, [1902] 1 I. R. 167. In that last case and in Be Bear Island Defence 
Works and D^le, supra, the promoters were also required to pay death duties 
in respect of the land. As to costs of registering title, see Be Belfast and Northern 
Counties BaH Co,, Ex j^arts GUmors, [1895] 1 L R. 297. 
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vendor dies before completion (d). The costs of an application to Baor.s. 
the court . to appoint a person to convey, when that is necessary. Costs of 
are also pajable by the promoters (e), as are the costs of the con- Conveyaaoe. 
veyancing counsel when required (/). The costs of the convey- “ — 
ance do not include costa of preliminary negotijitions, nor the costs 
of apportioning ground rents when part of leasehold property is 
taken (g), nor do they include costs of collateral agreements (^). 

The scale of costa provided by the general order under the 8ciJ«coau. 
Solicitors’ Eemuneration Act, 1881 (i), does not apply to the 
vendor’s costs in respect of these conveyances (A;), but it applies to . 

«he costs of the solicitor for the purchasers (f). 

SuB-SsOT. 2. — Teamtion and Reoovery of Costs. 

154. When the promoters and the party entitled to costs TazaUonot 
cannot agree as to the amount, the costs are required to be taxed 
by one of the taxing masters of the Supreme Court upon an 
order of that court (m), to be obtained upon petition in a summary 
way by either of the parties (n), but such order cannot be obtained 
by the promoters after the costs have been paid (o). 

The expense of taxation is borne by the promoters, unless upon 
such taxation one sixth part of the amount of the costs is dis- 
allowed, in which case the costs of the taxation are borne by the 
party whose costs are so taxed, and the amount thereof must he 
ascertained by the master and deducted by him accordingly in his 
certificate of taxation (p). _ 

The promoters are required to pay the sum certified by the ReooTeiyof 
master to be due in respect of such costs to the party entitled 
thereto, and in default the same may be recovered in the same 
way as any other costs payable under an order of the Supreme 

(d) Ee London United Tramways Act, 1900, [1006] 1 Ch. 531 ; Be Thames 
Tunnel {Rotherhithe and Ratcliff) Act, 1900, [1908] 1 Ch. 493, 0. A. In the 
latter case it was also held that the lord’s fine on admission was not payable, 
overruling on this point the case first cited in this note. 

(e) Re Lowry's Will ^1872), L. R. 16 Kq. 78 ; Re Nash's Estate (1855), 4 W. R. 

U1 ; Re Eastern Counties and Tilbury Junction Rail. Co., Ex parte Cave (1855), 26 
L, T. (o. fl.) 176. Promoters, however, will not be obliged to pay costs incurred in 
aspect of such part of the application as fails ; see In re Jacobs, Baldwin v. Peseott, 

[1908] 2 Ch. 696. 

(/) Re Spooner's Estate (1854), 1 K. & J. 220. 

(g) Re Hampstead Junction Rail. Co., Ex parte Buck (1863X 1 Hem. & M. 519 ; 
see p. 148, post. 

[h) Such as an agreement to carry the vendor’s coals at a fixed price {Re Leiich 
and Kewney, Solicitors (1867), 15 W, R. 1056). 

{%) 44 & 46 Viet. c. 44. 

(^) Parti., Sched. I., r. 11, of the General Order ; and RsBwrdekin, [1896] 2 Ch. 

136, 0. A. 

{1) Be Stewart (1880), 41 Cb. D. 494 y Ee Merchant Taylor^ Co. (1886), 30 
Ch. D. 28, 0. A. 

(nO There is now only one taxing department in the High Court. See Covington 
V. Metropolitan District Bail Co., [19(^] 1 K. B. 231. ^ 

(n) I^nds Clauses Consolidation Act, 1845 (8 & 9 Miiot. a 18), s. 83. See titles 
PaAOnOB AND PBOOEDUBB ; SOLIOITOBS. 

(o) Be South Eastern Rail. Co., Ex parte Somerville (1883), 23 Ch. D. 167. Costs 
agie^ to be paid on the abandonment of an inquisition are not taxable under 
this section (Drogheda (Marqu/is) v. Creat Southern and Western Bail. Co. (1847), 

12 1. Eq. R. 103)! 

(p) See Lends Clauses Consolidation Act, 1845 (8 A 9 Yiot. o. 18), s. 83 
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Ooort, or they may be recovered by distress, and on ai>plication 
to any justice he is required to issue his vrarrant accordingly (f). 
The master’s taxation o£ these costs would appear to be open to 
review by the court (r). 


Part XI. — Application of Money deposited 
in Bank. 

Sect. 1. — Deposit in case oj Refusal to convey or make Title or oj 
the Oumer being absent. 

Sub-Sect. 1. — Application to the Court, 

155. When the purchase-money or compensation has been 
deposited in the Bank of England by the promoters because 
the owner has either refused to accept the same, or has neglected 
or failed to make out a title to the lands, or because he has refused 
to convey or release the lands as directed by the promoters, or 
because the owner is absent from the kingdom or cannot after 
diligent inquiry be found, or because he failed to appear before the 
jury at the appointed time to have the amount assessed, any party 
making claim to the money or any part thereof, or to the lands 
in respect whereof the same has been deposited or any part of 
such lands or any interest therein, may apply to the Chancery 
Division of the High Court for an order for the investment of the 
money and for payment of the dividends or for the distribution or 
other application of the money {$). Thus, a legal or equitable mort- 
gagee may apply for payment out to him of the amount due on his 
mortgage and of arrears of interest up to six years (a). Persons 
may also apply who are entitled in respect of trade claims or loss of 
profits (b), or who have established their title by other proceedings (c) . 
If the promoters pay off any of these interests, they may themselves 
apply for payment out (d). 

(q) Lands Clanses Consolidation Act, 1845 (8 & 9 Yict. c. 18), ss. 53, 83. 

(r) Compare Owen v, London and North Western Bail Co. (1867), L. R. 3 
Q. B. 54, per Cockbubn, C.J., atp. 60, per Shee, J., at p. 61 ; Sandbach Charity 
Trustees v. North Staffordshire Rail Go, (1877), 3 Q. B. D. per Brett, J., at 
p. 5, 0. A. ; and see p. 85, ante, 

(а) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), s. 78. The 
application to the court should he by summons in the cases mentioned in B. S. C., 
Old. 55, r. 2 (1), (2), and (7), and in other coses by petition (Be BethUhern 
and Bridewell aospwde (1885), 30 Ch. D. 541 ; A,-G, v. St, John's Hospital Bath, 
[1893] 3 Ch. 151 ; and see title Praotiob and Pbocedube). The court must act 
although only one of several persons named in the account applies (see Brandon, 
Brandon v. Brandon (1864), 34 L. J. (ch.) 333). 

* (a) Re Marriage, Ex parte London, Tilbury and Southend Rail, Co, 'and Eastern 
Countke and Londonand Blackwall Bail, Co, (1861), 9 W. R. 843, C. A. ; Be Stead's 
Mortgaged Estaiee (1876), 4 Ch. D. 713 ; Pile v. Pile, Exports Lsmddon (1676), 
3 Ch. D. 36, 0. A. 

(б) Coopery. Metropolitan Board of Works (188^, 25 Oh. D. 472, 0. A. ' 

le) Cfattters v. Metropolitan Bail Co, (1871), L. R. 11 £q. 410. 

(a) Be Marriage (1861), 0 W. R. 843, 0. A. ; Cooper V. M^opodBom Board of 
Works (1883), 26 Ch, D. 472, at p. 480, 0. A« 
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SuB-SsOT. 2 . — Pcwen of the Court, 

156. The court may, on application in a summary way, order 
the money to be laid out or invested in any of the stocks, funds, 
or securities in which money under the control of the court may be 
invested (e), or may order distribution thereof or payment of the 
dividends thereon according to the respective estates, titles, or 
interest of the parties making claim to such money or lands or any 
part thereof, and may make such other order in the premises as to 
such court shall seem fit (/). 

The court uses its own machinery to determine the interest of 
the party applying, and also to apportion the amount due to 
him (g). Thus, if the money paid in represen ts th e value of more land 
or of a greater interest in land than that to which the claimant can 
make title, the court will order an inquiry as to the extent of the 
claimant’s interest, and will order an amount equivalent thereto to 
be paid to him, and the balance may be either retained in court or 
paid out to the promoters (/i). 

If various persons having interests in the land apply, such as 
a dowress and an infant owner (i), a mortgagor and mortgagee (fc), 
or the heir and the personal representatives ©, the court will also 
determine their respective rights. When there are rival claims in 
respect of the money in court, the rival claimant may be brought 
before the court by permission being granted to the applicant to 
serve such person, except in the case of the Crown, which cannot 
be BO brought before the court (m), but the matter in dispute may 
be settled hj other proceedings (n), and the court may direct the 
application to stand over until it is so settled (o). 

SxtB'Seot. 3. — Persons in Possession, 

157. When questions arise as to the title to the lands in respect 
of which the money has been deposited in the Bank, the parties 


{e) Re Metropolitan and District Railways Act, Ex parts St John Baptist College, 
Oxford (1882), 22 Ch. D. 83, 0. A. ; and as to these securities, see R. S. C., Ora. 
22, r. 17. 

(/) Ijands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 78. 

(o) Brandon v. Brandon (1864), 2 Drew. & Sm. 305. 

Re Alston's Estate (1856), 6 W. R 189, a case in which it was admitted that 
a small part of the land originally claimed, and in respect of which the money 
was paia in, did not belong to the claimant (Rs PerPs Estate (1853), 1 Sm. & Q. 
545 ; Re North London Rail, Co., Ex parte Cooper (1865), 34 L. J. (oh.) 373 ; Re 
Bayne's EstaU (1665), 13 W. R. 492). 

(%\ Re Hall's Estate (1870), L. R 9 Eq. 179. 

(Q Re Marriage, Ex parts London, THhury, and Southend Rail. Co, (1861), 9 
W. R 843, 0. A. ; Re Steads Mortgaged Estates 2 Ch. D. 713. 

(Z) Rs East LincolnshiTS Rail Act, Ex parts jflamank (1851), 1 Sim. (n. b.) 260. 

(m) Be Manor of Lowestoft and Great Eastern Rail. Co., Ex parte Reeve (1883), 
24 Ch. D. 253, at p. 256, 0. A. 

(n) Bogg v. Midland Rail, Co, (1867), L. R 4'Eq. 310 ; Cooper v. Metropolitan 
Board of IvorJes (1883), 25 Ch. D. 472, 0. A. ; PUs v. Pik, Ex parts Latnbton (1876) 
3 Oh. D. 36, 0. A. ; Oalliers v. Metropolitan Rail. Co. (1871), L. R. 11 Eq. 410 ; 
BtrmngTum and Dktrici Land Oo^ v. London and North Western Rail. Co. (1888)^ 
40Ch.D. 268,0. A. 

(o) Re Manor of Lowestoft and Great Eastern Bait. Co., Ex parts Rsevs, supra; 

andieeibS4Pancni<BiinMC7fotiii(i (1866), ti.R3Eq. 173; pssrts Frermm 
and aUMoisrs qf Amdirlaiitf 1 Draw. 184. 
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Biot. 1. respectively in possession of the lends as being the owners thereof, 
Deposit in or in receipt of the rents of such lands as entitled thereto at the 
case of time of such lands being purchased or taken, are deemed to have 
Befasal to been lawfully entitled to such lands until the contrary is shown 
convey etc. satisfaction o| the court; and, unless the contrary is shown, 

the parties so in possession, and all parties claiming under them 
or consistently with their possession, are deemed entitled to the 
money so deposited and to the dividends or interest of the annuities 
or securities purchased therewith, and the same must be paid and 
applied accordingly (p). Thus, persona who have merely possessory 
titles iq), or titles which would have ripened into possessory titles 
but for the action of the promoters (r), are entitled to the deposited 
money or to the dividends thereon. Similarly, where part of an 
owner's land is taken, the court, on being satisfied that he has a title 
which can be supported, will order the money or the dividends to be 
paid to him without further proof thereof or argument thereon, 
because his title to the remainder ought not to be jeopardised (s). 
Persons in possession of closed burial grounds are likewise entitled 
to the fund in court (t). 

Lessees. A person who has gone into possession for a lesser interest than 

the fee, such as a lessee, cannot claim the whole of the money 
deposited as the value of the land although the reversioner is un- 
known, as he is not in possession as owner of the fee, but is only 
entitled to so much as represents the value of the interest in respect 
of which he is in possession (a). 

Bkct. 2. — Persons under Disability. 

Sub-Seot. 1 . — Application to the Court, 

Persons nnder 158. When money is paid into the Bank of England by reason of 
diaabiUty. the owner being a person under disability and not entitled to sell 
and convey except under the provisions of the special Act and the 
Lands Clauses Act, such money remains in the Bank under the con- 
trol of the Chancery Division of the High Court until it is applied 
to certain authorised purposes (6). 

It may be applied, paid out, or temporarily invested upon an 
order of the Chancery Division, made at the instance of the party 
who would have been entitled to the rents and profits of the lands 


(p) Lands Clauses Consolidation Act, 1846 (8 & 9 Viot. o. 18), s. 79. 

(q) He Cook's Estate (1863), 8 L. T. 769 ; Re Alston's Estate (1866), 6 W. B. 
189 ; Ex paHe W'ebster, [1866] W. N. 246. Compare Perry v. Clissoldf [1907] 

(r) he Jane Evans (187^, 42 L. J. (CH.) 367 ; Ex parte Winder (1877), 6 
Ch. D. 696 ; and compare Ex parte Holliimoorth (1871), 19 W. B. 580. 

^ Re Sterry (1866), 3 W. B. 661 ; Re St. Pancras liurial Grmnd (1663), L. B. 
3 £q. 173 ; and see Ex parte Freemen and StalUngers of Sun^land (1862), 1 
Drew, at p. 189. 

(t) Re St Pancras BuriaLGround (1866), L. B. 3 Eq. 173; and see CampheU v. 
Liverpool Corporation (^1870), L. B. 9 Eq. 579. 

(o) Oedye v. Cfwwrwm^s o/. Works, 11891] 2 Ch. 630, C. A. ; Ps Harris, 
Ex parte London County Council, [1901] 1 Ch. 931. The correotnesa of Pe 
politan Street Improvement Act, 1877, Ex parte Chamberlain (1680X 14 Ch. D. 323^ 
was doubted in the case fint died in thhi note. 

Q) Lands Clauses Oonsolidation Act, 1846 (8 9 Tiot a. 18)b M. 6^—74 ' 
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*Part XI.— Application of Money deposited in Bank. 

in respect of which the money has been deposited (c). Thus 
censecutive tenants for life may apply (d\ but a remainderman (e) 
or an annuitant (/) cannot do so. In the case of disused burial 
grounds, the party entitled to the burial fees, if any, would be the 
proper person to apply to the court (//). 

The application to the court is made by summons in those cases 
mentioned in the Rules of the Supreme Court (/i), unless by reason 
of the difficulty of the case or otherwise it is cheaper or better to 
proceed by petition (i). In cases not provided for by the rules, the 
procedure is by petition (k). If there is more than one sum of 
money in court in respect of two or more pieces of land to which 
one person would have been entitled to the rents and profits, the 
application or investment of all the sums may be dealt with on one 
summons or petition (2). 

Stub-Seot. 2 . — Sum for Personal Inconvenience or Lose. 

159. The court in its discretion may allot to any tenant for life 
or for any other partial or qualified estate, for his own use, a portion 
of the sum paid into the Bank, as compensation for any injury, 
inconvenience, or annoyance which he may be considered to sustain, 
independently of the actual value of the lands taken and of the 
damage occasioned to the lands held therewith, by reason of the 
taking of such lands and the making of the works (m). A tenant 


(c) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, o. 18), a. 70. 

U) Re Jolliff^s Estate (1870), L. R. 9 Eq. 668. 

(e) Nash V. Nash (1868), 37 L. J. (CH.) 927. 

(/) Re St, Katherine Rock Co,f Ex parte Back (182S), 2 Y. & J. 386 ; and see Ex 
pafie Cofield (1847), 11 Jur. 1071 ; Re London and Tilbury Rail, Co,, Be Pedlet/e 
Estate (1855), 1 Jur. (n. b.) 654 ; Re London, Brighton and South Coast Rail, Co., 
Ex parte WUkinson (1849), 3 De G. & Sm. 633, 

(^ Such as the rector (Ex parte Liverpool {Rector) (1870), L. R, 11 Eq. 15 ; Ex 
parte St, Martin\ Birmingham {Rector) (1870), L. R. 11 Eq. 23), or the trustees 
of the ground {Re St, Pancras Burial Ground (1866), L. R. 3 Eq. 173 ; and 
compare Champneys v. Arrowsmith (1867), L. R. 3 C. P, 107, Ex. Oh,). 

{K) Ord. 55, r. 2. The provision in the Lands Clauses Consolidation Act, 
1845 (8 & 9 Viet. 0 . 18), s. 70, as to procedure ^petition, is repealed by this rule 
{Ex parte London Corporation (1883), 25 Ch. & 384. See title Praotiob and 
Procedure). 

(i) Be Bethlehem and Bridewell Hospitals (1885), 30 Ch. D. 541 ; Re Broadvmd 
(1886), 55 L. J. (oh.) 646 ; Re De Qrsy*s{Ear^ Settled Estate, [1887] W. N. 241 ; Re 
St, Alban^s, Wood Strut {Rector) (1892), 66 L. T. 51. 

{k) Re Hargreave's Trust, Ex parte Bradford Corporation (1888), 58 L. T. 367 ; 
Ex parte Jesus College, Cambridge (1884), 50 L. T. 583 ; Re Anders (1894), 70 L. T. 
765. 

{t) Re Manchester, Sheffield and Lincolnshire Rail, Co., Ex parte Sheffield 
Corporation (1855), 21 Beav. 162 ; Re Arden (Lord) (1875), 10 Ch. App. 445 ; Re 
Browse's Trusts (1866), 14 L. T. 37, C. A. ; ite Southampton and Dorchester Rail. 
Co., Ex parte Rinfs College, Cambridge (1862), 5 De G. & Sm. 621 ; Re Gore 
Langton's Estates (1875), 10 Ch. App. 32a The practice is to divide the brokerage 
charges equidly although the amounts are unequal {Ex parte Emmanuel Hospital 
(1906), 24 T. L. R. 261). 

(m) Lands oiaiises Consolidation Act, 1845 (8 & $ Viet o. 18), s. 73; Taylor 
V. Chichester and Midhurst Rail. Co. (1870), L. R. 4 H. L. 628, at p. 643. Thus, a 
sum may be allowed to a rector for annoyance caused to him by the construction of 
a railway in what was part of his glebe {Re East Lineoknehire Bail, Co., Ex parts 
Little Steeping (Rector) (1848), 5 Ry. & Can. Cas. 207 ; Re Saunderton Glebe Lands, 
Sx parte ^unanrton (Rector), [1903] 1 Ch. 480 ; Rs OoUids Estate (1866), 14 L. T. 
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for life is not allowed any capital sum for matters in respect pi 
which he is entitled to the income of the money in court, and so^ 
income may be deemed sufficient compensation. Thus, he will not 
be entitled to any sum as representing the fees and fine on 
enfranchisement of copyhold lands ^n), and he may not be entitled 
to any capital sum* in respect of minerals which might be worked 
out in bis lifetime (o). 

A tenant for life or for a less estate may be allowed out of the 
money in the Bank a sum to cover the costs he may have 
properly incurred in connection with the purchase or taking of the 
land, such as the costs of preliminary negotiation (p), of an arbi- 
tration as to the price of the land when the award has been less than 
the amount offered (gr), and other similar matters (r). 

Costs incurred by such a tenant in opposing the special Act 
while passing as a Bill through Parliament are not payable out 
of the fund in court under the Lands Glauses Acts («), but the court 
can authorise the payment of such costs out of the money in court 
either under its general jurisdiction (a) or under the Settled Land 
Act, 1882 {b). 

'V^en the money paid for the land has been paid to trustees 
instead of into the Bank by reason of its being under £200, the 
trustees may allot to such tenant a sum for injury, inconvenience, 
or annoyance in the same way as the court (c). 

Sub-Seot. i.— Interim Tnve$tment and Payment of Dividend*. 

160. Until the money is permanently applied the Chancery 
Division may order that it be invested b^ the Paymaster-General 
in any of the stocks, funds, or securities m which cash under the 
control of the court may be invested (d). 

The court may likewise order that the interest, dividends, and 
annual proceeds of these investments be paid to the party who 


352) : or to a tenant for life for money laid out on a road for which the promoters 
agreed to ray (Be Marlborough’i {Duke) Mitatei (184^ 13 Jur. 738). 
fn) Be tFtlnm’t (Sir T. M.) Eriates (1863), 32 L. J. (ch.) 191. 

( o) Be BMnetm’* Settlement Truet*, [189 IJ 3 Ch. 129 ; but see Cardigan v. (hirzon 
Horn (1898), 14 T. L. R. 550. 

(p) m Strathmore Eilates (1874X L. B. 18 £q. 339 ; Be OWum't EBale, [1871] 
W. N. 190. 


M Be Berkeley’* (Earl) Will (1874), 10 Ch. App. 56 ; Be Aubrey’* Eetate (1853), 
17 Jur. 874 ; Ex p<trte WhUvwrth (Carole) (1871), 24 L. T. 126. 

(r) Be Olebe Land* of Cheat Yeldham (1869), L. B. 9 Eq. 68 ; Blaek/ord v. Davie 
(1869), 4 Ch. App. 304 ; Bee* v. Metropolitan Board of Work* (1880), 14 Ch. D. 
37i2 

Re BerkeU^i (Ea/rl) Will, twpra ; Re Nichoire Estate, [1878] W. N* 154. 

(A) Re Ormrod^B Settled Eetates, [189^ 9 Ch. 318 ; Re Londm Couniy Cmml, 
Ex parte Rmnington (1901), 84 L. T. 808 ; and compare A.-O. t. Brecan 
‘ Tratum (1878), 10 Ch. D. 204. 

45 d: 46 Viet. c. 38, s. 36. 

Lands Clauses Con^dation Act, 1845 (8 A 0 Vioi o. 18), s. 73. 

, ) Ibid., b. 70; Re Metropolitan and Bietrkt Railwaye Act, Ex parte St. John 
BaptUt OoUege, Oxford (1882), 22 Ch. D. 93, 0. A. ; Re Brown (1890}* 59 L. J. 
(oh.) 530, 0. A. For the list of funds, stocks, and securities in which the money 
may be invested, see R. S. C., Old. 22, r. 17. The official broker is employed ; 
as to costs of brokerage, see Be OaseUe^ [1901] 1 Ob. 923, 
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would for the time being be entitled to the rents and profits (e). *• 

Tflns, they may be orders to be paid to the person who was tenant Persoos 

for life of the lands taken, although the conToyance has not been under 
executed, provided the promoters have taken possession (/). They BiBabOttr. 
may be ordered to be paid to trustees, whether private (9) or chari- 
table (h), and to persons entitled to the fees, if any, of disused income, 
burial grounds («). Where there are successive interests the order 
may direct that the dividends be paid to the person entitled for the 
time being, as in the case of rectors and vicars (k), or to a man for 
his life and then to his wife (Q. If the order is not made in this 
form, a fresh order may be necessary (m). The dividends unpaid at 
the date of the death of any person entitled to the rents and profits 
will be apportioned and paid to the personal representatives of 
the deceased (n). 


Sub-Seot. 4 . — Permanent Application of Monty. 

161. The money in the Bank may be permanently applied in the tor 

purchase or redemption of the land tax (o), or in the discharge of “wUcation 
any debt or incumbrance affecting the land in respect of which such “ 
money shall have been paid or affecting other lands settled therewith 
to the same or like uses, trusts, or purposes (p). Thus, a corporation 
may be allowed to apply the money to pay off mortgages on other cor- 
porate land or tolls, or to pay off bonds the interest of which was 
payable out of the common fund, which was mainly made op of the 
rents and profits of land (9). An order may be made sanctioning 


(«) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), b. 70. 

(/) lie Wrey'e Settlement (1865), 13 W. R. 643; Ex parte (1847), 11 

Jur. 1071 ; Re John Hvngerjord (1856), 1 K. & J. 413. 

(g) Re Clinton (1860), 6 Jur. (n. s.) 601 ; Re Co7dson*e Settlement^ [1867] W. N. 
233 ; Re Pryor's Settlement, [1876] W. N. 141 ; Re Foy's Trusts (1876), 23 W. R. 
744 ; Re Metropolitan Rail, Co, and Maire, [1876] W. N. 246 ; Re Coe's Estate 
(1854), 3 W. R. 119. 

(^) Re Collin's Charity and London and Birmingham Railway (1861), 20 
L. J. (oh.) 168 ; Re Codrington's Charity (1874), L. R. 18 Eq. 658; Re Davenant's 
Charity (1854), 2 W. R. 344. 

(t) Ex parte Liverpool (Rector) (1870), L, R. 11 Kq. 16 ; Ex parte St, Martin's, 
Birmingham (Rector) (1870), L. R. 11 Eq. 23 ; Re St. Pancras Burial Ground (1866), 
L. R. 3 Eq. 173. 

(k) Re Pearce (1857), 24 Beav. 491 ; Re St, Senses (Rector etc,) (1865), 12 L. T. 
76a ; V. Brandreth (1842), 1 Y. & C. Ch. Cos. 200; Re the East Lincolnshire 
Rail, Co's Acts, Exports Canterbury (Archbishop) (1848\ 6 Ry. & Can. Cas. 699. 

(Q Re How's Trust (1860), 16 Jur. 266 ; Rs Lowndes' Trust (1861), 20 L. J. (ch.) 
422 ; Re Brent's Trust (1860), 8 W. R. 270. 

(m) Re Jolliffe's Estate (1870), L. R. 9 Eq. 668 ; and see Chapman v. Chapman 
(1874), L. R. 17 Eq. 350. 

(n) Supreme Court Fundp Rules, 1905, r. 62. 

(oj See, for example, Re Lee and Hemingway (1883), 24 Ch. D. 669 ; Re London 
and Birmingham Rail, Co,, Ex parte Northwi^ (1834), 1 Y. & 0. (ex.) 166 ; Re 
Qwm Ocmel (Vicar) (1863). 8 L. T. 233. 

(p) Lands Clauses Consolidation Act, 1845 (8 & 9 Tict. c. 18), s. 69. 

(A Re Derby Munkwal Estates (1876), 3 Ch. D. 289 ; Re Eastern Counties RadL 
Co,, Ex parte Cambrige Corporation (IMS), 6 By. A Can. Cas. 204; and see 
Ex parte Hythe Corporation (1840), 4 Y. & C. (EX.) 65 ; Re Dublin, Wicteloiw and 
Wexford Rail. Co., m parte Tottenham (1884), 13 L. R. Ir. 479 ; Re Dublin, WiMow 
and Wexford Rail, Co,, Ex parte Richards (1890), 25 L. R. Ir. 176. 
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the application of the money to purchasing the surrender of beneficial 
leaseholds (r), in redeeming qnit rents and rent-charges (a), an 
paying off rent to prevent re-entry on leasehold premises (t), in re- 
instating structures to prevent a sale under a Building Act (a), and 
in paying off expenses under Inclosnre Acts (&). It may not, how- 
ever, be applied in paying off charges payable by the person in 
possession, and not cWged on the inheritance, such as expenses for 
the restoration of a chancel, or in paying off money borrowed from 
the Governors of Qneen Anne’s Bounty (c). 

162. It may also be permanently applied in the purchase of other 
lands to be conveyed, limited, and settled upon the like uses, 
trusts, and purposes, and in the same manner, as the lands in 
res^t of which such money has been paid stood settled (d) or 
limited (e). Thus, the purchase-money for copyhold lands may be 
laid out in the purchase of copyhold lands (/), and that for freehold 
lands in enfranchising copyhold lands (p), but in the absence of 
special circumstances the purchase-money for freehold lands will 
not be allowed to be laid out in the purchase of copyholds (h), lease- 
holds (i), or equities of redemption {k). The erection of permanent 


(r) Be Manchester^ Sheffield and Lincolnshire Rail, (7o., Ex parte Sheffield Corpora- 
tion (1855), 25 L. J« (CH.) 587 ; Ex parte Londoii {Bi^wp) (1860), 2 ])e G. F. & J. 
14, 0. A. ; Exports London Corporation (1868), L. E. 5 Eq. 418 ; Re Tovmshend*t 
{Marquis) Estates, [1882] W. N. 7. 

(a) Re Otmmissioners of Public Works, Ex parte Studdert (1856^, 6 L Ch. R. 63 ; 
Re Commissioners Church Temporalities, Ireland, Ex parte Leconjield {Lord) (1874), 
1. R. 8 £q. 559 ; Re Dublin, Wicklow and Wexford Rail, Go,, Ex parte Tottenham 
(1884), 13 L. R. Ir. 479. 

(0 Re London Street, Greenwich (1887), 57 L. T. 673. 

(a) Re Davis and Crystal Palace and West End Railway Act, Ex parte Davis 
(1868), 3 De G. & J. 144, 0, A. 

(b) Re Oxford, Worcester etc. Rail, Co,, Ex parte Lockwood (1851), 14 Beav. 158 ; 
Ex parts Queend College, Cambridge (1849), 14 Beav. 159, d. ; Vernon v. Manvers 
(EaWKl862),41 W. R. 133. 

(c) Rtf Loulh and East Coast Rail. Co., Ex parte Grvmoldby (Rtfcfor) (1876), 2 Ch. 1). 
226; Re Hull Railway and Dock Act, Ex parte Kirksmeaton {Hector) (1882), 20 
Ch. D. 203 ; Re Commissioners of Public Works, Ex parte Studdert, supra ; and 
compare Ex parte London County Council, Ex parts Christ Church, East Greenunch 
{Vicar), [18961 1 Ch. 620. 

(cO Lands Cianses Consolidation Act, 1846 (8 & 9 Viet c. 18), s. 69. 

(tf) Kelland v. Fulford (1877X 6 Ch. D. 491, per Jessel, M.R., at p. 494 ; and see 
Ex parte Castle ByUiam (Ficar) and Ex parte Midland Bail, Co,, [1895] 1 Ch. 348. 

(/) Re Eastern Counties Rail, Co,, Ex parte Sawston {Vicar) (1858), 27 L. J. 
(ch.) 755 ; Re Browne and Oxford and Bletchleu Junction and Buckinghamshire 
Railway Acts (185^, 6Ry. & Can. Cas. 733, C. A 
{g) 1m Oheshimt College (1855), 3 W. R. 638 ; Dixon y. Jackson (1856), 25 L. J. 
3H.) r''* 



J. 

;0B.) 815, C. A. ; Ex parte Trinity College, Cambridge (1868), 18 L. T. 849; Re 
\ih Chapel (1874), 44 L. J. (cH.) 375. The purchase-money for leaseholds 
may be laid out in buying copyhold lands (Rtf OoutJs EsURe and Re Liverpool 
Dock Acts (1851), 1 Sim. (N. 8.) 202) or freeholds {Re Brcuhet^s Trust (1858^ 6 
W. R. 406 ; Rtf Parker^s Estate (1873), L. R. 13 Eq. 495) ; but as to apj^rtioned 
rights in leaseholds, see p. 147, post. As to purci^ing land in the Isle of Man. 
see Rtf TayUri^s Estate 40 L. J. (oh.) 454. 

S Re OheUtnham and Great Western Rail, Co., Ex parte Craven (1848), 17 L. J. 
216 ; RePortadown, Dungannon and Omagh Junction Rail. Co. (1876), 10 1. R. 
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boildingB has been authorised in oases where it was for the benefit 
Df the estate or trust, on the ground that this was equivalent to a 
purchase (0. 

If the money has been paid into the Bank in respect of any 
buildings taken under the special Act or injufed by the proximity 
of the works, the money may be applied in removing or replacing 
such buildings or substituting others in their stead in such manner 
as the court may direct (m). ^ 

In addition to these modes of applying the money, it may be 
invested or applied as capital money under the Settled Land Acts 
whenever it is. liable to be laid out in the purchase of land to be 
made subject to a settlement (n), and by the term “ settlement ” is 
not meant a settlement as defined in those Acts, but the provision 
is applicable in all cases where the land stands limited as provided 
in the Lands Glauses Acts(o). 

As the money is to be laid out in lands or buildings to stand 
limited to the same uses as the lands purchased stood limited, 
the money in the Bank for the purposes of descent is deemed to be 
reconverted into land until some person becomes entitled abso- 
lutely, when the constructive reconversion can be stopped (p). 

163. When the purchase-money or compensation has been paid 
to trustees instead of being paid into the Bank, such money and 
the produce arising therefrom must be applied by the trustees in 


(l) Re London and North Western Railway Act, Ex parte Liverpool Corporation 
(1866), 1 Ch. App. 596 ; Re LeigWs EstaU (1871), 6 Ch. App. 887 ; Drake v, Trefum 
(1875), 10 Ch. App. 364. Orders for the application of the money in buildings and 
improvements are now usually made under the powers contained in the Settled 
Land Acts. Sec infra. Money paid for part of a glebe has been allowed to 
be laid out in building a new rectory (Re Jvhiijield (Incumhent) 1 John. & 
H. 610; Ex parte Bradfield St. Claire (Rector) (1875), 32 L. T, 248 ; Ex parte 
Hartington (Rector) (1875), 23 W. R. 484 ; Ex parte Claypole (Rector) (1873), L. R. 
16 Eq. 574; Ex parte St. Botolph, Aldgate (Vtcar), [ISS-^ 3 Ob. 544). 

(m) Lands Clauses Consolidation Act, 1645 (8 & 9 Vict. c. 18), s. 69. Thus, 
money paid for land taken by a railway com})any has been authorised to be laid 
out in removing and altering farm buildings rendered unsafe or unsuitable by reason 
of the construction of the railway (Re Johnson^ SeiiUmmU (1869), L. R. 8 Eq. 348) ; 
and in building new ones (Re Oxford, Worcester and Wolverhampton Rail. Co., Ex 
parte Milward (1859), 29 L. J. (CH.) 246 ; Re Kent Coast Rail. Co., Ex parte 
Canterhvry (Dean) (1862), 10 W. R. 606 ; Bwckinghamdwre Rail. Co., Ex parte 
Bicester (Uhurehwarderis) (1848), 5 Ry. & Can. Oas. 205) ; money paid for Ams- 
housea may be ordered to be laid out in building others (Re SotdhampUm and 
Dorchester Railway Act, Ex parte Thomer^s Charily (1848), 12 L. T. (o. B.) 266 ; 
and see Re St. TJwmads HosfUal (1863), 11 W. R 1018). 

(n) Settled Land Act, 1882 (45 dc 46 Yict. e. 38). For the application of 
moneys under these Acts, see title Real Propertt and Chattels Real. 

(o) Ex parte CadU Bytham (Vicar) and Ex parte Midland RaiL Co., [1895] 1 Ch. 
348 ; Re Byron's Charity (1883), 23 Ch. D. 171 ; and see Kelland v. Fulford (1877), 
6 Ch. D. 491. 

(p) Kelland v. Fvlford^ supra; Dearberg y. Letthford (1895), 72 L. T. 489 ; Re 
Harropfs Esfals (1867), 3 Drew. 726 ; Diais v. Wright (1863), 32 Beav. 662. For 
oases under different provisions in special Acts, en^Midland Counties RodL Co. t. 
Osunn (1844k 1 ColL 80 ; Re Tylor's SOtlement (1852), 9 Hare, 596 ; Re BaUrtaon 
(1857), 26 L. J. (OH.) 349; Ee Skegge' Settlement (186^, 2 De Q. Sm. 
533, C. A ; Rs Stewart, Ex parte Cramer (1852), 1 Sm. & d. 32. Money in court 
under a 78 of the Lands Clauses Consolidation Ac^ 1845 (8 & 9 Yiot. o. IS), has 
been treated as personalty. See Re East Idneolnshire Railway Act (1851), 1 Sim. 
(h. b.) 260, and compare Be TSsgweU (1884), 27 Ch. D. 309. 
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the same modee ae when paid into the Bank, but it is not necessary 
to obtain any order of ttie court for that purpose (q). 

SUB'SsoT. 6.—Pttj/nunt to Ptrtom becoming ahtdutdy enitiUtd. 

164 . The money pfitd into the Bank is also payable under order 
of the court to any party becoming absolutely entitled (r). For 
example, it is payable to a person on coming of age, if he is then 
entitled to it for his own use (s), and to tenants in tail (0« Statutory 
bodies, whether with or without power of sale of land, may be 
entitled to have the money paid out to them (a). Trustees with 
power of sale (6) and trustees of charities, when the consent of 
the Charity Commissioners to the sale is not required (o), may be 
authorised to receive payment out. If the consent of the Charity 
Commissioners is required to the sale, and is not obtained to the 
payment out, the fund may be transferred to the account of the 
Official Trustees of Charitable Funds (d). The transfer of the fund 
to another account not in the name of the promoters is equivalent 
to payment out («). When a small sum remains after a permanent 
purchase or investment, the coiirt may authorise it to be paid out to 
trustees to be applied in permanent improvements (/), and if the 
balance remaining does not exceed d920, it may be paid out to the 
parties entitled to the rents and profits ig). 


(^) Lands Clauses Consolidation Act, 1845 (8 & D Viet. c. 18), s. 71. As to the 
payment of such money to trustees, see p. 109, ante. 

(r) Ihide, 8. 69. See Ex parte PToolmch Corporation (1908), 25 T. L. R. 370. 

(s) Kelland v. Fu^ford (1877), 6 Ch. 1). 491, per Jesskl, M.R. at p. 495 ; and 
see for other examples Re Mali's Estate (1870), L. R. 9 £q. 179 ; Ee Cant's 
EstaU (1859), 4 De U. & J. 503, C. A. For a case where the payment out was 
postponed, as the title w^aa possessory, see Re Harris, Ex parte London County 
Council. [1901] 1 Ch. 931. 

((} Tnere has been some diversity of (minion as to whether a disentailing deed 
is necessary; see and compare Re Rwtier’e IVill (1873), L. R. 16 E(p 479 ; Re JNorcop's 
JVUl (1874), 31 L: T. 85 ; Re SouthEastem Rail. Co. (1861), 30 Beav. 216 ; NotUy 
y. Palmer (1866), L. R. 1 E<i. 241 ; and Re Row (1874), L. R. 17 Kq. 300. The 
disentailing deed may be dispensed with when the fund is small {Sowry v. Sowry 
(1860), 8 W. R. 339 ; Re JFatson (1864), 10 Jur. (n. s.) 1011, C. A. ; TyUsn's 
^Trust (1863), 11 W; R. 869> 

^ ^a) Be Chelsea fFaterworks (7o.(18d7), 56 L. T. 421 ; Re Brundryand Frodingham 
, Urhan District Council (1904), 69 J. P. 96 ; Re Islington Borough Council (1907), 
71 J- P. 396 ; Ex parte King's College, Cambridge, [1891] 1 Ch. 677. 

(6) Re Gooch's Estale (1876), 3 Ch. D. 742 ; Re Hobson's Trusts (1878), 7 Ch. D. 708, 
C. A. ; Re St. Lvkds, Middlesex {Vestiy), [1880] W. N. 58 ; Re Thomad Settlement 
(1882), 30 W. R. 244 ; Re London, Brighten, and South Coast Rail. Co,, Ex parte Bow^ 
man, [1888] W, N. 179. Compare Re Smith, Ex parte London and North Western 
HaiL Co. and Midl^^ Rail. Co, (1888), 40 Ch. D. 386, C. A. ; Re Morgan, SmM v. 
May, [1900] 2 Ch. 474. ^ trustecis under the Settled Land Acts, see Re Rutland^ s 
(Duke) ^Uument (l983),49 L. T. 196 ; Re tVrigMs Ti'usts (1883), 24 Ch, D. 662; 
Re Harrop's Trusts (1883), 24 Ch, D. 717 ; Cookes v. Cookes (1887), 34 Ch. D. 498. 

(c) Re Faversham Charities (1862), 5 L. T. 787 ; Ex parte Ilaberdastiers' Co. 
(1886), 66 L. T. 758 ; Re Clergy (?iyhan Corporation, [1894] 3 Ch. 145, 0. A. ; Re 
mej^ld Cmrporodien and St. JFdUams Roman Calkolie Chapel and ScJmls, Sfu^field, 
[1903] 1 CJh. 208 ; and see R^Talington Borough Council (1907), 97 L. T. 78. 

(d) Re Bristol Grammar School Estates (1878), 47 L. J. (cH.) 317 ; Ex pgrte 
Bishop Monk's Horfield Trust (Trustees) (1881), 29 W. R. 462 ; Re St. Alban's, Wood 
Street (Rector) (1891), 66 L. T. 61. 

(e) Melting v. Bird (1853), 22 L. J. (cu.) 599 ; Re Buckingham (1876), 2 Ch, P. 
690, C. A. 

(/) Re Kinsey (1863), 1 New Rep. 303 ; Exparte Barrett (1850), 19 Tj. J. (CH.) 416. 

(p) Re Egremont (Lord) (1848), 12 Jur. 618 ; Re London and Birmingham Rail, 
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* Part Xt.~-Appi.icATioK of Monpv dbpositrd ik^ank. 

Sbot. 8 . — Money deposited in respect of Leases or Reversions. 

165. When the money or compensation in the Bank has been 
paid in respect of any lease or agreement for a lease {h) for a life 
or lives or years, or for a life or lives and years, or any estate in 
lands less than the whole fee simple thereof, or of any reversion 
dependent on any such lease or estate, the court may, on the 
application of any party interested in such money (i), order it to 
be laid out, invested, or accumulated and paid, in such manner 
as the court may consider will give the parties interested in 
such money the same benefit therefrom as they might lawfully 
have had from the lease, estate, or reversion in respect of which 
such money was paid, or as near thereto as may be (k). Such orders 
may also be made in respect of money paid for renewable lease* 
holds (Q, or in respect of compensation for leaving minerals 
unworked so as to afford support, when such minerals have been let 
on lease (m). 

The method of distribution depends on the nature of the 
interests of the parties. Thus, if a leasehold had been settled on a 
person for life with remainder over, such person is entitled to be 
paid such yearly sum raised out of the dividends and corpus as will 
exhaust the fund in the number of years which the lease had to 
run (n). In cases where the lease would have terminated during 
the life of the tenant for life, he is entitled to the whole sum, so that 
if he has only been paid the dividends during the continuance of 
the lease he becomes entitled at its termination to have the corpus 
paid to him (o). But if the lease is renewable from time to time so 
as to be practically perpetual, the tenant for life is only entitled 
to the dividends (p). If a person is entitled to an annuity charged 
on the leaseholds, and the dividends are not sufficient to pay it, a 

Oo. Act, Ex parte L(mghton( Rector) (1849), 5 Ky. &Csn. Cas. 591 •, Be Hidvin'e Estate 
(1853), 1 W . B. 505 ; Re Bateman's Estate (18.52), 21 L. J. (ch.) 691 ; Ex parte 
Sheffield fyicar) (1904), 68 J. P. 313. 

(A) “Lease” includes “ agreement for a lease.” See Lands Clauses Consoli- 
dation Act, 1845 (8 & 9 Viet. a. 18), s. 3, and Be King's Leasehold Estates, Exports 
East of London. Bail. Co. (1873), L. R. 16 Eq. 521. 

{{) The application is made by summons in the cases provided for in R. S. C., 
Old. 55, r. 2, and in other cases by petition. As to service on the remainderman 
on applications by tenants for life, see Ed Crane's Estate (1869), L. R. 7Eq. 322. A 
tenant who has received notice to quit from the owner is not a party interested 
in the money (Ex parte Nadin (1848), 17 L. J. (oH.) 421). 

(k) Lands Claasea Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 74 Compare the 
like provision in the Settled Land Act, 1882 (45 & 46 Yich, c. 3$), a 34. 

(J) Be Woods Estate (1810), L. R: 10 Eq. 572. i- 

(m) Be Barringtoru uamlen v. Lyon (1886), 33 Ch. Di‘1t23 ; Cardigan y. Gurxon 
Howe (1898), 14 T. L.' R. 550. Compare Re Robinson's Settlement Thrusts, [1891] 3 
Ch. 129. 

(n) Adtew v. Woodhead (1880), 14 Ch. D. 27, 0. A., approving Re Phillipd Trust 
(1868), L. R. 6 Eq. 250 ; & SeweU’s Trusts (1870), 23 L. T. 836 ; Ed Hunt's Estate, 
[18841 W. N. 181. To the Uke eifeot^ see St. Walsh's TruA (1881), 7 L. B. Ir. 
564; Be SouA City Market Co., Ex parte Bergin (ISd^), 13 L. B. It. 246. 

(«) Be Beaufoy's Estate (1862X 1 Sm. & Q. 20 ; Phillipt v. Sarjent (1848), 7 
Hare, 33. .*.• 

Ip) Re Woods Estate (1870h L. R. 10 Eq. 572 ; and see HbUier v. jBunM^1873), 
L. B. 16 Eq. 163 ; Maddy y. Hals (1876), 3 Oh. D. 327, C. A. ; Basbers 
SettUd Estates (1881), 18 Ch. D. 624 
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portion of the oorpnawill be sold from time to time to make np the 
deficiency (q). 

When the money in the Bank is in respect of reversions depen- 
dent on leases, a tenant for life is entitled to no more than the rent 
he received as lessor, so long as the lease would have continued. 
So if the land was let at leas than the rack rent, or if daring 
the term the property had increased in value, he will only be paid 
the amount of the rent out of the dividends, and the balance will 
be accumulated until the end of the lease (r), after which he will be 
entitled to the dividends on the whole eam(s). In the case of 
leases renewable at certain times on payment of a fine, the person 
entitled to the rents and profits will be entitled at such periods to 
a sum equal to such fine (t). In the case of compensation paid for 
minerals required to be left unworked, which would have been 
worked out during the life of the tenant for life, and in respect of 
which he would have received royalties, the sum will be apportioned 
as rent accruing de die in diem to the tenant for life during whose 
tenancy the mineral would have been worked out (a). In cases of 
property held by corporations not for their own beneficial in- 
terest, the court may authorise the whole of the dividends to be 
paid out, although in excess of the rent received {b). 


Part XII. — Costs when Money deposited. 

Sect. 1. — Power of the Court to give Coats. 

166. Where the Lands Glauses Acts are incorporated in the 
special Act (c), the court has power in all cases of moneys deposited 
in the Bank Of England under the provisions of those Acts or the 


M Be London^ Brighton^ and South Coast Rail Co,y Ex ^rte Wilkinson (1849), 
3 De G. & Sm. 633 ; Re Treacher^ $ Settlement (1868), 18 L. T. 810. 

(r) Re WooUm's Estate (1866), L. R. 1 Eq. 689; Re Wilkes' Estate (1880), 16 

Ch. D. 597 ; Re Mdie's Estate (1868), L. R. 7 Eq. 72 ; Cottrell v. Cottrell (1885), 
28 Oh. D. 628; Re Bowyer's Estate^ W. K, 48. Ab regards ecclesiastical 
property, to the like effect see Re South Western Railway Co.'s Ads^ Exparte Lambeth 
{Reetor) (1846X ^ S Winchester (Bishop) (1852), 10 

Hare, 137 ; ^ parte Oloueester {Dean^ (1850), 19 L. J. (cB.) 400 ; Ex parte 
Chrisiehwrch {Dean) (1853), 23 L. J. (CH.) 149 ; Re Wimbledon and Croydon Ra&way 
Act, Ex parte Cdwdprbury (Archbiahoj^ (1854), 23 L. T. (o. B.) 219. 

(s) Re Wilked mtaU (1880), 16 Oh. D. 597. 

(0 Exparte St. Pau^i (Precentor) (1855), 1 E. ds J. 538 ; Ex parte WinehesUr 
{Bishop)^ supra; and see Ex parte Westrmnster (Dem) (1854), 18 Jur. 1113. 

(a) Cardigan v. Curzon Howe (1898), 14 T. L. R. 550 ; Re Barrington^ Oamlm v. 
Lyon (1886), 33 Ch. D. 523 ; and compare Re Robinson's Settlement Trusts. [18911 
3Ch. 129. ■* 


(i) Re Westminster (Deanj^ Re Hampstead Junction Rail. Co. (165B), 26 Beav. 
214 ; Ex parte St. Thomad Church Lands and Temple Church Lands (Trustees), 
Bristol (1870), 23 L. T. 136 ; Re South Western Railway Co^s Acts, Ex parts 
Lambeth (Redmr)^ supra. 

(e) As to inc^oration, see p. 12, ante. This is subject to any variation in 
the special Act of the provisions in the Lands Glauses Acts, as to which see R. 
v. Si. Katharine's Dock (1866), 14 W. R. 978. 
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Bpeciol Aot, whether deposited as secarity before entry (d) or as 
pnrchase-money or compensatioii («), to order the promoters to pay Power of 
the costs of the matters hereinafter referred to (f), except where the Coort 
money has been so deposited by reason of the wilful refusal of any ^ < 
party entitled thereto to receive the same or^ to convey or release 
the lands in respect whereof the same was payable, or by reason of 
the wilful neglect of any party to make out a good title to the land 
required ig). 

By wilful refusal or neglect is meant a refusal or neglect without Befnmi to 
any reason (h), or with only a frivolous reason, or by imposing an 
improper condition, such as the prior payment of costs (i) ; but if the 
vendor has a substantial reason, whether invalid or not, the refusal 
or neglect is not considered wilful (Jc). A refusal is not wilful because 
the award or the service of the notice to treat is on substantial, 
though wrong, grounds considered invalid (1), or because the vendor 
is advised by legal opinion that the promoters have no power to 
take the land (m), or because the vendor has not paid off incum- 
brances which exceed the price to be paid for the laud or procured 
the holders to join in the conveyancefn). 

In these excepted cases, and in all cases of money deposited 
in court under Acts not incorporating the Lands Glauses Acts, the 
costs of and incident to all proceedings in the Supreme Court are in 
the discretion of the court or judge unless there are express statutory 
provisions to the contrary (o). 


(d) As to such deposit, see Lands Clauses Consolidation Act, 1845 (8 & 9 Viet 
c. 18), 8. 86, and p. 99, antd, and as to payment of costs, He London, Brightoi^ 
and South Coast Kail. Co.^ Expa/rte Flower (1866). 1 Ch. App. 599 ; Ex parte Morris 
(1871), L. B. 12 £q. 418 ; CharlJUm ▼. BolUsUm (1884), 28 Ch. D. 237. C. A. Costs 
are not so p^able if money is deposited by agreement in a bank other than 
the Bank of England {lie Eastern Courdies ana Tilbury Junction Bail. Co., Ex parte 
Cave (1856), 26 L. T. (o. s.) 176). 

(e) Lan^ Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 18), ss. 69, 71, 76, 
and see pp. 107, 109, ante. 

(/) These costs cannot be ordered to be paid out of any specific fund {Be Neath 
and Brecon Bail. Co. (1874), 9 Ch. App. 263 ; Ex parte Great Northern Bail. Co. 
(1848), 5 By. & Can. Cas. 269). 

{g)^ Lands Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 16), s. 80. This 
provision is not affected by B. S. C., Ord. 65, giving the court a discretion as to 
costs (Beeve v. Gibson, [1891] 1 Q. B. 660, C. A. ; Hasher v. Wood (1885), 54 L. J. 
(Q. B.) 419, 0. A.). 

{h) See Be Dublin Corporation, Ex parte Dowling (1881), 7 L. B. Ir. 173. 

(0 Be Turner’s Estate and Metropolitan Baibway Act, 18^ (1B61), 5 L. T. 524. 

(h) Be Windsor, Staines and South Western BaUway Act (1860), 12 Beav. 522 ; 
Ex parte Birlbeek Freehold Land Society (1883), 24 Ch. D. 119 ; Be Leeds Orammair 
Sthoollim), 70 L. J. ^u.) 89. 

(Q Ke East India Docks and Birmingham Junction Bailway Act, Ex 
Bradshaw (1648), 16 Sim. 174 ; Ex parts Bailston (1851), 15 Jur. 1028 S’; 

Metropolitan Distrid Bail. Co., Imparts Lomson (1868), 17 W. B. 186. 

(m) Be Byde Oorrmimoners, Ex parte Deuhwooa (1856), 26 L. J. (ch.) 

299 ; i2s Luke^s Vestry, Middlesex, and London School Board, [1889] W. N, 

102. f 

(n) Be Crystal Palace BaU. Co. and Be Divers (1855), 1 Jur. (n. s.)995 ; Be Nash 
(18^9), 1 Jur. (N. 8.) 1082. 

(o) Judicature Act, 1890 (53 & 54 Viet, a 44), s. 5 ; and see fpr example, Be 
SdmasT, [1902] 1 Ch. 326, 0. A. ; Be Fisher, [1894] I Ob. 460, Os A. 



OOMFUUCmT POBOH&SB OF LAND AND OOHPNljiSATION. 


Smt.B 

Oostolbir 

iribloh 
Ptomoters 
an liable. 

OofUtobe 
paid by 
promoters. 


Additional 
costa of 
pnrohase. 


Ck»t8of 

unnecessary 

proceedings. 


Of appoition- 
ing rents. 


Sbox. 2. — Oo$t» far which Promoters are tiahle. 

Sxib-Seot. 1,—In Oeneral. ' 

167. When moneys have been deposited in the Bank the 
promoters may be ordered under the Lands Glanses Acts (p) to pay 
the costs of the following matters, including all reasonable charges 
and expenses incident thereto, that is to say (1) of the purchase 
or taking of the lands, or which have been incurred in conse- 
quence thereof, other than such costs as are otherwise provided 
for under those Acts ; (2) of the investment of such moneys in 
Government ox real securities or other securities in which cash 
under the control of the court may be invested (q) ; (8) of the re> 
investment thereof in other lands ; (4) of obtaining the proper orders 
for any of these purposes, and of the orders for the payment of 
dividends and interest on the secnrities in which such mone^ are 
invested, and for the payment out of court of the principal of such 
moneys or of the securities; and (6) of all proceedings relating 
thereto, except such as are occasioned by litigation between adverse 
claimants. 

Sub-Sect. 2. — 0/ purchasing and taking Lands. 

168. Most of the coats of purchasing and taking lands are 
otherwise provided for(r), but if additional costs are incurred in 
applications to the court which are rendered necessary by reason of 
lunacy («) or because of the existence of an administration suit [t\ the 
promoters may be ordered to pay such additional costs. 

When the money has been deposited as security before entry 
by the promoters, they may be ordered to pay certain costs con- 
nected with the taking of the land, but not costs the payment of 
which is provided for under other sections although these in fact 
remain unpaid (a). Thus, they have been ordered to pay the 
vendor’s costs occasioned by the summoning of a jury to assess the 
compensation, which, owing to an agreement between the parties, 
became unnecessary (b), also the costs of assessing the compensa- 
tion when the provisions of the Lands Clauses Acts as to costs were 
not incorporated in the special Act (c). When part of land subject 
to leases has been taken, the promoters have been ordered to pay 
the costs of apportioning the rents among the various parties, 


Lands Clauses Consolidatiou Act, 1845 (8 & 9 Yict. c. 18), s. 80. 

As to such investment, see s. 70, and p. 117, ante. As to costs of in- 
vesting in such other securities, see Rs Metropolitan and JXsirict RaUw^s Ads^Ex parte 
St Jem Baptist GoUegSy Oxford (1882), 22 Ch. D. 93, C. A. ; ite Hamhwru. [1883] 
W. N. 116 ; Re Brwm (1890), 03 L. T. 131, 0. A. : Re GaseUe, [1901] 1 Ch. 923. 

(r) E.g,y Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), ss. 24, 34, 61, 
67, 82, 

{s) Re Taylor and York and North Midland Radi. Go. (1849), 1 Mac. dc Q. 210 ; 
Re WaBker, Ex parte Manchester and Leeds BaiU. Go. (1851), 7 By. & Can. Oas. 129 ; 
Re Brisede (1864), 2 Do d. j, & Sm. 249, a-'A. 

(e) Eaynes y. Barton (ISn). 30 L. J. (oh.) 804, 808, and (1866) L. B. 1 £q. 
422 ; Picard v. MUdM (1^6), 12 Beav. 486. 

(a) Ex parte Great Northern Bail Go. (1848), 5 By. & Can. Cas. 269 ; and see 
Haynes v. Sartm (1861X 2 W. R. 777. 

O) Ex parte MOrrie (1871), L. B. £q. 418. 

(a) Re Bardie Aeoownt and Epping Foreet Act, 1878, [1882] W. tf . 33^ 
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whether done by justices or by agreement, and also the costs swr. 2 . 
incurred in regard to settling accommodation works (d). Similarly, Costs tor 
when tdter entry the undertaking was abandoned subject to com* wUeh 
TOUsation to the landowner for disturbance, the promoters have Promoters 
been ordered to pay the costs of ascertaining this compensation (e), »ro Usble. 
but the court has only power to inake a general order as to these costs, 
and cannot order them to be paid out of the money deposited (/). o(»m|>Maation 

Sub-Seot. 3. — 0/ Interim Investment Mice. 

169. Pending the permanent application of the money in the Cort. ot 
Bank, the promoters may be ordered to pay the costs of interim Interim 
investments in real or other authorised securities, even althoogh a 
contract for the purchase of land as a permanent investment has 

been entered into (g), and such order does not affect the liability of 
the promoters to pay the costs of a subsequent permanent invest- 
ment (k). The court has also power to order the promoters to pay 
thacosts of more than one interim investment (i), as, for example, of 
an investment on mortgage when under a previous order the 
money has been invested in Consols (k). Such an investment on 
mortgage may, however, be treated as a permanent investment (1). 

When the money is ordered to bo invested in stock the official 
broker must be employed (m)# and the whole sum ordered must be 
invested, as the promoters are required to pay the broker’s 
chai’ges (n). In practice these are paid in the first instance by the 
applicant and recovered from the promoters as part of his 
reasonable costs and charges (o). 

Sub-Sect 4. — 0/ Beinvutment in other Lande. 

170. When it appears to the court that it is for the benefit of Cmi. of 
the parties interested in the moneys that the same should be reinvestment, 
invested in the purchase of lands in different sums and at different 

times, the court may, if it thinks fit, order the costs of any such 

(d) Be London, Brighton and SotUh Coast Bait Co,, JSx parte Flower (1866X 1 
Ch. App. 599 ; and see Be Hampstead Junction Bait, Ex parte Buck (1863), 1 
Hem. & M. 619. 

(e) Charlton v. Bolleston (1883), 28 Ch. D. 237, C. A. 

(f) Be Neath and Brecon Bail, Co, (1874), 9 Ch. App. 263. 

" Be Lvoerpool etc. Bail, Co, (185«3), 17 Beay. 392. 

f Be Dodd's Estate (1871), 19 W. R. 741 ; Be Wilkinson's Trust (1868), 18 
. 17 ; Be Gaselee, [1901] 1 Ch. 923, at p. 928. 

(t) Be Blyth'e Trust (1973), L. R. 16 £q. 468, per Lord Sklborvb, L.C., at p. 469 ; 

Be Hereford, Hay, and Brecon Bail, Co, (1864), 13 W. R. 134 ; Be Nepton's Uharity 
(1906), 22 T. L. R. 442. 

{k) Ibid., and Re SewarVs Estate (1874), L. R 18 £q. 278 ; Be WiUiam Smith's 
Estate (1870), L. R 9 Eq. 178 ; Beading v, Hamilton (1862), 5 L. T. 628. Pieyioiia 
to the decision in Be Blyih'e Trust, supra, the practice on this matter ivas unsettled. 

See ^ Lomoix (IS64), 2^ Beav. 294 ; Be Flemon's Trusts (187(^, L. R. 10 £q. 612. 

For a cose of Feinvestinent in stock, see Be Brown (1890), 63 L. T. 131, C. A. 

(0 Be GedUng Beetary (1885), 63 L. T. 244. 

(m) West Biding and Lancashire BaUways R»1^4^[1876] W. N. 48, 80 ; Ex 
parte Bolton Junction Bail, Co. (1876), 24 W. R. 451, 

(fi) Ex parte Trinity House Corporation (1843), 9 Hare, 95 ; Be Kendal and 
We^tmardamd Railway Act and Be BraithwaitJe Trust (1853), 1 Sm. & G., Appendix 
XV. ; Be Gaselee, [1901] 1 Ch. 923. ^ 

(o) Be Gaselee, supra, at p. 927 ; and see Be Wilson (1853), 1 iW* B» 504 ; Bs 
Magdalen OoU^e, Oaford, [1901] 2 Ch. 786, 
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investments to be paid by tbe promoters, bnt otherwise the costei of 
one application only for reinvestment in land are allowed (p). If, 
however, the reinvestment is made in different sums at different 
times, the court will order the promoters to pay the costs of each 
reinvestment, unless ^e promoters can showt&t such reinvestments 
are capricious, vexatious, or unnecessary (o). 

Where the money is invested along with other moneys provided 
by the applicant, the promoters will be ordered to pay the whole 
costs of reinvestment except so far as they are increased by reason 
of tbe purchase-money exceeding the moneys deposited (r). If there 
are two or more funds deposited in the Bank, and these are invested 
together, promoters are entitled to a contribution from the other 
companies and corporations who are under a like obligation to pay 
the costs (s). The general costs of the application and of the 
purchase are borne equally, unless there are special circumstances, 
of which the inequality of the amounts is not necessarily one (t), 
but the ad valorem stamp, the surveyor’s fee, and, in some cases, the 
solicitor’s charges, have been apportioned rateably (a). If some of 
the parties who have paid money into the Bank are not liable to 
pay costs, the other promoters are only liable to pay the proportion 
they would have been liable to pay if all had been liable (b) . If some 


f Lands Clauses Consolidation Act^ 1845 (8 & 9 Viet c. 18), s. 80. 

Be Brandon's Estate (1862), 2 Drew. & Sm. 162, at p. 1G6 ; 8t. Bartholomew's 

Hospital {Trustees) (1859^, 4 Drew. 426, at p. 426 ; Ex parte Fishmongers' Co, 

S , 1 New Rep. 85 ; Be JVoolky's Estate (1853), 17 Jur. 850 ; and compare Be 
n and Birmingham Bail, Co.^ Ex parte Eton College (Provost) (1842), 3 Ry. & 
Can. Caa. 271 ; Be London and Birmingham Bail, Co., Ex parte vPaste Lanas of 
Boxmoor (Trustees) (1844), 3 Ry. k Can. Cas. 513 ; Be St Kalharine's Dock Co, 
(1844), 3 Ry, & Can. Cas. 514 ; Be London and Birmingham BaBway to 
Northampton, Ex parte Bouverie (1846), 4 Ry, & Can. Cas. 229 ; Be Merchant 
Taylors^ Co, 0847), 10 Beav. 485 ; Jones v, Lewis (1850), 2 Mac. & G. 163 ; Ex 
parte St, Katharine's Hospital (1881), 17 Ch. D. 378, decided under similar 
provisions in special Acts. 

(r) Be Clark, [1906] 1 Ch. 615 ; Be Metropolitan Bail, Co, and GonviUe and 
Caius OoUege (1887), [1906] 1 Ch. 619, n, stating the principle laid down in 
Be Sheffield and Lincolndivre Bail, Act, Ex parte Hodge (184^, 16 Sim. 159 ; 
Be Southampton and Dorchester Bail, Co., Ex parte King's Uollege, Cambridge 
(1852), 5 De G. & Sm. 621 ; /?« Branmer's Estate (1849), 14 Jur. 236 ; BeLovehand's 
SettUa Estates (1860), 30 L. J. (cH.) 94. The orders made in Ex parte Bilston 
(OuraU) (1889), 37 W. R. 460, and Be Bagot's SeUled Estates (me), 14 W. R. 471, 
are not now followed. 


(s) Ex parte London (Bishop) (1860), 2 De G. F. & J. 14 ; A.-G. y. Boehester 
Corporation, [1867] W. N. 142 ; Exports Ecclesiastical Comnvissionsrs of England 
(1865), 11 Jur. (n. 8.) 461 ; Be Metropolitan Bail Co, and OonviUe and Qaim 
CoUege (1887), [1906] 1 Ch. 619, n. 

(Q Sm cases cited in last note and Ex parte Christ's Hospital (Oovemors) (1864), 
2 Hem, & M. 166 ; Be Byron's Estate (1863), 1 De G. J. & Sm. 358, Q, jL i Be 
Merton College (1864), 1 De G. J. k Sm. 361, C. A. ; Ex parte Trinity OoUege, 
Cambridge (Master etc,) (1868), 18 L. T. 849 ; and see Be Leigh's Estate (1871)» 
6 Ch. App. 887 ; Be Maneheker and Leeds Bail Co,, Ex parte QatkeU (1876), 2 
Ch. D. 360 ; Ex parte Chrid'e Hospital (Governors) (1879), 27 W. R 468. 

(a) Be BisdsoptmU FonModion, [1894] 1 Ch. 185 ; Ex parte London (Bishop) 
(1860), 2 De G. F. & J. 14 ; Bx parte London Corporation (1868), L. R 6 Eq. 418 ; 
and see Ex parte Chisiskhiirck £1861), 9 W. R. ; Ex parte St, BarihetmesFs 
(1876), L. R 20 369 ; A.-G. v. Si John's Hospital, Bath, 

(h) \h\ke, in where there were'' seventeen separate funds in court, and six of 
the respondent were not liable to pay costs, the remaining eleven companies were 
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of the oompanies who have deposited moneys have amalgamated! 
« they will be treated for the purposes of costs as one company (c). 

If the deposited money belongs to persons who have become 
absolutely entitled, the promoters may be ordered to pay the costa 
of reinvestment (d), and they may also be ordered to do so in cases 
where, by reason of the death of the owner, the land purchased will 
be held to uses differing from those in existence when the land was 
taken (i;). 

If the court does not sanction the proposed investment, the po- 
moters are not required to pay the costs of the abortive application, 
and may be allowed their costs out of the fund deposited (/), and if 
the applicant has acted honA fide for the benefit of the estate in making 
the application, his costs will also be allowed out of the deposited 
moneys (9). If the court approves the purchase, but it is not com- 
pleted owing to the failure to make, or because of the great expense of 
making, a good title, the promoters are required to pay the costs (A), 
but not if the purchase is abandoned on insufficient grounds (1). 

171. The costs which the promoters are ordinarily required to pay 
on the purchase of land as a reinvestment are such costs as would in 
the case of an open contract be purchaser’s costs (ft). These include 
the costs of the reference to chambers in regard to the investigation 
of title, and of the conveyancing counsel to the court when neces- 
sary(0, and also the costs of the petitioner’s solicitor, according to 


ordered each to pay oue seventeejith of the total costs parte Eccletiastical Con^ 
misdonere of England (186fi), 11 Jur. (n. s.) 461 ; A»~G, v. Rochester CorvoraJtum 
(1867), 16 W. K. 765). 

(c) Ex parte Corpus Christi College^ Oxford (1871), L. R. 13 Eq. 334 ; Ex parte 
Qaskell (1876), 2 Oh. D. 360 ; lie Muilana Qr^ Western Rail. Co. (1881), 9 
L. R. Ir. 16. If a line Is leased, the lessors remain liable [Re Carlisle and SiLloU^ 
Rail. Co. (1863), 33 Reav. 253 ; if the undertaking is assigned, the assignors become 
liable [Ex parte Sheffield [Vicar) (190^, 68 J. P. 313). 

[dS Re Joneses Trusts (1870), 39 L. J. (cH.)i 190 ; Re Dodds Trust Estate (1871), 
► W. R, 741 ; and see Re De Beauvoir^s T ‘ ' " 


19 

Turner, L.J., at p, 670, C. A. 


Trusts (1860), 29 L. J. (CH.) 567, per 


8 W. R. 425, 
495 ; Re Eastern 


(e) Re De Beauvoir's Trusts^ supra; Re Benyon's Trusts, 

C. A. ; and compare Re Parker^s Estate (1872), L. R. 13 
Counties Rail. Co., Ex parte Peyton (1856), 4 W. R. 380. 

(/) Re Uardffa Estate [ISM), 18 Jur. 370; Ex parte Stevem (1851), 15 Jut. 
243 ; Re Macdonald, Re Louden and Blaxkwall Rail. Co. (1860), 2 L. T. 168. Pro- 
moters must pay the costs of obtaining the particular order that is made, not of 
that part of tne summons which failed [In re Jaxobs, Baldwin v. Peseott, [1908] 2 
Ch. 691). 

[g) Compare Re Leigh's Estale (1871), 6 Ch. App. 887 ; and see Lands Clauses 
Consolidation Act, 1845, s. 73, and p. 117, ante. 

[h) Re Woolley, Re East and Westindia Docks and Birmingham Junction Railway 
Act, 1846 (1853), 17 Jur. 850 ; Ex parte Holywell [Rector) (1865), 2 Drew. & Sm. 
463 ; Re Camesfs Trusts (1872), 20 W. R. 407 ; & North Staffordshire Rail. Co. 
and the Lands Clauses Consolidation Acts, Ex parte Vaudrey (1861), 3 Qiff. 224. 

(t) Re Lands Clauses OonsoHdalion Act, 1845, Ex parte Copley (1868), 4 Jur. 
(if. S.) 297. 

(ft) Ex parte Christ's Hospital (Qaeenms) (1875), L|^B. 20 Eq. 606 : Re Temple 
Olmth Lands (1877), 47 L. J. (ch.) 160 ; Re Eastern GounlUe RaiL Co., Ex parte 
Samton [Vicar) (1858), 27 L. J. (oh.) 766 ; Ex parte Thaoiest Charity [Trustees), 

( 1005] 1 Oh. 403 ; Be North Staffordsidre Railway Act, Ex parte Alsager [IncmibesU) 
I854i 2 ]^. Rep. 327. 

(Q These may be dispensed with if the amount m small (JZs Estale, 

[1876] W* N. 242 ; Re LapmrUh Charity, [1879] W. N. 37). If the fnoney il 
invested tofore the purchase is approved, the promoters an not required to pay 
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8 Bor»s. proper scale (m), for investigation of title and preparing and 

Costs for completing tiie conveyance (n). They do not include costs of 
wUA private counsel, except for consultation on difEicult points (o), nor 
include costs ordinarily paid by the vendor although the 
sieitaDle, contract makes them^ payable by the purchaser (jp). If, by reason 
of the applicants being under disability, additional costs are incurred, 
as where the purchasers are trustees of a charity ( 9 ) or hold 
ecclesiastical offices (r), or when the land or fund is the subject of a 
8uit(s), the promoters mav be ordered to pay the costs reasonably 
incurred in consequence (f). 

Suzidry 172. If the money is laid out in the purchase of copyholds, 

purposes. promoters are required to pay the fees of admission, but not the 

fines (u); if in the enfranchisement of copyholds, they pay the costs 
of the application and of the enfranchisement (a) ; if in redeeming 
land tax, they likewise pay the costs of the application and of the 
redemption (b) ; but if it is employed in discharging incumbrances 
or in the purchase of leaseholds by the reversioner, the practice is 
to order the promoters to pay only the coats of the application to 
the court and of getting the money paid out, but not of the 
reinvestment (c). If the money is applied in erecting buildings, 
whether in substitution for others or not, this is treated as a pay- 
ment out, and the promoters pay only the costs of the application 
and of the payment out (d). Thus, the costs of planning and 

the costs of purchase (Eco parte BouverU (1848), 5 Ry. & Con. Cas. 431 ; Kx parte 
Bishop MoriKs Horfield Trust {Trustees) (1881), 29 \V. R. 462). 

(m) Solicitors’ Remuneration Act, 1881 (44 k 45 Viet. c. 44) ; General Order 
(1882), Sched. I., Part I. 

(71) Re Merchant Taylorif Co, (1886), 30 Ch. D. 28, C, A. ; and see Re Steivarl 
(1889), 41 Ch. D. 494. 

( 0 ) Re Janets Settled Estates (1858), 6 W. R. 762. 

ip) See cases cited in note («), p. 129, ante, 

(g) Re Christas Hospital {Governors) (1864), 12 W. R. 669, but not the costs con- 
nected with ahew scheme when required for other reasons than the taking of the 
land {Re St. PauVs School, Finsbury (^1883), 52 L. J. (ch.) 454). 

(r) Exports Creech St Michad (Ftcar) (1852), 21 1. J. (cH.) 677. 

W Carpmael v. Profitt (1853), 17 Jur. 875. 

It) See also ArmUage v. AsJsKcm (1855), 1 Jur. (n. s.) 227 ; Re Brandon's Estate 
(1862), 2 Drew, k Sm. 162. 

{u) Re Eastern Counties RaiL Co., Ex parte Sawston {Vicar) and WakelirCs Charity 
(7W8t«es)(l858),6 W. R.492; ReCann and NotfoUcRailtpay Co.'s Acts {ISbO), 15 Jur. 3 

(a) Re Chesmmt College (1855), 1 Jur. (n. a) 995 ; iJixon v. Jackson (1856), 25 
L. J. (OH.) 688. 

(^ Be London, Brighton, and South Coast Bail. Co. (1854), 18 Bear. 608, 61 1 ; 
Re Shrnoshvry and Hereford Railway Act, Ex parte Bedahtes (186^, 2 Sm. k G. 466 ; 
Re Bethlehem Hospital (1875), L. R. 19 Eq. 457 ; and compare Ex parte Northwiek 
(1834), 1 Y. & 0. (xx^ 166 : Ex parte Trafford (1837), 2 ¥. 8; C. (bx.) 522. 

(c) ISe Manchester, Sheffield etc. Rail. Go., Ex parte ^ffield CorporcUion{lQ6b),2l 
Beav. 162 ; Re Sheffield IFatei'works Go., Ex parte Sheffield Town Trustees (I860), 8 
W. B. 602 ; Re Mark, [1877] W. N. 63 ; Mx parte London Corporation (1868), 
L. R. 6 £q. 418 ; and compare Re Eastern Courlkes RaiL Co., Ex parte Hardwwc 
{Earl) (1848), 17 L. J. (cHv) 422 ; Re Yeates (1848), 12 Jur. 279 ; Be Stanly oj 
Alderley {Lai^ (1872), L. K 14 £q. 227 ; Re DubUn. fVicklow and JVeaford Rail. 
Co., Ex parts RUhards (1880X 26 L. R. Ir. 176. A different rule has been applied 
m the case of thepimdiase of leases under the Episcopal and Capitular States 
Act, 1861 (14 k 15 Viet 0 . 104) {Ex parte London (Bishop) (1860), S De G. F. & J. 
14 ; Ex parte Manduster {Dean) {lS7d), 28 ll T. 184). 

(d) Re Whitfield {Inembent) (1661JL 1 John, k H. 610 ; Be Lathropp's Charity 
0866), L. R. 1 £q. 467.; Ex parU clalgpoU {Rector) (1873), L. B. 16 Eq. 574 ; 
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saperintending the baildings are not payable («), nor of the surveyor's 
^rtificate that the works have been completed (/), but the costs of 
a certificate of the sum due will be payable by the promoters (g), 

Svb-Seot. 6. — 0/ Maiming th» proper Ordvn, 

• 

173. On applications to the court to obtain the proper orders for 
interim or permanent investment, or for payment out of the money 
or of dividends, promoters are only required to pay such costs as 
are reasonably and necessarily incurred. If the application is 
made by petition when it could have been made properly and 
more cheaply by summons, the promoters will only be required to 
pay the costs which would have been incurred on procedure by 
summons (k); and if two applications are made when one would 
have sufficed, the promoters will only be required to pay the costs 
of one (t). They will only be ordered to pay the costs of service 
upon persons necessarily served ; and if such persons when served 
appear unnecessarily, they will not be entitled to their costs (k). 

174. If the application is simply for the reinvestment of money 
in land, and there are mortgagees or annuitants whose rights 

Ex parte Shipton-under- Wychmod (Bector) (1871), 19 W. R. 549 ; Ex parte (kmsion 
{Rector) (1876), 1 Ch. D. 477. As to sumtitutcd buildings, see Re 8<nUhampU>n 
cmd Dorchester Railway Act^ Ex parte Thomer's Charity (1848), 12 L. T. (o. s.) 266 ; 
Re Chelsea Waterworks Co., Ex parte St John% Fulham (Minister) (1856). 28 
L. T. (o. 8.) 173 ; Re Kent Coast Rail, Co,, Ex parte Canterbury (Dean) (1862), 10 
W. R. 505 ; iJs St Thoma^s Hospital (1863), 11 W. R. lOia 
(s) Re Butchers* Co, (18851, 53 L. T. 491. 

(/) Exports Shipton-unacr-Wychwood {Rector), supra, 

(a) Re Arden (1894), 70 L. T. 006, 0. A. 

(a) Re JoUiJ^is Estate (1870), L. R. 9 Eq. 668; Re Bethlehem and Bridewell 
Hospitals (1885), 30 Ch. D. 541 ; Bates v, Moore (1888), 38 Ch. D. 381 ; A,-0. v. 
St, John's HospUal, Bath, [1893] 3 Ch. 151. As to coses where the costs of a 
petition have been allowed, see Be St, Alban's, Wood Street {Rector) (1891), 66 
L. T. 51 ; Re Jacksm, [1894] W. N. 60 ; J2e Samders (1894), 70 L. T. 765. 

{%) E.g,, if a second order for payment of dividends is required by reason of the 
6rst order not being drawn so as to cover persons successively entitled, the court 
will exercise its discretion in the circumstances of the case as to ordering tlie 
promoters to pay the costs {Re Pryor^s Settlement Trusts (1876), 35 L. T. 202 ; Be 
Audenehaw School (1863), 1 New Rep. 255 ; Re Goe^s Estate (1854), 3 W. R. 119 ; 
Re Baaett^s Trustees (1850), 16 L. T. (0. 8.) 279 ; Exports Ecclesiastical Commissioners 
(1870), 39 L. J. (OH.) 623 ; Re Grand Junction RaUtoayActs, Ex parUHordeml 18^), 
2 De G. & Sm. 263 ; Re Metropolitan Rail, Co, and Maire, [1876] W. K 245 ; 
Re Ryder (1887), 37 CIl D. 595, C. A.). As to payment of dividends in case of 
resettlement, see Re Pick's Settlement (1862), 31 L. J. (on.) 495 ; Re Shakespeare'e 
Walk School (1879), 12 Ch. D« 178. Where there are severed fundi in court 
b^onging to the same trust, and one application only is necessary, the costa of one 
only will be allowed {Re Wilts, Somerset cmd Weymouth Rail, Co,, Re South Devon 
Rau, Go,, Re Corwwoul Rail Go., Ex parte Broke (Lord) (1863), 11 W. R. 505 ; 
Re PatUeon*i Devised Estates, Re PaUison^e Settled Estates (1876), 4 Ch. D. 207 ; Be 
Gore LuMjai^s Estates (1875), 10 Ch. App. 328; and compare Re Midland ^eat 
Western Bail Co. (1881), 9 L. R. Ir. 16). For other examples, see Re Spooner's 
Estate (1854), 1 £.& J.220 ; Re London and North Western Railumy Cb.’sAet, 1846, 
and Rugby and Stanford Railway Act, 1846, Be Pundable Railway CoJs Act, 
1845, JSb iNifis Braye (Batune>iHl863\ 11 W. R 333 ; jRs Long's Trust (1864), 33 
L. J. (oh.) 6^ ; Be IrieholWs Trust (1866), 36 L. J. (oh.) 516. 

(Jb) See R. S. 0., Ord. 65^ ir. 27 (19), (88), as to costs of service and appear- 
ance genemRy in connection with mattm in the Chancery Division. Nor will 
piomotecs have to pay costs of suck parts of the summons as may have failed (Re 
Jacobs, BaUunn v. Peseott, [1908] 8 Uh. 691). 
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are not otherwise affected, the proper conrse is to serve such 
mortgagees or annuitants and to tender them 80s. for costs, giving 
them ua intimation that if they appear at the hearing they will 
probably have to pay their own costs (!)• 

In the case of settljed land, when the money is to be laid out in 
other land, the remainderman need not be served or appear, and 
costs of service upon and of appearance by him may be disallowed (m). 

In cases of discharging incumbrances, baying copyholds, or laying 
out the money in buildings and improvements, the remaindermen 
and the trustees of the settlement should generally be served, so 
that they may have an opportunity of objecting (n). 

When the money has been deposited in respect of land which is 
the subject of an action, the parties to the action should be served, 
and in a proper case will be allowed their costs of appearance (o). 

Similar rules apply on an application for interim investments (p). 
Thus, mortgagees and other incumbrancers should not be served (q) 
unless they are in occupation (r). It is proper to serve the pro- 
moters on such applications («). In cases of improper service the 
costs thereby occasioned may be ordered to be paid by the applicant 
or out of the fund (t), and a like order may be made where, by 
reason of default or delay, or failure to serve on the part of the 
petitioner, additional costs have been incurred (a). 


itpptlOBtiollS 

for payment 
oat. 


Sub-Seot. 6 . — Of Payment out. 

175. When a person becomes absolutely entitled, the promoters 
will be required to pay the costs of the application to the court for 

(Q Re Oore Lanytcn'e Estate (1875), 10 Ch. App. 328, at p. 333 ; Be DuggwiCe 
Trurt (1869), L. R 8 Eq. 697. 

(m) Yotkehire, Doneaeterand Goole Rail, Co, and Dylar^a Estate (1855\ 1 Jar. 
(n. 8.) 975 ; Be Browne and Oxford and Bletchley Junction Railway Acts (1852), 6 
By. & Can. Cas. 733, C. A. ; Re Boweds Estate (1864), 10 Jur. (n. b.) 817 ; Re 
Oore Langton'i Estate^ supra, 

(n) Re Leigh's Estate (1871), 6 Ch. App. 887 ; Re Furness Rail. Co., Re Romney 
(1863), 3 New Rep. 287 ; and see Re Olive's Estate (1890), 44 Ch. D. 316 ; Re 
Browne (1852), 6 Ry. & Can. Cas. 733, C. A. ; Re Ocmn^ Re Norfolk Railway Co's Act 
(1850X 19 L. J« (ch.) 376. Patrons of a living shoold also be served (Ex parte 
Castle Bytham (Vicar), Ex parte Midland Rail, Go,, [1895] 1 Ch. 348). The costa 
of an affidavit of service when required will be payable by the promoters (Ra 
Halstead United Charities (1875), L. R. 20 Eq. 48 ; Re Artisans' md Labourer^ 
Dwellings Improvement Act, 1875, Ex parte Jonas (18^), 14 Ch. D. 624 ; Re Ruck's 
Trust (1895X 13 R. 637). 

(o) Haynes v. Barton (1866), L. R. 1 Eq. 422 ; Picard v. Mitchell (1850), 18 
Beav. 486 ; Brandon v. Brandon (1862), 2 Drew. & Sm. 162. 

(j^ Be Dowling's IViuts (1876), 45 L. J. (oh.) 668 ; Re Finch's EstaHs (1866), 
14 W. R 472 ; Re Leigh's Estate, sup/fu. 

(q) Re Morrufs Settled Estates (1^5), L. R. 20 Eq. 470 ; Re W^ter^s Estate 

» , 2 8m. & G. Appendix vi. ; Re Lancashire and Yorkshire RaiL Co,, parte 
(1849), 6 Ry. k Can. Cas. 160 ; Ex parU London (Bishop) (1800), 2 De G. 
F. k J. 14; Re Thomas's Trusts (1864), 12 W. R 546 ; Rs Smith (1861^, 14 W. R 
218 ; Ex parte Cofield (1847), 11 Jur. 1071 ; Rs BueRs Trust, supra; Rs Oshomds 
Estate ^ [ 1 37 8] • bT. 179. j 

(r) M Huagerfordls Trust (ISbl), 3 K. & J. 455 ; Rs Nash, Re London, TRbury 
and Southend Railway AH, 1652 (1855), 85 L. Jj[pB.) 20. 

B Re King Edward VL AUnahouses, Saffron Jr olden (1868). 37 Ik J. (oh.) 664. 
WRson y. Foster (1859), 28 Is. J. (oh.) 410 ; Be JHiitfiM (Ineundmt) (1861), 
lin. A H. 610» 

(a) Be Clarkes Estate (1888), 21 Oh. D. 776 ; Re Leigh's Estate, supra. 
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payment out (b), which will include the brokerage on the sale of the Ewr. 2 . 

fSecuritieB in which the money has been invested (c). The pro* Costa for 
moters will also be required to pay all costs incurred in investigating wUob 

the title of the claimant (d), and in making good his title, such as Tromoteis 
the costs of a disentailing assurance (e), of a power of attorney (/), are Sable, 
and of taking out letters of administmtion($r), in cases where the 
taking of the land has rendered these necessary when they would 
not owerwise have been required. The promoters are also required 
to pay the extra costs entailed by the owner dealing in the ordinary 
way with the money after it has been deposited (h). .For example, 
if the land taken was the subject of a settlement, and the tenant 
for life exercises a power of appointment under the settlement (i), 
or if a reversioner mortgages bis reversionary interest {k), the pro- 
moters must pay the costs of the parties requiring to be served in 
consequence. 

176. Incumbrancers should generally be served on applications Persons to be 
for payment out, but the costs of their appearance, if not necessary, serred. 
will not be payable by the promoters (1). On applications by a 
trustee the cestui que trust apparently need not be served (m), nnlesB 
his presence is necessary for the purpose of distributing the fund (n). 

Similarly, a person having an ascertained share in the fund may 


(b) Re Gooch's Estate (1876), 3 Cli. D. 742 ; Re Ellison's Estate (1856), 25 L. J. 
(on.) 379y C. A. Under special Acts not incorj^rating the Lands Clauses Acts a 
different rule applied. See Re Eastern Cowntus Rati, Co,, Ex parte Hardvkcke 
(Earl) (1848), 17 L. J. (CH.) 422 ; Re Bristol and Exeter Rail, Co,y Ex parte Qore» 
Lcmgton (1847), 11 Jur. 686. 

(c) Re Magdalen College, Oxford, [1901] 2 Oh. 786 ; see also Ex parte Emmanuel 
Hospital (1908), 24 T. L. R. 261. 

(a) Re Spooner's Estate (1854), 1 E. & J. 220 ; Re Singleton's Estate (1863), 9 
Jut. (n. b.) 941. 

(e) Brooking v. South Devon RaiL Co, (1859), 2 Giff. 31. Compare Be Merchant 
Shipping Act, 1854, Ex parte Allen 7 U R. Ir. 124. 

(/) Re Oodleg 10 J. Eq. R. 222 ; Re Kearns, Ex parte Lurgan Urban 

Distnct Council, [1902] 1 I. R. 157. Compare Re Belfast and Northern Counties 
Rail Co., Ex parte Gilmore, [1895] 1 I. R. 297. 

(g) Re Lloyd and North London Railway (City Branch) Act, 1861, [1896] 2 Ch. 
397, adopting decisions in Re DvhHn Junction Railways, Ex parte Kelly (1893), 31 
L. R. Ir. 137; Re Midland Great Western Bail. Co., Ex^rte Rorke, [1894] 1 I. R. 
146 ; and see Re Waterford and Limerick Rail, Co., Ex parte Harlech, [1696] 1 1. R. 
507, and see p. 112, ante. 

(h) Eden ▼. Thomp^ (1864), 2 Hem. M. 6, per Wood, V.-C., at p. 8 ; Re 
Lye's Estate and Rs Berks and Hants Extension Railway Act, 1859 (1866), 13 L. T. 
664. Compare Re Gough's Trusts, Ex parte Great Western Bail. Co. (1883). 24 Cb. 
D. 569 : Re Jones's Trust Estate (1870), IS W. R. 312 ; Rs London Street, Greenwich 
(1887), W L. T. 673. 

(t) Re Brooshooft's Settlement (1889), 42 Ch. D. 250 ; and compare Re Byrom 
(1869), 6 Jur. (n. b.) 261. 

(k) Be Olivds Estate (189^, 44 Ch. D. 316. 

U) Re HaUtead United Charities (1875), L. R. 20 Eq. 48 ; Be Artisan/ and 
Labourer/ DweUings Improvement Act, 1875, Ex parte Jones (1880), 14 Ch. D. 624 ; 
Be Bu^s Tru^ (1895), 13 R. 637 ; Ex parte Mercer/ Co. (1879), 10 Ch. D, 481. 
Gompare Be HatMd's Estate ^o. 2) (1863), 32 Bear. 262 ; Be Brooke (1864)| 
12 W. R. 1128 ; Bray/s (Baroness) Settled EsUUes (1863), 32 L. J. (oH.) 432. 

(m) Be East (1853), 2 W. R. Ill ; Be Gooch's Estate (1876), 3 Ch. D. 742 ; jBs 
Ho^'e TrusU (1878), 7 Oh. D. 708, C. A. 

(n) Be Lontfe Tru/t (1864), 10 Jur. (n. a.) 417. As to the appearance of 
the trusteet of a settUmeiit on the mlication of a penon beeoining entitled 
abedlnMj, M Be BvanAVe EekAe (1864), 18 W. B. 6w f Ex parte Mebropolikm 
Bail ^(1868), 18 W. & 068. 
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apply for payment ont Yrithont serving ibe other persons entitled to 
sWes, bat it would be otherwise it the shares had to be ascertained(o)« , 

It by reason of the money having been deposited in res^t of 
a lease, part of the corpus has to be sold periodically and paid out, 
the promoters will also be liable for the costs of saeh sales (p). 

177. When an ai^lieation is made that the money be trans> 
ferred to another account under the control of the court, and the 
name of the promoters is omitted from the title to such other 
account, the transfer is deemed equivalent to a payment out, and 
the promoters will he ordered to pay the costs of the application and 
transfer (q), and thereafter their liability ceases (r). If the transfer 
is to the credit of an action, the parties to the action should join in 
the application («), but generally only one of them need appear (t). 
The appearance of the trustee of the settlement is usually necessary, 
and his costs will be allowed (a). On transfer to the OfBcial 
Trustees of Charitable Funds the corporations or persons interested 
need not be served, and costs of such service will not be payable by 
the promoters ({>). 

178. The promoters are not required to pay the costa of unsuc- 
cessful applications for payment out, and the applicant may be 
ordered to pay the costs of the promoters (c). 

Sub-Sect. 7. — 0/ Litigation between Adverse Claimants, 

179« Promoters are not required to pay costs of litigation 
between adverse claimants to the money, but if they pay money into 
the Bank because they know of such adverse claims they will be 
liable to pay the ordinary costs of investment and of payment 
out {d\ They will also be required to pay the costs of proving 
the title of the rightful claimant, but not any additional costs 

(o) Re Midland Rail, Co. (1847), 11 Jur. 1095 ; Re Clarkes Devisees (1858), 6 
W. R. 812. As to separate applications by persons having like interests and 
employing the same solicitor, see Re NichoWe Trust (1866), 35 L. J. (cH^ 516. 

(p) JSs Long*s Estate (1853), 1 W. R. 226 ; Re Edmunds (1866), 35 L. J. (ou.) 
538, a A 

(0) MeUing v. Bird (1853), 22 L. J. (oh.) 599 ; Re Bristol Free Oramman School 
Estates (1878^ 47 L. J. (CH.) 317 ; St, Albany Wood Street {Rector) (1891), 66 
L. T. 51. 

(r) Fisher v. Fidwr (1874), L. R. 17 Eq. 341 ; Prescott v. Wood (1868), 37 
Lr J, (oh.) 691 ; Nock v. Noik^ [1879] W. N. 125 ; as to costs when the new 
account is still entitled in the name of the promoters, see DraJce v. Greaves (1886), 
33 Ch. D. 609 ; Brown v. Fenwick (1866), 35 L. J. (OH.) 241. 

(1) Mdling v. Bird, supra ; Re Ptcton*s Estate (1855), 3 W. R. 327. 

(t) Eden v. Thompson (186^ 2 Hem, & M. 6 ; and see Dinning y. Nenderson 
(18M), 2 De G. & Sm. 485 ; Jaenniker v. Chafy (1860), 28 Beav. 621. Oompaie 
Sidnog y. Wilmer (No. 2) (1862), 31 Beay. 338. 

EngUsh*s Settlement (1888), 39 Ch. D. 556 ; Re BurmlTe Estate (1864), 12 

(5) Be $L Margaret^ Leicester {Prebend) (1864), 10 L. T. 221 ; Re Si. Alban% 
Wood Streei, (Rector), supra. 

(c) Re Smith, Sxjparte London and North Western Rail. Co., and Midland Rail, 
Co, (1888), 40^ D. 386, C. A. ; Bx parte Winder (1877), 6 Oh. D. 705. 

(d) Ex parte Palmer a849), 13 Jur. 781 i Hon v. Smith (1850), 14 Jur. 55 ; Re 
North London BmL Oo*jEx ^te Cooper (1865), 13 W. R. 36^ s Re NoefoIK^s (puke) 
Estates (1874), SI R. 817 ; Re Courts of Justice (knnnmnonere, [1^681 W. N, 
124; If the money is pmd in at the request of one of the daimanti^ end toe other 
afteinwds withdraws his claim, the promoteie would appear not to be liaMe (JB^ 
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caused by the adverse claim (c). Similarly, if the right to the fund 
4 depends on the construction of a will or other document, they will 
be ordered to pay one set of costs in connection therewith (/). If 
two adverse claimants mutually agree to apply for payment out, 
the promoters will be required to pay the costs incurred in con- 
nection with the payment 0VLi(g). * 

180. If several persons have interests in the fund, but such 
interests are not adverse, the promoters will be required to pay all 
the costs of determining the respective shares, including the costs of 
construing a will (A). Thus, if the money has been deposited in 
respect of land the subject of a mortgage, the promoters may be 
ordered to pay the costs of the inquiry as to the amount due to the 
mortgagee (t). 


SaoT. 3. 

Costs for 
which 
Promoters 
are liable. 


Diilerant 

intemti. 


Part XIII. — Provisions for the Purchase of 
Particular Interests in Land. 

Sect. 1. — In General. 

181. Special provisions for the purchase of lands of a particular PuehMe of 
tenure or subject to particular incidents are contained in the Lands pu'ticai^ 
Glauses Acts. These provisions relate to copyhold lands (k), common 
or waste lands (1), lands subject to mortgage (m), lands charged with 
any rent service, rent-charge, or chief or other rent, or other payment •* • 

or incumbrance not previously provided for (n), and lands subject to 
leases, including yearly tenancies (o). There are also separate clauses 
dealing with interests in land which have by mistake been omitted 
to be purchased (p). These clauses are separate from and supple- 
mentary to those dealing with purchase by agreement or otherwise 
than by agreement, and may be applicable although these latter are 
not incorporated in the special Act(g). 

Englitk (1866), 13 W. R. 932, 0. A.). If the promoters have treated both claimants 
as vendors and have paid two sums into court, they may have to pay the costa of 
both (Re Butterfield (1861), 9 W. B. 805). 

(«) Re Spoonei^t Eitate (1854), 1 K. & J. 220 ; Re Joliffe (1857), 3 Jar. (n. s.) 

633 ; Re North London Rail. Co., Ex parte Cooper (1866), 13 W. R. 364 ; Re Catlin^e 
Eetate, [1890] W. N. 76. For form of order, see Re Uant’e Eetate (1859), 1 De O. 

F. & J. 163, 0. A. 

(f) Re Mid Kent Railway Act, Ex parte Styan (186^, John. 387 ; Re Tordterfe 
2Viut (1862), 16 Jur. 708 ; Ex parte xatee (1869), 20 U, T. 940 ; Re Longworth’e 
Eetate (1863X 1 E. & J. 1. 

(a) Jm Spooner' e Eetate, eupra. 

M) Aekew v. Woodhud (1880), 14 Oh. D. 36, C. A. ; As Oregeon’e Trtiete (1864), 2 
Hem'. & M. 604 ; Re SmalOon’e £«(a(e(1863), 9 Jur. s.) 941 ; Be Hinkde Eetate, 

(1863), 2 W. R. 108 ; As Noakde WiU (1880), 28 W. B. 762 j .Ee parU ColHm 
(1U9), 19 L. J. (qu.) 244 ; and see Ex parte Great Southern and Weetem Rail Co. 
h877), 11 1. R. 497. 

(«*) Af£ar«h<im(1881),170h.D.329.C.A:As0lMis’«E4fa(«(1890),44Ch.D.316. 

ft) Lands Clauses Consolidation Aet, 1846 (8 & 9 Viet. e. 18), ss. 96—98. 

(A Ibid., sa. 99—107.. 

(m) ZUA, as. 108— 114. 

(n) jrNiI.,«.116— 118. 

W IWil,ss. 119-122. 

(p) IMd, ss. 124— 126. 

(^ See R. T. London Corporation (1867), L. R. 2 Q. B. 29t t WUkieie v. 
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Sbot. 2 . — Copyhold Lands, 

SUB'Ssor. 1 . — Tht Tmanfi Inierett. 

182. In order to acquire lands of copyhold or customary tenure 
or of the nature thereof, the promoters must first obtain from the 
tenant a conveyance of his interest (r). There are no special pro- 
visions as to the interests of tenants. The ordinary procedure to 
acquire laud is therefore applicable. Every such conveyance must 
be entered on the rolls .<of the manor of which the same is held or 
of which the same is parcel (r). The steward of the manor is 
required to make the enrolment on being paid such fees as would 
be due to him on the surrender of the same lands to the use of a 
purchaser thereof (r), but he is not entitled to be paid any fee on 
admittance, although on a transfer of a parcel of land such fee 
would, according to the custom of the manor, be payable (s). Until 
enrolment the tenant and his heir hold the land as trustees for the 
promoters (t). 

Sub-Sect. 2. — The RighU of the Lord of the Manor. 

183. Until enrolment the lord’s rights are unaffected ; and on the 
death of the tenant, if his heir is not admitted, the lord may bring 
an action of ejectment against the promoters if they are in pos- 
session (a). Upon enrolment of the conveyance the lord is not 
entitled to any fine on admittance (&). When enrolled the convey- 
ance has the like effect in respect of such copyhold or customary 
lands as if the same had been of freehold tenure. Nevertheless, 
until the lands are enfranchised by virtue of the powers contained 
in the Lands Clauses Consolidation Act, 1845 (c), they continue 
subject to the customary fines, rents, heriots, and services (d). 
The lord is therefore entitled until enfranchisement to the same 
fines as would have become payable but for the taking of the land 
by the promoters. Thus, if the vendor dies in the interval between 
the date fixed for enfranchisement and the actual enfranchisement, 
the promoters are liable to pay the customary fines payable on such 
death (e). 


Birmingham Corporation (1883), 25 
Worke (1877), 36 L. T. 277, 0. A. 


Ch. D. 78 ; Syen v. Metropolitan Board of 


(r) Lands Clauses Consolidation Act^ 1846 (8 & 8 Viet. c. 18), s. 96. For form 
of conveyance, see Eneyclopsedia of Forms, Vol. VIII., p. 106. 

(s) Cooper V. Norfolk Rail. Co. (1849), 3 Exch. 646. Ii a vendor dies before com- 
pletion the promoters p^ as part of the costs of conveyance the stewudt fees 
payable on admission of the customary heir in order that he may convey (Re 
London United Trom/waye Act, 1900, [1906] 1 Ch. 634), bat not the fine on 
admission (Re Thamee Tunnel (Rothernithe and Ratcliff) Act, 1900, [19081 1 Ch. 
493, 0. A. 

(t) Qnmd Junction Canal Co. v. Dmet and Skidmore (1838), 2 Jar. 886, 
1077. 


(a) See XHtnee v. Grand Junction Canal Co. (1846), 8 Q. B. 469, Ex, Ch. : 
BeanfoH (Duke) r.PatridtiWBS), 17 Bony. eo. 

(h) Eedeeiattiettl Oonmitrionertfor England v. London and South Weetem Rail. 
Co, (1864), 14 a B. 743; Re Wileon’e Eetate (1863), 2 John. & H. 619, at 
p. 682. 

(e) Lands Clauses Consolidation Act, 1846 (8 & 8 Viet. o. 18), as. 86, 97. 

® m., s. 96. 

littmfiM {Lord) It^ndon and North W'tstem Rail Ch.g [190*7] 1 Oh. 38 ; 
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184. Within three months after the enrolment, or within one 

4 month after the promoters enter upon and make use of the lands Conrludd 
for the purposes of the works, whichever shall first happen, or if Laada 
more than one parcel of land holden of the same manor is taken 
by them, then within one month after the last of such parcels shall ment of 
have been taken or entered on by them the promoters are required 
to take all proper steps to procure the enfranchisement of the whole 
of the lands holden of the manor so taken by them(/). If they 
neglect to do so, the lord of the manor can enforce the obligation 
to enfranchise by mandamus (g). They must, therefore, apply to 
the lord of the manor to enfranchise the same, and they must pay 
hinri such Compensation in respect thereof as shall be agreed upon 
between them and him. If the parties fail to agree respecting 
the amount of the compensation to be paid for enfranchisement, 
the amount will be determined as in other cases of disputed 
compensation (h). 

Persons under disability are empowered to enfranchise in the 
same way as th^ may sell, the money in such cases being deposited 
in the Bank of England (i). 

185. In estimating the amount of compensation, the time at Cbmpensation 
which the value of the lord’s interest in the land is to be taken is 

the moment when the lord acquires the right to compel enfranchise- 
ment (k), and allowance must be made for the loss in respect of the 
fines, heriots, and other services payable on death, descent, or aliena- 
tion, or any other m'atters which would be lost by the vesting of 
such copyhold or customary lands in the promoters or by their 
enfranchisement (1). If there is delay in procuring the enfranchise- 
ment, the lord cannot on that account claim to have the compensa- 
tion assessed on the basis of the improved value of the land due to 
the works executed by the promoters, but the basis must be the 
unimproved value at the above point of time (k). Nor is the lord 
entitled to have the fine usually payable on surrender (m) ; but if 
there is delay, he is entitled to have the loss of fines which would 

JU Estatt (1863), 2 John. & H. 619, at p. 623, per Wood, V.-C. ; Re 

SaUtbmy {Marqwii) and London and North Western Rail, Oo. (1879), [1892] 1 Ch. 

75, n., per Jissel, M.B., at p. 77 ; Lowther v. Caledonian RaU. Co., [1892J 1 Ch. 

38, ^ LmDLBT, L.J., at p. 82, 0. A. From these cases it seems that these fines 
would be included in the sum fixed for compensation on enfiranchisement 
(/) Innds Glauses Consolidation Act 1845 (8 & 9 Yict. c. 18), a 96, on the 
oonstmotion of which see Ltnother r. Caledonian Rail. Co., supra, and per Far, 

LJ.. p. 84. 

(p) Loeether v. OcUedonian Rail. Co., supra, at pp. 81, 83, 84. C. A. ; iZs Salisbury 
fMarguis) and London and North Western Rail Oo. (1879), supra, per Jbssxl 
M.B., at p. 7(^ n. 
ih) See pp. 69, 76, ants. 

m Lands Glauses Consolidation Act, 1845 (8 & 9 Viet c. 18), ss. 8, 69. 
ik) Lou^uf V. Caledonian RaiL Oo^ supra ; Re Salidmry (Marquis) and London 
and North Weotem Rail. Co., [1879] W. N. 214, [1892] I Ch. p. 75, n. 

Lends Glauses Consolidation Act, 1848 (8 A 9 Viet. c. 18), a 96. The 
Copyhold Acts have no application to this enmnehisement unlem by agreement 
between the parties (Re Wiloorfs Estate, supra ; Re Salisbury (Marquie) and 
London and Nor&s Western Rail Oo., []y992] 1 Ch. 78, n.). 

(m) Eedeoiadieal (kmmissionersfer EisglSnd v. London and South Western BaU 
(h. (1854), 14 C. B. 743. 
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Sacrr. >, have been due from the tune of vesting taken into aooonnt in fixing 
Copyhold the amount of the compensation (n). 

L&nds. 

— 186. Upon payment or tender of the agreed or determined, 

compensation or on deposit thereof in the Bank, as the case may 
require (o), the lord o| the manor is required to enfranchise (p), 
and the lands so enfranchised \ 7 ill for ever thereafter be held as 
ptfanltof freehold. In default of such enfranchisement by the lord of the 
manor, or if he fails to adduce a good title thereto to the satis- 
faction of the promoters, they may, if they think fit, execute a 
deed poll duly stamped in the manner provided in the case of the 
purchase of Lands by them (q), and thereupon the lands in respect 
of the enfranchisement whereof such compensation shall have been 
deposited will be deemed to be enfranchised and be for ever after 
held as freehold (r). 


Sitb-Seot. 3. — Apportionmeni of Bent* where Land* severed, 

Appoiiioii- 187. If part only of copyhold or customary lands subject to 

meat of renu. customary or other rent is required to be taken, the apportionment 
of such rent may be settled by agreement between the owner of the 
lands and the lord of the manor on the one part and the promoters 
of the undertaking on the other part ; if it is not so settled, then 
it must be determined by two justices (<). 

^ Neither the enfranchisement of the part taken nor the appor- 
tionment of the rent affects in other respects any custom by 
or under which any copyhold or customary lands not taken 
are held. If any of^ the lands taken be released from any portion 
of the rents to which they were subject jointly with other lands, 
such last-mentioned lands will be charged with the remainder 
only of such rents ; and, with reference to any such apportioned 
rents, the lord of the manor will have all the same rights and 
remedies over the lands to' which such apportioned rents have 
been assigned or attributed as he had previously over the whole of 
the lands subject to such rents for the whole of such rents (s). 


Acquiring 


Sect. 8. — Common or Waste Lands, 

Sub-Seot. 1 . — The Bights in the Soil, 

188. The procedure when common or waste land has to be 
acquired is for the promoters to purchase separately (1) the right 
in the eoil when it does not belong to the commoners, and (2) the 


(n) LeeanJUld (Lord) v. London and North Wedem Bail. Oo., [1907] 1 Ch. 38 ; 
and compare Be Salielmrg (Marquis) and London and North JVttUm Bail. Oo,, 
[1899] 1 Ch. 75, n., per Jessxl, M.R., at p. 77. 
fo) See pp. 107, 109, ante. 

(p) This means that the lord must execute a deed of enfranchisement (Lowther 
T, Caledonian BaiL Ch.,[18921 1 Oh. 73, at p. 81, 0. A.}. As to an acknowledg. 
ment of the promoters’ right to production of documents of title in such a 
conveyance, see JBs Mg-Oardner (1884), 95 Ch. D. 800. For form of deed of 
enfranchismnent, see Encyclopsedia of Forms, Td. Vlll., p. 108. 

to) See Lands Clauses Consolidation Act, 1845 (8 & 9 Vict e. 18), ss. 75, 77 
and p. 108, ante. 

(r) VAd., s. 97. 
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commonable at other rights, whether the commoners own the 
isoil or not, including in these latter any commonable or other 
rights to which the lord of tiie manor may be entitled, other 
than his right in the soil (t). 

189: When the lord of the manor is entitled to the right in 
the soil of any lands subject to any rights of common, the com- 
pensation in respect thereof must be paid to him. If the right 
belongs to any person other than the commoners, it must be paid 
to that other person (a). Upon payment or tender to the lord of 
the manor or to such other party of the compensation which shall 
have been agreed or determined (b) in respect of the right in the 
soil, or on deposit thereof in the Bank of England in any of the 
cases in that behalf provided in regard to the purchase of land (c), 
such lord of the manor or other person is required to convey the 
lands to the promoters (d). 

The conveyance has the effect of vesting the lands in the 
promoters in like manner as if the lord of the manor or other 
party had been seised in fee simple of the lands at the time of 
executing the conveyance. In default of conveyance the pro- 
moters may, if they think fit, execute a deed poll duly stamped 
in the manner provided in the Lands Glauses Acts in the case of 
purchase of lands by them (c), and thereupon the lands in respect 
whereof the compensation shall have been deposited will vest 
absolutely in the promoters. After the execution of the convey- 
ance or deed poll the promoters will be entitled as against the 
lord of the manor or such other party to immediate possession (/), 
subject to the commonable or other rights theretofore affecting 
the land, until such rights have been extinguished by payment or 
deposit of the compensation (d). 

Sub-Sect. 2 . — The ComnwnaUe Rigltte{^), 

190. After purchase of the lord’s right in the soil the promoters 
cannot enter and take possession of the land until they have extin- 
guished the rights of the commoners by payment or deposit of the 
compensation, and if they do so enter an action will lie against 
them for disturbance of the rights of the commoners (/). 

(t) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 99. 

(а) Ihid, Questions sometimes arise whether the allotment of waste land upon 
txust for certain commonable rights takes away the right of the owner in the 
soil, tig,, A.-O. y. Megriek, [1893] A. C. 1 ; Simeoe r. PeOUckf [1898] 2 Q. B. 
655, 0. A. 

(б) J.e., in the ordinary Way provided in the Lands dauses Acts. 

Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 181, ss. 9, 69. 

Id) Ibid,, s. 100. For form of conveyance, see Encyclopaedia of Forma, 
Vol. VIII, p. lie. 

(a) Ibid., ss. 76, 77, and pp. 108, 111, onta 

(/) Stoneham y. London, Brighton, and South Ooatt BaiL Co. (1871), L. R, 7 
Q.& 1. 

(g) Power is given in certain public general Acts to extinguish or injuriously 
affect rights of common, «^., the Defence Act, 1864 (17 & 18 Viet. c. 67) ; the 
Commons Act, 1699 (62 & 63 Viet. c. 30). Provisiem tat determining the com- 
pensation is usually tmeontained in the Ismds Clauses Acts. See title Gomimn, 
VoL IV, p. 441. 
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191. The eompensation to be |)aid with respect to common lands or 
lands in the nature thereof, the right to the sou of which belongs to the , 
commoners, as well as the compensation to be paid for commonable 
and other rights in or over common lands where the right in the 
soil does not belong to them, other than the compensation to 
the lord or other vttrty entitled to the soil thereof in respect to the 
right in the soil iheteof, may be determined between the promoters 
and a committee of the parties entitled to commonable or other 
rights in the lands (ft), or in any other manner to which all the 
parties agree (i). 

192. In order that a committee of commoners may be appointed 
for the purpose of treating with the promoters for the compensation, 
the promoters may convene a meeting of the parties entitled to 
commonable or other rights over and in such lands (k), among 
which parties will be included the lord of the manor in respect of 
an^ commonable or other rights other than his right in the soil (1). 
This meeting must be held at some convenient place in the neigh- 
bourhood of the lands, and must be called by public advertisement 
to be inserted once at leaist in two consecutive weeks in some 
newspaper circulating in the county or in the respective counties 
and in the neighbourhood in which the lands are situate, the last of 
such insertions being not more than fourteen nor less than seven 
days prior to the meetbg. Notice of the meeting must also, not less 
than seven days previous to the holding thereof, be affixed upon the 
door of the church of the parish in which the meeting is intended 
to be held, or, if there be no such church, on some other place in 
the neighl>oorhood to which notices are usually affixed. If the 
lands be parcel or holden of a manor, a like notice must be given 
to the lord of the manor (A;). 


193. The meeting so called may appoint a committee not 
exceeding live in number of the parties entitled to any such rights ; 
and at such meeting the decision of the majority of the persons 
entitled to commonable rights present binds the minority and all 
absent parties (m). 

The committee so chosen may enter into an agreement with 
the promoters for the compensation to be paid for the extinction of 
such commonable and other rights and all matters relating thereto 
for and on behalf of themselves and all other parties interested 
therein, and all such parties will be bound by such agreement (n). 
The committee may also receive the compensation so agreed to be 
paid, and the receipt of the committee, or of any three members 
thereof, for such compensation wUl be an effectual discharge for the 
same (n). The committee may further enforce the agreement as 


(A) Lands Clauses Consolidation AoA 1845 (8 & 9 Viet. o. 18), a 101. This 
seetioa extends to a ease where land is held in tmst for the resident freemen of a 
borough for purposes of grazing (fTosA v. Cbmbt (1868), L. R. 6 Eq. 55, 56). 

t Bet T. oU^crdanalfUoaterBaiL Oo. (1875), 83 W. B. 868. 

Ltmds Clauses Consolidation Aelj 1845 (8 & 9 Viet. e. 18), s. 108. 

IW., a 99. For form of aotiee eonvening meeting: see Eoevelopndia 
rma Yd. THI., p. 114. 

Itk, a lOB. 
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agaiBst the promoters by an action for specific performance ( 0 ). It *■ 

Jiie committee^ and the promoters to a^ree as to the amount of GoniBOii or 
the compensation, it must be determined as in other cases of disputed Waste 
compensation (p). Laate 


- If, when a meeting of the parties entitled to the common* 
able or other rights has been duly convened by the promoters, no 
effectual meeting takes place, or if, taking place, such meeting faila 
to appoint a committee, the amount of the compensation must then 
be determined by a surveyor appointed by two justices, as in the 
manner provided in the case of parties who cannot found (gX 

194. The promoters are not bound to see to the apportionment AppUMtionoi 
or to the application of such compensation, nor are they liable for oompenaation 
the misapplication or non-application thereof (r). The committee 
should apportion the compensation among the several persons 
interested therein according to their respective interests, but if 
they find they cannot satisfactorily do so, or if within twelve 
months they fail to do so, then any three persons ftlainnin g to be 
interested in the money may apply to the Board of Agriculture and 
Fisheries to take steps for the apportionment or application of the 
compensation («). The committee may also apply to the court to 
determine how the money should be distributed (t), but there is a 
doubt as to whether one of the commoners can do so (u). , 

196. Neither the committee nor the commoners are required to OonveyanM 
execute a conveyance of the commonable or other rights. Upon nnaeceaii^. 
payment or tender to the committee, or to any three of them, of the * 

compensation agreed or determined in respect of such rights, or if 
there shall be no such committee, then upon deposit in the Bank in 
the manner provided in the like case (a), the promoters may, if they 
think fit, execute a deed poll duly stamped in the manner provided 
in the case of the purchase of lands by them (jb), and tWeupon the 
lands in respect of which such compensation has been so paid 


( 0 ) See Evwns v. Merthyr TydjU Urban IHftrict Coumeil, [1699] 1 Ob. S41, C. A. 

( p) Lands Clauses Consolidation Act, 1846 (8 & 9 Viet. e. 18), b. 106 ; and see 
p. 69, ante, os to detenuination of the amount of compensation. 

(0) Ibid., 8. 106 ; and as to the procednie where parties cannot he found, see 
ibid., as. 69 — 63, and p. 95, ante. 

(r) Ibid., 8. 104. 

{») Ibid., 8. 104 ; Inclosuie Act, 1862 (16 & 16 Viet. c. 79), s. 82 ; Inclosnre 
Act, 1864 (17 & 18 Viet. c. 97), as. 16—20 ; Commonable lUghta Compensation 
Act, 1882 (M & 46 Viet. c. 16). This matter is dealt with in esetmao under title 
CouMOMS, Vol. IV., p. 441. For forms of application see Enoydopedia of 
Forms, VoL VIII., pp. 120, 123, 124. 

(Q Nash T. ChmM (1868), L. B. 6 Eq. 61 ; and see Fca v. Arnhuret (1876), 
L. R 20 Eq. 403 ; Austin t. Amhurst (1877), 7 Oh. D. 689 ; Ets parte Linebln 
Corporation (1862), 21 L. J. (cB.) 621 ; A.-Cf, y. Meyriek, [1893] A. 0. 1 ; 
Bimeoe v. Petkiek, [1898] 2 Q. B. 665. As to the costs allowed to the com- 
moners, see WatnrUm t. Burt (1870X 39 L. J. (oB.) 426; and see title Oobbobb, 
VoL IV., p. 441. 

(ttV jacnardi v. De Winton, Bieharde y. Evans, [1901] 2 Ch. 666 : but see on 
appeain903] 1 Ch. 607, C. A. Oompara Weathsrlty y. Layton, [1692] W. N. 166, 
anf^ dM in last note. 

(a) Lands Clauses OonsoUdation Aet, 1846 (6 & 9 Viet c. Mi as. 64, 76^ 107. 

(1) iW«i,B.77. For form of deed poll, see En^dopiedia of Ibnns, Vol. VIII., 

p. 118. 
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or deposited will vest in the promoters of the undertaking, freed and 
discharged from all commonable or other rights, and they are 
entitled to immediate possession thereof (c). 

196. Upon application to the Chancery Division of. the High 
Court that court ma^^ order the money so deposited to be paid to a 
^mmittee appointed as aforesaid, or may mahe such other order 
in respect thereto for the benefit of the parties interested as the 
court shall think fit (c). 

Sbot. 4. — Lands mlject to Mortgage. 

Sob-Seot. 1. — Redemption of Mortgage. 

197. When promoters desire to acquire land which is subject to 
a mortgage, it is a common practice, when the mortgagee is not in 
possession, for them to treat with the owner of the equity of redemp- 
tion for the full value of the land, and to leave him to pay off or other- 
wise discharge the mortgage out of the purchase-money. They are 
entitled so to proceed, but unless the mortgagee agrees to this pro- 
cedure, they must take care that his interest is provided for, as 
otherwise they may be restrained from prosecuting their works on 
the mortgaged land until the mortgage has been redeemed (d). The 
mortgagee as well as the mortgagor is entitled to a notice to treat 
if there is no agreement between the parties (e). If a lump sum 
is paid into court in respect of both interests, the court will apportion 
the amount between the mortgagor and mortgagee (/). 

198. The Lands Clauses Acts contain special provisions for the 
purchase or redemption of the mortgagee’s interest by the pro- 
moters^ independently of the mortgagor (,9). The promoters are 
authorised to purchase or redeem such interest, whether they 
have previously purchased the equity of redemption or not, and 
whether tffe mortgagee is entitled thereto in his own right or in 
trust for any other party, and whether he is in possession of the 
lands by virtue of his mortgage or not, and whether such 
mortgage affects such lands solely or jointly with any other lands 
not required for the purposes of the special Act (fi). 

199. If the time limited in the mortgage deed for payment of 
the principal has expired (i), the promoters may redeem the mort- 
gage by paying or tendering to the mortgagee the principal and 


fe) Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. 0 . 18), s. 107. 

\a) Banken v. East and Weet India Doekt and Birmingham Junction BaU. Go. 
(1849), 12 Beav. 298 ; Speneer-BtU to London and South WeOem RaO. Go. and. 
MctnpoUtan District Bad. Go, (1885), 33 W. R. 77l ; and see rs Eastern Ooumtieo 
BaU OOy Ex parte Peyton's Settlement (1856), 4 W. R. 380. 

(e) Martin v. London, (Botham, and Dover Bail. Go. (18616), 1 Ch. Ann. 501 ; 
B, V. Metropolitan BaU. Go. (1865), 13 L. T. 444 
(/) PUe V. Pile, Ex parte Lamibton (187^ 3Ch. D. 36, C. A ; Gooperr. Metro- 
politan Board of works (1883), 25 Ch. D. 472, 0. A. ; and see Be South OUy Market 
Go., Ex parte Bogin (1884), 13 L. R. Ir. 245. 

'g) Lands (Rauses Consolidation Act, 1845 (8 A 9 Yict c. 18), se. 108—114. 

(h) Ibid, a. 106. 

.114 
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interest due on such mortgage, together with his costs and charges, 
i| any, and also six months’ additional interest, and thereupon the Lands 
mortg^ee is required immediately to convey his interest in the lands snhject to 
comprised in such mortgage to the promoters or as they shall direct. Mortgage, 
or the promoters may give notice in writing to the mortgagee that 
they will pay off the principal and interest dud on such mortgage 
at the end of six months, computed from the day of giving such 
notice. If they give any such notice, or if the party entitled to 
the equity of redemption gives six mouths’ notice of his intention 
to redeem the same, then at the expiration of eitlier of such 
notices, or at any intermediate period, upon payment or tender by 
the promoters to the mortgagee of the principal money due on 
such mortgage and the interest which would have become due 
at the end of six months from the time of giving either of such 
notices, together with his costs and expenses, if any, the mortgagee 
must convey or release his interest in the lands comprised in such 
mortgage to the promoters or as they shall direct (k), 

200. In either of these cases, if, upon such payment or tender, Failm of 

the mortgagee fails to convey or release his interest in such mort- to 

gage as directed by the promoters, or if he fails to adduce a good 

title thereto to their satisfaction, then the promoters may deposit 
in the Bank of England in the manner provided in like cases (Z), 
the principal and interest, together with the costs, if any, due on 
such mortgage, and also, if such payment be made before the 
expiration of six months’ notice as aforesaid, such further interest 
as would at that time become due ; and they may, if they think fit, 
execute a deed poll duly stamped in tho manner provided in the 
case of the purchase of lands (m), and thereupon as well as upon such 
conveyance by the mortgagee, if any such be made, all the estate 
and interest of the mortgagee and of all persons in trust for him, 
or for whom he may be a trustee, in the lands vests in the pro- 
moters, and they become entitled to immediate possession, provided 
the mortgagee was himself entitled to such i^ossession (w). 

Sub-Seoi’. 2 . — Lands of leas V€due than Mortgobge Debt. 

201 . Where the mortgaged lands are of less value than the Where 
principal, interest, and costs secured thereon, the value of such 
lands, or the compensation in respect thereof, may be settled by 
agreement between the mortgagee and the party entitled to the landr 
equity of redemption thereof on the one part and the promoters on 

the other, but if they fail to agree as to the amount it will be 
determined as in other cases of disputed compensation (o). The 
amount of such value or compensation being so agreed upon 
or determined, must be paid by the promoters to the mortgagee, 
in satisfaction of bis mortgage debt, so far as the same extends, 
and upon payment or tender thereof the mortgagee must convey 


(A) Lands Clauses Consolidion Act, 1845 (8 dc 9 Yict. o. 18), s. 108. 
(Q Ibid., a 76, and p. 107, ante. 

\m) Ibid., s. 77, and p. 108, anU 
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or release all his interest in such mortgaged lands to the pro* 
motors, or as they shall direct ^). , 

202. If, upon such payment or tender being made, the mort- 
gagee fails BO to convey nis interest in such mortgage or to adduce 
a good title thereto, to the satisfaction of the promoters, they 
may deposit the amount of such value or compensation in the Bank 
of England in the manner provided in like cases (q). Every such 
payment or deposit must be accepted by the mortgagee in satis- 
faction of his mortgage debt so far as the same will extend, and 
operates as a full discharge of the mortgaged lands from all moneys 
due thereon ; and the promoters may, if they think fit, execute a 
deed poll duly stamped in the manner provided in the case of the 
purchase of lands by them (r) ; and thereupon such lands as to all 
such estate and interest as is then vested in the mortgagee or 
any person in trust for him become absolutely vested in the pro- 
moters, and they are entitled to immediate possession thereof, pro* 
vided such mortgagee was so entitled ; but all rights and remedies 
possessed by the mortgagee against the mortgagor by virtue of any 
bond or covenant or other obligation, other than the right to such 
lands, will remain in force in respect of so much of the mortgage 
debt as is not satisfied by such payment or deposit (s) 

203. If the promoters deal with the mortgagor only, in respect 
of the interest both of himself and the mortgagee, and the amount 
assessed is less than the sum due in respect of the mortgage, the 

E romoters, if they have entered and destroyed the buildings on the 
md, may be treated as in the same position as the mortgagor, and 
be ordered to pay the total amount found due in respect of the 
principal, interest, and costs (t). 

6UB.SBor. S. — Part of Mortgaged Land taken. 

204. When a part only of mortgaged lands is required, if such 
part is of less value than the principal money, interest, and costs 
secured on such lands, and the mortgagee does not consider the 
remaining part of such lands a sufficient security for the money 
cW^ thereon, or is not willing to release the part so required, 
then the value of such part and also the compensation, if any, to be 
paid in respect of the severance thereof or otherwise, may be settled 
agreement between the mortgagee and the party entitled to 
the equity of redemption on the one part and the promoters on the 
other ; and if they fail to agree as to the amount, it will be deter- 
mined as in other cases of disputed compensation (tt). 

The amount so agreed or determined is to be paid by the promoters 

p) Land. Olaiues Oonsolidatioii Act, 184S (8 & 9 Yict. e. 18), b. 110. 
f) Ibid., 8. 109. 

V) Ibid,, B. 77, and p. 108 ante. 

;«) Ibid., B. Ill 

*0 Martin v. Zondon,,Ohatbam, and Dover Bail. Oo. (1866), 1 Oh. App. 601. 
Ab to oaBBS of entry whwe they have not known of the exietence of a mortgage, 
•eep. 161, jNMi 

{Hi Lande ClauBeB OonaoUdatioa Act, 1846 (8 & 9 Vick c. 18), a. 112 ; and 
•ea p> 69, ante. 



Past XIII?— Pubohase of PAimcuLAR Interests in Land. 


146 


to tbo mortgagee in satis&otion of his mortgage debt, so far as 
the same mil extend, and therenpon the mortgagee must oonvey 
or release to them, or as they shall direct, all his interest in such 
mortgaged lands the value thereof shall have been so paid ; and 
a memorandum of what has been so paid must be indorsed on the 
deed creating the mortgage and si^ed by the mortgagee, and a 
copy thereof must at the same time, if required, be furnimed by the 
promoters at their expense to the party entitled to the equity of 
redemption of such lands (x). 

205. If upon payment or tender to any such mortgagee of the 
amount so agreed or determined he fails to convey or release to the 
promoters, or as they shall direct, his interest in the lands in respect 
of which the compensation has been paid or tendered, or if he fails 
to addnce a good title thereto, the promoters may, as in other like 
cases, deposit the money in the Bank of England (a). Such payment 
or deposit must be accepted by the mortgagee in satisfaction of his 
mortgage debt so far as the same extends, and is a full discharge 
of the portion of the mortgaged lands from all money due thereon. 

The promoters may also, if they think fit, execute a deed poll 
duly stamped in the manner provided in the case of purchase of 
lands by them (b), and thereupon the lands become absolutely vested 
in them as to all such estate and interest as are then vested in the 
mortgagee or in any person in trust for him, and they will be 
entitled to immediate possession thereof, provided the mortgagee was 
so entitled (c). 

Every such mortgagee has, however, the same powers and 
remedies for recovering and compelling payment of the mortgage 
money or the residue thereof, as the case may be, and the 
interest thereof respectively, upon and out of the residue of such 
mortgaged lands, or the portion thereof not required by the pro- 
moters, as he would otherwise have had or been entitled to for 
recovering or compelling payment thereof upon or out of the whole 
of the lands originally comprised in the mortgage («). 

Stjb-Seot. 4. — PayTnmt htfare Time limited in Mortgage Deed, 

206. In all of the above cases, if in the mortgage deed a time has 
been limited for payment of the principal money thereby secured, 
and if, under the above provisions, the mortgagee is required to 
accept payment of his mortgage money or of part thereof at a time 
earlier than the time so limited, the promoters must pay to him, in 
addition to the sum which is so paid off,' all costs and expenses 
properly incurred by him in respect of, or which shall be incidental to 
the reinvestment of, the sum so paid off (d). Such costs in case of 
difference are to be taxed, and payment thereof may be enforced in 
the manner provided with respect to the costs of conveyances («). 


4b) Lauda Olauaes Oonaolidotion Act, 1846 (8 A S Viet. e. 18X a. 118 ; and aea 
p. 148, aula 

'a) Ibid., a. 76, and p. 107, ante. 
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207. If the rate of interest secured by the mortgage is higher 
than at the time of the same being so paid off can reasonably 
be expected to be obtained on reinvesting the money, regard being 
had to the then current rate of interest, the mortgagee is further 
entitled to receive from the promoters, in addition to the principal 
and interest, compensation in respect of the loss to be sustained by 
him by reason of his mortgage money being so prematurely paid 
off, the amount of such compensation to be ascertained, in case of 
difference, as in other cases of disputed compensation. 

Until payment or tender of such compensation the promoters are 
not entitled, as against such mortgagee, to possession of the mort- 
gaged lands under the provisions above set ovit(/), and if they 
enter, on payment into the Bank of the compensation for the land 
in the name of the mortgagor only, they may be restrained from 
proceeding with their works until the compensation for the mort- 
gagee’s interest has been ascertained and paid or secured (y). 

Sbot. 5 . — Landk charged with Bents etc. 

208. Differences between the promoters and persons entitled to 
any rent service, rent-charge, chief or other rent, or other payment 
or incumbrance not otherwise provided for, upon the lands required 
to be taken, in regard to the consideration to be paid for the release 
of such lands therefrom, or from the portion thereof affecting the 
lands required, are determined as in other cases of disputed 
compensation (it). 

209. If part only of the lands so charged be required, the appor- 
tionment of any such charge may be settled by agreement between 
the party entitled to such charge and the owner of the lands on the 
one part and the promoters on the other, and if such apportion- 
ment is not so settled by agreement, it must be settled by two 
justices, "'ll the remaining part of the lands so jointly subject 
be a sufficient security for the charge, the party entitled to 
the charge may, with the consent of the owner of the lands so 
jointly subject, release therefrom the lands required on condition or 
in consideration of such other lands remaining exclusively subject 
to the whole charge (i). 


(/) Lands Clauses Consolidatiou Act, 1846 (8 & 9 Viet. c. 18), s. 114. 

{g) Rankeny. EaM a/nd Wett. India Docks and Birmingham Junctim BaiL Oo. 
(1849), 12 Beav. 208. 

(A) Lands Clauses Consolidatiou Act, 1845 (8 A 9 Viet, c. 18), s. 116. The 
purchase of a Government annuity of a like amount to a life lent-chatKe has 
been sanctioned by the court in the case of a lunatic (Be Brewer (1876), 1 Oh. D. 
409, C. A.). By the Tithe Act, 1878 (41 & 42 Viet c. 42), extended by the Titha 
Rent-d>ar^ Braemption Act, 1885 (48 & 48 Viet c. 32), e. 2, when land t^en 
for certain public puiposes— nraucational, eodesiastieal, and sanitary — ^ia charged 
with rent-charge or other payment in lieu of tithes, the same is to be redeem^ 
for a sum of money equal to twenty-five timea the amount thereof. Bee tiUe 
Ecolisiastioaii Law. As to questions relating to tithes under qieeial Acta, see 
S. V. None OutJbU Commieeianere (1829), 9 B. & 0. 876 ; EedaiU-y. Meievpaiitan 
md DiUriet Bail Ooe’ Joint Committee (1881), 46 J. P. 103 ; London and BladewaU 
BaO. Co. V. John LeUt (1861), 3 H. L. Cas. 470. 

(Q Lands Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 18), a 116. For' an 
example of the remaining lands being wholly charged by order of court, see 
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210. U^n pftyment or tender of the compensation so agreed (• 

or determined to the party entitled to the charge, he is reqnired Lands 

to erecnte a rolease of such charge to the promoters (j). If he fails ehaiged 

to do so, or if he fails to adduce a good title to the charge to the Trith rents 
satisfaction of the promoters, they may deposit the amount of 

the compensation in the Bank of England,* as in like cases (k). Release of 
and also, if they think fit, they may execute a deed poll duly stamped ^^ds. 
in the manner provided in the case of purchase of lands by them ( 1 ), 
and thereupon the charge, or the portion thereof in respect nrhereof 
the compensation has been so paid, ceases and is extinguished ( j). 

211. If any lands be so released from any such charge, incum- BfCectot 
brance, or portion thereof, to which they were subject jointly with 

other lands, such last-mentioned lands alone become charged with 
the whole of such charge or with the remainder thereof, as the case 
may be, and the party entitled to the charge has all the same rights 
and remedies over such last-mentioned lands for the whole or the 
remainder of the charge, as the case may be, as he had previously 
over the whole of the lands subject to the charge (m). 

212. Upon any such charge or portion of charge being so released, Memoraniinm 
the deed or instrument creating or transferring such charge may 

be tendered to the promoters, and they or two of them are required 
to subscribe, or, if they be a corporation, to affix their common seal 
to, a memorandum of such release indorsed on such deed or instru- 
ment, declaring what part of such lands originally subject to such 
charge has been purchased under the special Act, and, if the lands 
be released from part of such charge, what proportion of such 
charge has been released, and how much continues payable, or if 
the lands so required have been released from the whole charge, 
then that the remaining lands are thenceforward to remain exclu- 
sively charged therewith. Such memorandum is to be made and 
executed at the expense of the promoters, and is evidence in all 
courts and elsewhere of the facts therein stated, but not so as to 
exclude any other evidence of the same facts (m). 

Sbox. 6.— Lands subject to Leases. 

Sub-Seot. 1.— Pari o/ Land taken. 

213. When lands are comprised in a lease for an unexpired term ApporUon- 
of years, and part only of such lands is required for the purposes 

of the special Act, the rent payable in respect of the -lands comprised 
in the lease must be apportioned between the lands so reqnired and 
the residue of such lands. Such apportionment may be settled by 
agreement between the lessor and lessee on the one part and the 


P&ueU V. South Walts JtaU, Oo. (1866), 1 Jnr. (n. a) 773. For form of agreement 
for apportionment of rent-ehaige, see Encyclopaedia of Forma, Vol. VIII 
p. 85. 

(Vv Laada CSauaes Oonaolidation Act, 1846 (8 & 9 Viet. c. 18), a. 117. 
ft) Ibid., a 78. See p. 107, ante. 

(0 Ibid., B. 77. See p. 108, ante. 

(t») Ibid.. B. 118 . 



148 


COMPOISORT FoBOHASE OF LaND 


COMPBlfSATlON. 


BMT.C. 

ral^Mtto 

LeMM. 



promoteni on the other part ; and if not so agreed, it must be settled 
by two justiees (n). 

If the promoters agree with the lessee as to the apportionment, 
specific performance of an agreement to purchase the lease may be 
decreed, although the consent of the lessor to the apportionment has 
not been obtained (o)° 

The lessee cannot compel the lessor to accept the appcartionment, 
and in a case of difference between them the promoters must initiate 
proceedings before the justices (p). The costs of the apportionment 
are not costs of the conveyance, and, therefore, are not payable as 
such by the promoters (f). 

814. After the apportionment, the lessee, as to all future 
accruing rent, is li^le only to so much as shall be so appor- 
tioned in respect of the lands not required for the purposes of the 
special Act. As to the lands not so required and as against the 
lessee, the lessor has all the same rights and remedies for the 
recovery of such portion of rent as previously to such apportionment 
he had for the recovery of the whole rent reserved by the lease ; 
and all the covenants, conditions, and agreements of the lease, 
except as to the amount of rent to be paid, remain in force with 
regard to that part of the land not required for the purposes of the 
special Act in the same manner as. they would have done in case 
such part only of the land had been included in the lease (r). 

215. Every such lessee is entitled to receive from the promoters 
compensation for the damage done to him in bis tenancy b^ reason 
of the severance of the lands required from those not required, or 
otherwise by reason of the execution of the works («). 


SoB-Sucrr. 2. — Yearly Tenandee and Lmer IntvretU. 

Short 816- 'Whsn promoters require to purchase or take lands in the 

tvMBolM. possession of persons holding under short tenancies, they may pro- 
ceed, so far as regards the tenants, in various ways. They may 


(n) Lands Glauses Consolidation Act, 1846 (8 & 9 Yict o. 18), s. 118. An 
arbitrator or jury have no authority to roportion the rent under this Act {Re Ware 
and Begm^e Co. (1854), 7 By. & Can. Cas. 780). Provisions authorising an 
arbitrator to importion rents ate to be fouitd in particular Acts, e.g.. Housing of 
the Working Classes Act, 1890 (53 A 64 Viet c. 70), s. 20, Sched. II. (Ilk 

(o) SUpper V. Tottenham and HampeUad Jvmeam Rail, Co. (1867), L. B. 4 
Eq. 118 i Williame v. East London RaU. Co. (1869), 18 W. B. 169. For form of 
assignment of part of leasehold premises at an apportioned rent see Enoydo- 
pa£a of Forms, VoL VIII., p. 108. 

(p) Slipper V. Tottenham and Hangpstead Junction BaiL Co,, supra, per 
Boiollt, M.B., at p. 116. It would seem to follow that the lessee and lessor 
together might take the promoters before justices to have the tent apportioned. 

{q) Re Sampetead Jmution Bail. Co., E* parte Buck (1863), 33 L. J. (oh.) 79. 
As to the payment of such costs out of money depoaitea in uie Bank uiaer s. 86, 
see Be London, Brighton, and South Ooaet Bau. Co,, Ea parte Flower (1866)^ 1 Gh. 
App. 699. 

(v) Lands Clauses Consolidstion Act, 1846 (8 & 9 Viet a 18)* s. 119 (ss to 
time when araortioned rent becomes payaUe where delay ^ en^, tee Bail v. 
Oraaee (1886), 18 L. B. Ir. 884 ; jZs Seeretary ef Stats for War and Burlefe 
ClMitrae(,ri^3 1 L & 864). 

(a) s. 180; and see p 81, ante, as to piinei]^ of eompensationi. 
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indaee the lessor to determine the tenancy by notice in the osoal Ban. e. 
way, or they may pnrohase the lessor’s interest and determine the Lands 
tenancy themselves by notice. In neither of these cases is the SRhJaetto 
tenant entitled to any compensation, so long as he is allowed to Leases, 
remain in possession until the notice expires (a). Farther, they may 
serve a notice to treat upon the tenant, if they have the necessary 
compulsory powers, whereupon the tenant will be entitled to com* 
pensation in respect of his interest at the date of the notice to 
tareat (b), and even if he is allowed to remain in possession to the 
end of his tenancy, he will, nevertheless, be entitled to some 
compensation by reason of his position being altered by such 
service (c). The promoters may also obtain possession of the 
premises by deposit of security and the giving of a bond, as in 
any other oases where entry is required before the purchase is 
completed (d). 

217. A farther method of obtaining possession of land subject to Oompenwtioa 
leases, before the expiration of the tenancies, is provided in the naezpited 
Lands Glauses Consolidation Act, 1845, in oases where the person 
in possession has no greater interest therein than as tenant for a 
year or from year to year (e). This is in the nature of a proviso to 
the general provisions of the Act (/). If such a person is required 
to ^ve up possession of any lands so occupied by him before the 
expiration of his term or interest therein, he is entitled to com- 
pensation for the value of his unexpired term or interest in such 
lands, and for any just allowance which ought to be made to him by 
an incoming tenant, and for any loss or injury he may sustain, or, 
if a part only of such lands be required, compensation for the 
damage done to him in his tenancy by severing the lands held by 
him, or otherwise injuriously affecting the same (p). The amount 

(a) parte Nadin (1848), 17 L. J. (oR.) 421 ; Sy«r$ v. MetropMtan Board of 
Works (1877), 36 L. T. 277, C. A. ; and see Bo Portsmouth JSotl Co., Ba parts 
Merrett (1860), 2 L. T. 471. Aa to tenants of mortmged premises, reference may 
be made to Ziek v. London United Tramvaus, Ltd., [1908J 2 £. B. 126, 0. A 

(h) Tyson v. London Corporation (1871), L. R 7 C. P. 18, per Willbs, J., 
at 22, 23. In this case a six months’ notice of intention to take was serred, 
which notice has the same effect as a notice to treat {Morgan v. Mstropeditan SaU. 

Co. (1868), L. B. 3 0. P. S63 ; L. B. 4 C. P. 97, Ex. Ch.). As to the effect of such 
a notice, see Birth v. St. MaryUbone {Vestry) (1869), 20 L. T. 697. Seep. 66, ante. 

(e) Oraawell v. London Corporation (1870), L. B. 6 Exeh. 284, at p. 287, Ex. Gh. : 

R. V. Sothdah Improvement Act CommissConers (1866), 2 Jar. (n. s.) 861 ; and 
compare B. y. London and Southanudon BaiL Co. (1839), 10 Ad. & El. 8. For 
form of agreement with tenant, see EncyclopaBdia ot Forms, Vol. VIII., p. 87. 

(d) As to such entry, see p. 89, ante. It has been held that if, after serrice of a 
notice to treat and before entiy, a tenant’s interest is reduced to one of less than 
one year, a magistrate has jurisdiction to assess the compensation under a 121 of 
the Lands Clauses Consolidation Act, 1846 (8 & 9 Viet, c, 18) {S. t. Kennedy, 

Q893] 1Q.B. 633),batin Bntey StaBs Bad. Co. v. NorCt, [1884] 2 Q. B. 679, 

U A., which related to the same land, the Court of App^ suggested that the 
claimant in the earlier case ought to have appealed. Oompara B. v. Oreat 
northern Bail. Co. (1876), 2 Q. B. D. 161. 

(e) Lands Clauses Gonsedidation Act, 1846 (8 & 8 Viet e. 18), s. 121. 

if) B. V. London Corporation (1867), L. B. 2 Q. B. 292. 

\a\ This includes every land cl loss the tenant can suffer {B. v. Oreat Northern 
Bml Co., ewra, per Lush, J., at p. 166 ; ag., see B. v. Vaughan (1868), L. B. 4 
Q. B. 190). 



16d 


OoMPnuK>RT Purchase of Land and CoHPSNSA’noN. 


•■or. «. 
IrfmdB 
8Dld«ctto 
Leasss. 

PoBsesBion 
most be 
required. 


Pioductloii of 
lease. 


Delivety of 
(SbesfinloiL 


of compensation is to.be determined by two justices in case the 
parties differ (h). 

In order that this procedure to assess the compensation may be 
applicable, the person must be in fact required to give op possession 
before^ the expiration of his term. The service of a notice to 
treat is not in itself such a requiring of possession (i), nor is it 
constituted such by the going out of possession on receipt of such 
a notice (k), but a person who gives up possession by agreement 
with the promoters falls within the provision (Q. A person in pos- 
session as the owner of the residue of a long term, but of wUch 
less than a year remains, is a person falling under this provision (m), 
hut persons having equitable interests for a longer period than a 
year do not fall within it (n). 

If any party having a greater interest than as tenant at will 
claims compensation in respect of any nnexpired term or interest 
under any lease or grant of any such lands, the promoters may 
require such party to produce the lease or grant in respect of which 
such claim is made or the best evidence thereof in his power ; and 
if, after demand made in writing by the promoters, such lease or 
grant or such best evidence thereof is not produced within twenty- 
one days, the party so claiming compensation is to be considered as 
a tenant holding only from year to year, and will be entitled to 
compensation accordingly (o). 

218. Upon payment or tender of the amount of such compensation, 
all j^ersons who have been so required to deliver up possession as 
having interests not greater than that of a tenant for a year or 
from year to year, must respectively deliver up to the promoters or 
to the person appointed by them to take possession thereof any 
such lands in their possession required for the purposes of the 
special Act (p). If this procedure is followed, no conveyance and 
no notice tO treat would appear to be necessary in order to enable 
the promoters to acquire the tenant’s interest (q). 


(h) Laad. Clauses Consolidation Act, 1846 (8 & 9 Yict c. 18), s. 121. For 
procMure before justices, see s. 24, and p. 77, anU, If no notice to treat has 
been served, or, if served, is not treated as subsisting, the compensation would 
be assessable by the jnstiees as at the date of entry or when possession is required 
(B. V. Orest Northern RaiL Go, C676), 2 Q. B. D. 161, at p. 166 ; Beidey HeOOe 

Go. V. North, [1894] 2 Q. B. 679). 

(t) B. V. Stone (18C6), L. R 1 Q. B. 629 ; R. v. London and Southampton Bail. 
Co. (1839), 10 Ad. & EL 3. 

(i) Great Northern and City Rail. Go. v. Tillett, [1902] 1 K. B. 876. Neither is 
this procedure applicable for mere injurious affection (N. v. MiddUoeep ISheri^ 
a862% 10 W. B.717). 

(Q inapp V. London, Chatham, and Lover Bail, Co, (1863X 32 L. J. (BX.) 


(m) B. V. Great Northern Bail. Co., eupra. 

rn) Lands dauses Consolidation Act, 1846 (8 & 9 Viet. c. 18), s, 122. 

(o) N.g., B. V. Maneheeter, Sh^f^ and Lmeolnehm Baii. Co. (1864), 4 E. & B. 
88 ; Sweetman v. Metropolitan uaiL Go. (1864h 1 Hetn. & M. 843 ; N. v. Eaet 
London BaiL Os. (1867), 17 L. T. 291 ; B. v. Liverpool and Maneheeter BaiL Co, 
(1836), 4 Ad. A EL 660. 

(p) Lands Clauses Consolidation Aet, 1846 (8 A 9 Viet. c. 18), a 121. 

m) Byere v. MeUfmoUtan Board of Worlu (1877), 36 L. T. 277, per JBBsan, 
M.IL, at p. 278, 0. A. 
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Sect. 7. — Lands or Interest the Purehw of which has been Ssot.t. 

omitted by Mistake. Lands or 

219. If at any time after the promoters have entered upon any Poo^ase^f 
lands vrhich by the special and incorporated Acts they were which has 
authorised to purchase, and which are permanentlly required for been 
the purposes of the special Act, any person appears to be entitled to omitted by 
an^ estate, right, or interest in, or charge affecting, such lands, 

wmch the promoters have through mistake or inadvertence failed omitted 
or omitted to purchase or to pay compensation for, then, whether interests 
the period allowed for the purchase of lands has expired or 
not, the promoters are entitled to remain in the undisturbed 
possession of such lands, provided compensation is made within the 
time and in the manner hereinafter mentioned (r). Thus, if after the 
purchase and taking of land from an ostensible owner the promoters 
become aware of the existence of a mortgage which they do not 
dispute, the mortgagee cannot eject them until the time has expired 
in which they may make compensation («), nor can an owner do so 
if, by reason of a mistake in the book of reference, they have taken 
more land than was shown by the admeasurements in such book (t). 

If the promoters dispute the existence of the right or interest, an 
action of ejectment may, however, be brought against them by the 
claimant in order to establish his right, but in such a case execution 
will bo postponed for the same period {a). If, however, the 
promoters become aware of the existence of the right or interest 
before they enter permanently, previous mistakes or ignorance 
will not bring them within the above provision, and they may l)e 
liable to actions of ejectment or trespass and be restrained by 
injunction (ft). 

220. The condition entitling the promoters to remain in posses- Payment of 
sion of the land is that within six months after notice of such compensation, 
estate, right, interest, or charge, in case the same is not dis- 
puted by them, or in case it is disputed then within six months 

after the same has been finally established by law in favour of the 
claimant (c), they must purchase or pay compensation for the same, 


(r) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 124. 

(sj Jolly y. Wimbledon and Dorking Bail, Co. (1861), 31 L. J. (q. b.) 95, Ex. Oh. 
(0 Hyde y. Manchester Corporation (1852), 5 De Q. & Sm. 249 ; Kemp v. West 
Ena and Crystal Palace Rail. Co. (1856), 1 K. & J. 681. Compare Omagh Urban 
Council V. Henderson, [1907] 2 I. K 310. 

(a) Salidmry (Marquis) v. Creaf Nor thern Bail. Co. (1858), 5 C. B. (n. b.) 174 ; 
Doe d. Hyde v. manmester Corporaiion (1852), 12 C. B. 474. 

(b) Martin v. London, Chatham, and Dover Bail. Co, (1866), 1 Ch. App. 501 ; 
Stretton v. Great Western and Brentford Bail. Co. (1870), 5 Ch. App. 751 ; Thennaus 
y. Barry Dock and Bail. Co. (1889), 5 T. L. B. 360 ; Cardwell v. Midland Rail. Co. 
(1904), 21 T. L. B. 22, C. A. As to the principles on which the courts act in 
granting injunctions in these cases, see Wood v. Charing Cross Bail. Co. (1866), 
33 Beav. 290 ; Qarreti y. Banstead and Epsom Downs Bad. Co. (1864), 13 W. ti 
878, 0. A. ; Mufiro y. Wivenhoe and Brightlingsea Bail. Co. (1865), 13 W. B. 
880, 0. A. ; Webster v. South Eastern BaiL Go. (1851), 1 Sim. (n. s.) 272 ; Lind v. 
Ids of Wight Ferry Co. (1862), 1 New Bep. 13. 

(o) Thus, if an action of ejectment is brought, and application is made fora new 
triid, matter is not finally determined until such now trial is refused {Hyde v. 
Maneheeter Corporaiion (1852), 5 De Gh. & Sm. 249). For a caae in regard to a dispute 
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and mast idso pay to sooh party, or to any other party who may 
establish a right thereto, fall compensation for the mesne proflto 
or interest which would have accrued to such parties respectively 
in respect thereof daring the interval between the entry of the 
promoters thereon and the time of the payment of such purchase' 
mon^ or compensation, so far as such mesne profits or interest 
may be recoverable in law or equity (d). 

221< The purchase-money or compensation is to be agre^ on, or 
awarded and paid, in like msmner as, according to the provisions of 
the Lands Olauses Acts, the same respectively would have been 
agreed on or awarded and paid if the promoters had purchased 
such estate, right, interest, or charge before their entering upon 
such land, or as near thereto as circumstances will admit (d). In 
estimating such compensation both in respect of the lands or of any 
estate or interest in the same and for any mesne profits, the jury, 
or arbitrators, or justices, as the case may be, are required to assess 
the same according to wW they shall find to have been the value 
of such lands, estate, or interest, and profits, at the time such lands 
were entered upon by the promoters, and without regard to any 
improvements or. works made in the said lands by the promoters, 
and as though the works had not been constructed («). 

222. When the right to any such estate, interest, or charge 
has been disputed by the promoters and determined in favour 
of the claimant, the promoters before they become absolutely 
entitled to any such estate, interest, or charge, or to have the 
same merged or extinguished for their benefit, must pay, in 
addition to the purchase-money, compensation, or satisfaction, 
the full costs and expenses — that is, as between solicitor and 
client (/) — of any proceedings at law or in equity for the deter- 
mination j»r recovery of the same to the parties with whom any 
such litigation in respect thereof shall have^ taken place(^). Such 
costs and expenses, if disputed, are required to be settled by 
the proper officer of the court in which such litigation took 
place (h). 


M to mineials deddod after manv years, see CaUdonian RaiL Oo. v. DavUUim, 
[19031 A. 0. 22. 

((Q lisnds Clsusee Consolidation Act, 184fi (8 & 9 Viet. c. 18), a 124. 

(«) Ibid^ a 125. As to the measure of damages when the promoters have 
entered with notice of the interest, see StrMon v. Great Weettra and Branford 
BaU, Oo. (1870), 5 Ch. Aj^ 751. As to tender of amende see a 136. 

(J) Doe d. Hyde v. Mantheeter Oorvoration (1862), 12 0. B. 474 ; and see 
Oakdonian Sail, Oo. r. Demdeon, [1903J A. C. 22, at pp. 36—88. 

(a) lands Clauses Consolidation Act, 1846 (8 & 9 Wet a 18), s. 126. 

(A) Md. ; and see order of House of Lords in Oatedonian Beal. Oo. v. Damdeem, 
tttpra, at p. 36. 
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Part XIV. — Special Provisions as to Com- 
pensation in Public General Statutes. 

Sbot. 1. — Commercial Undertqkings. 

Sub-Seot. 1. — BaUwayB, 

. 323 . In special Acts passed after the 8th May, 1846, authorising 
the (K>nstraction of railways, the Bailways Clauses Consolidation 
Act, i845(i} , is incorporated, unless expressly varied or excepted (ft). 
In constructing the railway so authorised and in taking lands for 
that purpose, the railway company is subject to the provisions and 
restrictions of the Lands Clauses Acts, and is required to make to 
all the parties interested in the lands taken or used or injuriously 
affected full compensation, which is to be determined and recovered 
according to the provisions of those Acts (Z). A railway company 
is also given power to execute certain works necessary to construct 
the railway, and for the making, maintaining, altering, repairing, 
and using it, but in exercising these powers it must do as 
little damage as can be, and make full satisfaction to all parties 
interested for all damage sustained by them in consequence (m). 

Provision is also made for the temporary occupation of lands and 
private roads near the railway during the construction thereof, and 
for the payment of full compensation to the owners and occupiers 
for the damage they may suffer, the amount of which is to be 
assessed in the manner provided in the Lands Glauses Acts (ro). 

224 . The railway company is also required to make certain 
works for the accommodation of lands adjoining the railway (o). 
Differences in respect of these are to be determined by two 
justices (p). If an owner accepts compensation in lieu of accommo- 
dation works, he cannot afterwards require the railway company 

(t) 8 & 9 Viet. c. 20. 

Qc) Jhid.f 8. 1. See this subject discussed fully under title Railways and 
Canals, when railways are authorised under the Railways Construction 
Facilities Act, 1864 (27 & 28 Viet. c. 121), the compulsory powers of the Lands 
Clauses Acts and the Railways Clauses Acts are not inco^orated. See^ 3, 23, 31. 

(Z) Railways Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 20), s. 6. 

^m) Ibid.f s. 16 ; and m s. 21 os to compensation for dam^e to gas and 
water pipes. As to the ri^ht to injuriously affect lands in making alterations 
subsequent to the construction of the railway, see Enuky v. North laasUm Rail, 
jOo,, [1896] 1 Ch. 418, 0. A. ; and title Nuisanob. 

(n) IhicL^ 88. 30 — 44. For form of notice by railway company requiring 
possession of londfor temporary purposes, see Enoyclopsedia of Forms, VoL vlll., 
p. 74. 

(o) Ibid.^ 88. 68 — 75. 

(jp) ihid., 8. 69. Tribunals assessing compensation have no x>ower to qrder such 
works or to award any sum in respect of them, unless by agreement between the 
parties (22. v. SovJih WaU$ RaxL Vo, (1849), 13 Q. B, 988), but in assessing com- 
pensation they ought to take into account the obligation of the company to m^e 
the necessary accommodation works, if required ; but they must bear in mind 
tlmt the obligation is limited to the present and not to the prospective, use of the 
land (R, v. Brown (1867), L. R. 2 Q. R. 630). Agreements to make accommodation 
works may be enforced by specific performance or damages (Fortescue v. Lo$6wkhid 
and Fowey RaU, Ob., [1894] 3 Ch. 621 ; Oreme v. fFest Ohuhire RaiiL Ob. (1871), 
L. B. 13 44 ; Jmey (JEwrl) v. OtwU Wutem RaM, Ob., £1894] 3 Oh. 626,il, 

0 . A. ; and see Pollock y. No^ BritUh RaU. Co. (1901), 3 F. (Ct. of Sees.) 727). 
As to taking land for other works, see p. 24, arU$, 
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to constmot snob works (q), nor oan he oonsffbct them himself, 
There are also special provisions in respect of the mines 0^ ^ 
under or near the railway (s). 

225. Yariations of the procedure under the Lands Clauset^Qts 
are contained in thp Railway Companies Act, 1867 (t), and the 
Regulation of Railways Act, 1868 (a). Under the former Act pro- 
vision is made for the appointment of the surveyor by the BoiOrd 
of Trade instead of by two justices when the railway company desire 
to enter before purchase (p). Under the latter Act the parties 
may have a question of ^puted compensation determined 1^ a 
judge and jury in the High Court (c). 

226. When the time limited by the special Act for the exercise 
of the powers of compulsory purchase of lands or of the powers for 
construction of the railway and works is extended, the tribunals 
which assess compensation are required to include the additional 
damage, if any, sustained by persons interested in the lands taken 
or injuriously affected by reason of the extension of time (d). Such 
extension does not affect contracts entered into or notices given by 
the company before the passing of the extension Act (e). Provi- 
sion is also made for the completion of contracts and works when 
railway companies are amalgamated (/). 

227. When railways are abandoned a special Act is frequently 
passed making provision for the payment of componsation to 
owners whose land has been taken or injured (y). Protection to 
landowners in case an undertaking is not completed is also afforded 
by the parliamentary deposit, which may be applied by the High 
Court towards compensating them (p). 

228. Orders authorising light railways, made under the Light 


(q) Railways Clauses Oonsolidatiou Act, 1845 (8 & 9 Viet. c. 20), s. 68. 

(r) Rhondda and Swansea Rail, Co, v. Talbot, [1897] 2 Ch. 131, C. A. 

(s) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), ss. 77 — 85. 
The principles of compensation in respect of minerals under these sections are 
discussed at p. 49, ante, 

(0 30 &« Viet. c. 127. 

(a) 31 & 32 Viet. c. 119. 

(5) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 36. This provision 
is dealt with fully in Fart Vlll., p. 100, ante. For forms, see Eacyclopasdia 
of Forms, Vol. VIII., pp. 46, 46. 

(c) Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), ss. 41 — 44. These 
provisions are dealt with fully in Part VII., pp. 86 and 94, ante. 

(d) Railways Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 20. 

(s) Ibid., 6. 21. 

(/) Ibid., ss. 45—47. 

g) Compare Abandonment of Railways Act, 1860 (13 & 14 Vict, c. 83),* 
amended oy Abandonment of Railways Act, 1869 (32 k 33 Vict c. 114> 
These do not appear to be applicable to railways incor^rated since 1867. See 
Re Uo^mdge ana Ridtmmsworth Bail. Co. (1890), 43 Ch. D. 536, at p. 557, C« A. 

(h) Parliamentary Deposits and Bonds Act, 1892 (55 & 56 Vict. c. 27), which 
is applicable to all statutory undertakings As to the eonstrucUou of mis Act, 
see m Potteries, Shrewsbmy, and North iVaUe RaU. Co. (1883), 26 Ch. J>. 251, 
C. A. ; Re RtUhin and Cemg-g-Druidion Railway Act (1886), 32 Ch. D. 438, 
C. A. ; Re Uxbridge and Bicknumeworth RM. Co. (1690X 43 Ch. D. 636, G. A. ; 
Eos parte Chamber^ [1893] 1 Ch. 47 ; Re Hull Barnsley and fVest Biddm Junction 
Sou. Co., [1693] W. N. 83 ; JSs Torrington and OkAampton Raikoay BUI, [1907] 
i Ch. 186 \ and see title Railways and Canals. 
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Bdilways Act, 1896 (i^Wy incorporate the Lands Glauses Acts ; but, 
ap^ from the variations which may be made in any such order (A;), 
it is provided that any matter which may be determined by the 
vetd^ of a jury, by arbitration, or by justices, shall for the 
puntoses of the order be referred to and determined by a single 
arbitrator appointed by the parties or by the Board of Trade ( 1 ). 
The procedure is governed by the Arbitration Act, 1889 (m), and a 
special scale of costs has been fixed (n). 

The arbitrator in determining the amount of compensation is 
required to have regard to the extent to which the remaining and 
contiguous lands and hereditaments belonging to the same pro- 
prietor may be benefited by the proposed light railway (1). The 
order may also authorise the payment to trustees, instead of into 
the Bank of England, of any purchase-money or compensation 
not exceeding £500 (o). 

229 . Powers are also conferred on railway companies to do acts 
in order to prevent and repair accidents (p), and to prevent the 
spread of fire from sparks emitted by locomotives ( 7 ), in which cases 
special provisions are made for the payment of compensation. 
Subject to a certificate of the Board of Trade, a railway company 
have also power to take additional land when necessary for the 
public safety (r). 

230 . Provisional orders to be confirmed by Parliament may 

also be made by the Board of Trade authorising the compulsory 
acquisition of land for electrical works in order to introduce elec* 
trical power on railways (s). ^ 

T. 2 . — Waterworks (<). 

231 . Special Acts authorising the construction of waterworks 
passed after the 23rd April, 1847, may incorporate the Water- 
works Clauses Act, 1817 (a), or some of the groups of clauses 
therein. They invariably do so when compulsory powers are 

(t) 59 k 60 Viet, c. 48 ; and see title Tiumways and Light Railways. 

\h) Ibid,, M. 11. 

(ij Light Railways Act, 1896 (o9 & 60 Viet. c. IS), s. 13. 

(m) 52 & 63 Viet. c. 49. See title Arbitration, Vol. I., p. 437. 

(n) Light Railways (Costs) Rules, 1898. Costs are governed by the provisions 
of the A^itration Act, 1889 (52 k 53 Viet. c. 49), and are in the discretion of the 
arbitrator {Baxter v. Midland Bail, Co. (1905), 93 L. T. 538 ; and see Be Boaters 
and Midland Bail. Go. (1906), 95 L 20, C. A.). The costs may be taxed 
by the arbitrator or by a master under the Lands Clauses (Taxation of Costs) 
Act, 1895 (58 & 69 Vict. c. 11 ), and there is no appeal from him {Be Cannings 
and Middlesex County Council, [1907] 1 K. B. 61, C. A.). 

( 0 ) Light Railways Act, 1896 (69 k 60 Vict. c. 48), s. 14. 

Ip) Rmway Regulation Act, 1842 (5 & 6 Vict. c. 55), s. 14 ; Regulation of 
Railways Act, 1868 (31 k 32 Vict c. 119), s. 24. 

( 7 ) lUilway Fires Act, 1905 (5 Edw. 7, c. 11 ). 

(r; Railway Regulation Act, 1842 (5 A 6 Vict c. 55), s. 15 ; and see title 
R^lwats and CaiTalb. 

(•) Railways (Electrical Power) Act, 1903 (3 Edw. 7, c. 30), s. 2 . There is no 
erpiess provision as to the incorporation of the Lands Clauses Acts in these orders. 

(t) See dile Watorworeb for full treatment of this subject 

(a) 10 & 11 Vict c. 17. When no compulsory powers of taking land are 
required, waterworks may be constructed under an order made pursuant to the 
Gee and Waterworks Facilities Act, 1870 (33 & 84 Vict. c. 70). 
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required. When undertakers are empow^d, by a special Aet 
incorporating that Act, to take or use any lands or streams otti^<t 
aise than by agreement for the j^urpose of constructing or 
supplying -waterworks, they are subject to the provisions and 
resmotions of the Lands Clauses Acts, and are required to make 
full compensation to nil the persons interested in lands or streams 
taken, used, or injuriously affected under the powers of the special 
Act(&). The amount of the compensation is determined and re* 
covered under the Lands Glauses Acts, except where otherwise 
expressly provided (b). 

The undertakers are also empowered to execute other works, such 
as sinking wells and diverting streams, but they must do as little 
damage as can be, and where possible provide other watering places, 
drains, and channels for &e use of adjoining lands, and make full 
compensation to all parties interested for damage sustained by 
them (c). Accommodation works may be required by the special 
Act, iu which case disputes in regard tWeto are to be settled by two 
justices (d). There are special provisions dealing with mines (e). 


Sub-Seot. Z.—Oamorkt (/). 


232. Neither the Gasworks Glauses Act, 1847 ig), nor the 
Gasworks Glauses Act, 1871 (A), contain provisions for the com* 
pulsory purchase of land (i). The former Act authorises the 
undertakers to break up the soil and pavement of streets and 
bridges for the purpose of laying pipes, but they must do as little 
damage as can be and make compensation for any damage done in 
the execution of their powers {k). There are no pro-visions in these 
Acts as to support from mines. In the absence of such provisions 
the undertakers are entitled to support for the pipes they are 
authorised to lay down, and the mine-owner will be entitled tc 
compensation for the burden so imposed upon him (1). 


(t) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 8. The complete 
diversion of a stream is a taking and using of the stream ; the entry on the bed 
and diverting part of the water a taking of the lands and stream as regards the 
owner of the bed, but the diversion as rraards the other riparian owners would be 
an injurious4dFection, and the compensation would be determined accordingly. See 
Ferrand v. Bradfiird Oorporaiim(\6M), 21 Beav, 412 ; Bwh v. Trowbridge fFater~ 


worht Co. 


, ,,10 Ch. App. 400 : Page v. Kettering IVatenoorke Co. (1892), B 

T. L. B. 228 ; Stone v. Yeovit Corporaiton (1876), 2 0. F. D. 99, 0. A. Special Acta 
frequently authorise compensation to be given in the form of compensation water. 

^ Una,, B. 12, and aa to breaking up streets and laying pipes, see ss. 28 and 29. 
The abstraction of running silt by pumping may be an injurious affection and 
would entitle an owner injured uereby to compensation, although done subse- 

f uently to the construction of the works {Fletdur v. Birkenhead Oorftrotwn; 
19071 1 E. B. 206, C. A.). For another exam^e of ipjurious affection, aooSedm 
V. Oimt Weotem Co. (1907), 96 L. T. 98, H. L. 

(d) ibtd., SB. It^ 17. 

(a) Ibid., as. 16—27. These are dealt with frilly, p. 49, ante, 
if) See title Qxs for full treatment of this sobject, 
lOAll Viet. & 16. 

84 & 86 Viet c. 41. 

Neither does the Gas and Waterworks Fscilitias Aot, 1870 (33 &.34 Viet 
e. 7^, but power to take land is frequently inserted in Gas Aets, in whi^ eiues 
the Luda Olaiues Aets are incorporated. 

(k) Gaswoiks Olaoaes Act, 1847 (10 & 11 Vlct o. It^ s. 6. 

(0 Jformemton Cku Oo, v. Pope and Peanon, Ltd, (l883), 62 L. J. (« b.) 
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Sub-Seot. 4. — EUdftit LighUng{m), 

233* No powers for the oompulsorj j^urchase or taking of lands 
are conferred by the general Acts relating to electric lighting (n). 
Promoters of such undertakings may be authorised by licence, 
provisional order, or special Act to break up streets and to carry 
out works for the construction of the undertaking, which may 
interfere with the rights of other persons (o). In the exercise of 
such powers, whether given under the Electric Lighting Acts of 
1882 — 1888 (»), or under any licence, order, or special Act, the 
undertakers must cause as little detriment and inconvenience and 
do as little damage as may be, and must pay full compensation to 
persons interested for all damage sustained by them by reason or 
m consequence of the exercise of such powers, the amount and 
application of such compensation in case of diiTerence to be deter- 
mined by arbitration (o). 

The works must also be carried out subject to certain require- 
ments and restrictions, and if the undertakers make default in 
complying with these they become not only liable to penalties but 
must make full compensation to the owners affected thereby for any 
loss or damage which they may incur by reason thereof (p). 

Sub-Skct. 6. — MarJctis and Fairs, 

234. Special Acts passed after the 23rd April, 1847, authorising 
the construction of markets and fairs, may incorporate the Markets 
and Fairs Glauses Act, 1847 (q). If land is authorised by such special 
Act to be taken compulsorily, the provisions and restrictions of the 
Lands Clauses Acts are made applicable for the assessment and 
recovery of compensation (r). In exercising their powers the under- 
takers must do as little damage as can be and make full satisfaction 
to all parties interested for all damage sustained by reason of the 
exercise of such powers (s). 

SuB-SxoT. 6. — Harbours, Docks and Piers, 

235. Special Acts passed after the 11th May, 1847, authorising the 
making and improving of harbours, docks and piers, may incorporate 

629, 0. A. ; Re Dudley Corporation (1881), 8 Q. B. D, 86, C, A. When lighting 
works are constructed by local authorities the mining clauses of the Waterworks 
Clauses Act, 1847 (10 & 11 Viet. c. 17), are now deemed to be incorporated by 
reason of the Public Health Act, 1875 (Support of Sewers) Amendment Act, 1883 
(46 & 47 Viet. c. 37). See p. 60, ante. 

( m ) See title Elbcteio Lighting, Traction, and Power. 

(n) These are Electric Lighting Act, 1882 (45 & 46 Viet. c. 56), and Electric 
Lighting Act, 1888 (51 & 52 Viet. c. 12). They are read together os one Act. 
The clauses in the schedule to the Electric Lighting (Clauses) Act, 1899 (62 & 63 
Viet. c. 19), are incorporated in provisional orders and special Acts passed after 
Ist October, 1899, unless expressly varied or excepted (s. 1). 

(o) £3ectric Lighting Act, 1882 (45 & 46 Viet, a 56), s. 17. This provision 
relates to damage done in the execution of the works and not to that caused by 
their use (Shelfer v. QUy of London Electric Lighting Co., Mends Brewery Co, v. 
Sams, [1896] 1 Ch. 287, at p. 320, C. A). 

ip) Electric Lighting (Clauses) Act, 1899 (62 & 63 Viet c. 19). ScUed., ss. 14 (f), 
16 (h), 17 (k), 18 (5), 20 (3). 

e 10 & 11 Viet e. 14. See title Markets and Fairs. 

Ibid,, 8. 6. 

Ibid,, s. 11. 

H.L — VI. 
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sxoT.i. the Harbours, Docks and Piers Clauses Act, 1847 (t). If com- 
Commereial pulsory powers of taking or interfering with land are conferred bj 
Under- such special Act, the Lands Clauses Acts are made applicable, and 
the persons interested in such lands are entitled to full compensalion 
to be determined and recovered under those Acts (a). 

Sub-Sect. 7. — Cemeteriea. 

Cemeteries 236. Special Acts authorising the making of cemeteries passed 
ciauMs Act. nftgr the 9 (;ii July, 1847, may incorporate the Cemeteries Clauses Act, 
1847 (f>). If the company are authorised, for the purpose of making 
the cemetery, to take or use lands without the consent of the owners 
and occupiers, the provisions of the Lands Clauses Acts are made 
applicable and the compensation will bo ascertained and recovered 
under those Acts (c). In exercising the powers of the special Act 
the company must do as little damage as possible and must 
recompense the parties interested for all damage sustained by 
them through the exorcise of such powers (d). 

Sect. 2. — Land required for Government Purpoxea. 

Sub-Sect. 1. — By the Secretary of State for War. 

Undfoi 237 . Land may he acquired by the Secretary of State for the 

military Department either under the Defence Act, 1842, and Acts 

purposes. amending it (e), or under the Military Lands Act, 189*2, and Acts 
amending it (/). He has also power to acquire lands for military 
tramways (g). 

Procedure to 238 . A complete procedure for the purchase and taking of the 
Acquire. laud and for the assessment and payment of the compensation is con- 
tained in the Defence Act, 1842, and the method of assessment therein 
provided is by jury or by two justices {h), but it has been farther 

F ' " 

{t) 10 & 11 Viet, c. 27. Afl to granting provisional onlers for the construction 
of pierM and harbours, see title Water and Watkrcourbes. 

(а) See General PitT and Harbour Act, 1861 (24 & 26 Viet. c. 46), and the 
General Pier and Harbour Act, 1861, Amendment Act, 1862 (26 & 26 Viet, 
c. 19). 

f6) 10 & U Viet. c. 65. See title Burials, Vol. III., p, 401. 

(c) Ibid., B. 6. 

(d) Ibid., B. 17. 

(б) 6 & 6 Viet. c. 94, amended by tbe Defence Act, 1854 (17 & 18 Viet. c. 67), 
the Ordnance Board Transfer Ac^ 1856 (18 & 19 Viet. c. 117), Defence Act, 
1859 (22 Viet. c. 12), Queen’s Remembrancer Act, 1859 (22 & 23 Viet. c. 21), 8. 8, 
Lands Clauses Consolidation Acts Amendment Act, 1860 (23 & 24 Viet. c. 106), 
Defence Act, 1860 (23 & 24 Viet. c. 112), Defence Act Amendment Act, 1864 
(27 & 28 Viet c. 89), Defence Act, 1866 (28 & 29 Viet. c. 66), Defence Acts 
Amendment Act, 1873 (36 A 37 Viet. c. 72), Ranges Act, 1891 (64 & 65 Viet c* 
54), a. 1 1. As to conditions necessary to exercise of powers, see pp. 6 and 9, ante. 

If) 65 & 56 Viet c. 43, amended by Military Lands Act, 1897 (60 A 61 Viet, 
c. Military Lands Act, 1900 (63 A 64 Viet c. 56), Military Lands Act, 1903 
(3 tiiw. 7, c. 47). 

Militaiy Tramways Act, 1887 (50 A 51 Viet c. 66). 

(K) Defence Act, 1842 (5 A 6 Viet c. 94). ss. 19 et seq. As to commons, see 
Defence Act, 1854 (17 A 18 Viet c. 67), ss. 1 — 3, and generally as to procedure see 
Defence Act, 1860 (23 A 24 Viet e. 112), which also provides for the compensation 
to be determined by two justices^ when the amount claimed does not exceed £200 
(s. 13). There are also provisions for the assessment of compensation to absent 
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provided that for the purchase or acquisition of lands wanted for 
the service of the Admiralty or of the War Department, or for the 
defence of the realm, the Secretary of State for the War Department 
may use all or any of the powers and provisions contained in the 
Lands Clauses Acts, and such powers and provisions are to be 
treated as if they were contained in the Deferfce Act, 1842 (0- It 
has also been enacted that in the case of land acquired either under 
the Defence Act, 1842, and the Acts amending the same, or for 
military purposes under any Act with which the Lands Clauses 
Acts are incorporated, the person or authority acquiring the land 
may require that the compensation to be paid for the land be settled 
by arbitration and not by reference to a jury, and thereupon the 
provi^ions of the Lands Clauses Acts with reference to arbitration 
will, if not already applicable, apply for the purpose of settling 
compensation (k). In assessing the compmisation under these 
Acta, the owner is entitled to be compensated for the injurious 
affection of bis adjoining lands arising from the use of the lands 
taken for the purposes for which they are taken (/). 

239. When the land is required to be purchased or taken under 
the Military Lands Act, 1892 (m)» the Lands Clauses Acts are 
incorporated with certain minor exceptions (n), and when the Secre- 
tary of State is the puichaser, the bond required to be given on 
entry before purchase needs to be only under the seal of the Secre- 
tary of State and is sufficient without addition of sureties (o), and 
upon payment of the compensation to any person in respect of any 
interest, all the interest of that person vests in the Secretary of State 
without a conveyance being necessary, although the Secretary of 
State may require one (o). In tliis Act it is also provided that w^here 
any land is acquired under it, or for military purposes under any 
Act with which the Lands Clauses Acts are incorporated, the person 
or authority (p) acquiring the land may require that the compensa- 
tion to be paid for the land be settled by arbitration, and thereupon 
the provisions of the Lands Clauses Acts with reference to arbitra- 
tion will, if not already applicable, apply for the purpose of settling 
the compensation (q). 

The Secretary of State may also authorise the entry on land for 
the provision and repair of alignment marks (r), in which case full 

(as. 14 — 16), and to persons who are required to keep their lands free from 
)ui1diijga (as. 17 — 18) and in respect of interesU omitted to be purchased (ss. 36 - 38). 

(i) Lanas Clauses Consolidation Act Amendment Act, 1860 (23 & 24 Viet. c. 
106h 8 . 7. 

(h) Ranges Act, 1891 (54 65 Viet a 64), s. 11 . 

(l) Bluwf^ll V. n,, [1905] 1 K. B. 516 ; and see B, v. Abbott, [1897] 2 1. R. 
362 ; lie Ned's Point Battery, [1903] 2 I. R. 192. 

(m) 55 & 56 Viet. c. 43. 

(n) Ibid., 8 . 2 ( 1 ). The omitted parts are Lands Clauses Consolidation Act, 1845 
(8 & 9 Viet c. 18), 88 . 16, 17, 150, 151. 

a Ibid,, 8 . 2 ( 3 ). 

The purchaser may also be a volunteer corps or the council of a county or 
borough, s. 1. As to the transfer of these powers to county associations, see 
Territorial and Reserve Forces Act, 1907 (7 Edw. 7, e. 9), is. 2 , 3 ; and title 
Royal Forces. 

( 9 ) 55 & 56 Viet. c. 43, a. 20. 
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compensation is to be paid to the owner, the amount to be deter- 
mined by arbitration under the Arbitration Act, 1889 (s). Bye- 
laws may be made in certain cases in respect of rifle or artillery 
practice over sea, tidal water or shore. Persons injuriously affected 
or whose private rights are obstructed are entitled to compensa- 
tion, to be ascertained in manner provided by the Lands Clauses 
Acts (t). 

240 . A Secretary of State may be empowered by provisional 
order to acquire land for the purposes of military tramways, and for 
such purposes the provisions of the Lands Glauses Acts may be 
incorporated with such order, subject to such modifleations as the 
Board of Trade deems expedient (a). 

Military manoeuvres may be authorised over land within certain 
limits by an Order in Council (6). Persons who suffer damage 
in consequence are entitled to full compensation, which is settled 
by a compensation officer or officers appointed by the military 
manoeuvres commission, who make regulations as to procedure (c). 
Disputes as to amount are settled by arbitration under the 
Arbitration Act, 1889 (s). 

The Secretary of State for the War Department is also authorised 
to acquire lands for barracks and otherwise for the localisation 
of the military forces, and for these purposes the Lands Glauses 
Acts are incorporated, with slight modifications (d). 

Sub-Sect. 2 . — the Admiralty. 

241 . The Admiralty have the same powers of acquiring land 
under the Defence Acts and the Military Lands Acts as the Secre- 
tary of State for the War Department, and the compensation is 
assessed and payable in the same manner (e). The Admiralty 
have also the same powers as to acquiring lauds for tramways (/). 

In addition, the Admiralty have powers to acquire ground 
necessary for signal and telegraph stations (g). The compensation 
is to be assessed by a jury ; but this will be subject to the right 
of the Admiralty to require arbitration under the Lands Clauses 
Acts (A). The Admiralty have also power to acquire lands for 
coastguard stations (i). The compensation is ascertained as pro- 
vided in the Customs Consolidation Act, 1858, which incorporates 
the Lands Clauses Acts with variations (A). 


62 & 53 Viet. c. 49. 

Military Lands Act, 1900 (63 & 64 Viet. c. 66), b. 2. 
d) Military Tramways Act, 1887 (50 & 51 Viet. c. 65). 

’5) Military Manoeuvres Act, 1897 (60 & 61 Viet. c. 43), b. 1. 
c) Ibid., 8. 6. 

a) Military Forces Localisation Act, 1872 (35 & 36 Viet c. 68). 

(e) Naval Vvorks Act, 1895 (58 & 69 Viet c. 35), s. 2 ; Naval Lands (Volunteers) 
Act, 1908 (8 £dw. 7, c. 25) ; and see p. 158, ante. 

{/) Naval Works Act, 1899 (62 & 63 Viet c. 42), s. 2 ; and see p. 169, ante, 
{g) Admiralty (Signal Stations) Act, 1815 (55 Qeo. 3, c. 128). 

(A) See p. 78, ante. 

(i) Coastguard Service Act, 185^(19 & 20 Viet c. 83), & 5. 

(k) 16 & 17 Viet c. 107, ss. 336->345 ; and see p. 161, poet. 
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Part 3fIV. — Special Fbovibioes as to Coupensatiok. 

242> In special Acts conferring on the Admiralty compulsory SaoT.2. 

S owers of purchasing or taking particular lands, the Lands Land 

lauses Acts and the sections of the Bail ways Clauses Consolidation nqnired for 
Act, 1845 (1), dealing with errors and omissions in plans (m), are dovsRunont 
incorporated, except so much as relates to access to the special Act, PWOMS. 
and subject to certain special provisions (n). Among these provisions incorporation 
is one giving the Admiralty the right to withdraw a notice for the claiues. 
compulsory purchase or taking of lands in certain circumstances, 
within two months of the service, by giving a second notice to that 
effect either as to the whole or part of the land. The owner in such 
circumstances is entitled to compensation for such damage (if any) 
as be may have sustained in consequence of the giving of the 
first notice (o). The provisions of the Lands Glauses Acts as 
to superfluous lands are not to apply to lands purchased by the 
Admiralty (p), but persons are not deprived of their right of 
pre-emption {q). In special Acts the time limit for compulsory 
purchase is to be five years, and the incorporation of certain 
requirements as to bonds is also excepted (r). 

Sub-Seot. 3 . — For the Cuatomi, 

243- The Commissioners of Works are authorised to purchase Land for 
and acquire land and buildings necessary for ihe service of His c“«*«“** 
Majesty’s customs, and for these purposes the Lands Clauses Acts • 

are incorporated, except so much thereof as relates to the purchase 
of land otherwise than by agreement (s). They rtiay also, with the ^ 

authority of the Treasury, compulsorily acquire, hire, or take on 
lease certain lands, not exceeding half an acre at any one station, 
for the purpose of erecting watch-houses, dwelling-houses, and other 
buildings requisite for the security and protection of the revenues of 
customs and excise, together with all necessary ways (a). Provision 
is made for putting the officers of customs in possession, and for 
summoning a jury to assess the compensation (b), and ss. 40 to 68 
of the Lands Clauses Consolidation Act, 1845, are incorporated for 
this purpose (c). The jury is required to ascertain the compensa- 
tion to be paid for any such lands, and the proportion to be paid 
out of such compensation to any lessee or tenant at will or 
otherwise of such lands, and the proportion so to be paid 
must be returned by verdict (d). Provision is also made for 
compensation when lands have been taken on hire, for the injury 

(Z) 8 & 9 Viet. c. 20. 

(m) Admiralty Lauds and Works Act, 1864 (27 & 28 Viet. c. 57), ss. 7--10. 

(n) Ibid., 8. 6. 

(o) Ibid., B. 6. 

(p) Ibid., 8. 14. 

(m Ibid., 8. 16. 

(r) Ibid., 8. 8. 

(sj Customs Building Act, 1879 (42 & 43 Viet. c. 36), b. 5. 

(a) Ibid., 8. 6 ; Customs Consolidation Act, 1853 (16 & 17 Viet c. lOTj, 

8 . 335. 

(h) Customs Consolidation Act, 1853 (16 & 17 Viet. c. 107), s. 337. 

(c) Ibid., B. 338 ; and see Re IFood, Ex parte Commiesiotur of Works (1886), 31 
Ch.l>. 607, 0. A. 

(d) JMd.,8.340. 
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done to the owner on delivery up to him by reason of the removal 
of the buildings erected for the public service, the amount to be 
settled by two justices (e). There are also special provisions for the 
application of the purchase-moneys (/). 

Sub-Seot. 4 . — For tht Post 

244. The Postmaster-General may purchase land for the purpose 
of the Post Office with the consent of the Treasury, and the Lands 
Clauses Acts are applicable for this purpose (g). The bond required 
in case of entry before purchase is required to be under the seal of 
the Postmaster-General and is sufficient without sureties (/i). A 
provisional order is necessary to take lands compulsorily (t). 

The Postmaster-General has also power to place telegraph wires 
and posts in, over, and under certain public and private lands, 
subject to certain restrictions (k). In exercising these powers he 
must do as little damage as can be and make full compensation, 
the amount and application of which is to be determined under 
the Lands Glauses Acts (0* 

Sub-Sect. 6 . — For Friaona, 

245. A Secretary of State has power, with the consent of the 
Treasury, to alter, enlarge, and rebuild any prison and to build a 
new prison (m), and may acquire compulsorily lands contiguous to 
a prison and required for the purposes of enlarging it or rendering 
it more safe and commodious (n). For these purposes the Lands 
Clauses Acts are incorporated, with the exception of the provisions 
relating to subscription of capital, entry upon lands, time limit for 
purchase, and access to the special Act (o), lie has also power, 
with the consent of the Treasury, to purchase court-houses, rooms 
etc., situate within or forming part of a prison, and the Lands 
Clauses Acts are incorporated for this purpose (p). 


U) Customs Consolidation Act, 1853 (16 & 17 Viet. c. 107), s. 341. 

If) Customs Buildings Act, 1879 (42 & 43 Viet c. 3G), s. 6; Customs 
Consol itiatiun Act, 187(5 (39 & 40 Vict, c. 36;, ss. 275, 276 ; Customs Con- 
solidation Act, 1853 (16 & 17 Viot. c. 107), ss. 343, 344. See, geuemlly, title 
Revenue. 

(a) Post Office (Land) Act, 1881 (44 & 45 Vict. c. 20), a. 3L 

Ch) Ibid.,a.Z(hy 

(t) /fttd., 0 . 3 (c), (d), (e). And see p. 8, ante, 

(k) Telfgiaph Act. 1863 (26 & 27 Vict. c. 112), ss. 6—8, 12, 13,21—29; 
Telegraph Ait, 1878 (41 & 42 Vict. c. 76) ; Telegraph Act, 1892 (56 & 56 Vict. 
c. 59), 8. 2. The last- mentioned Act gives the Postmaster General conipiilHory 
powers on obtaining the necessary order. See also Telegraph (Construction) Act, 
1908 ^ Edw. 7, C. 33). o r x / 

(/) Telegraph Act, 1863 (26 & 27 Vict c. 112), ss. 7, 21 ; Telegraph Act, 1892 
(55 & 56 Vict. c. 59), s. 2. See Re St, Jamee* and Pall Mall Electric Lighting Co,, 
n9(»4] W. N. 68 ; 73 L. J. (k. b.) 518, See, generally, titles Post Office ; 
Telegraphs and Telephones. 

(m) Prison Act, 1884 (47 & 48 Vict c. 51), s. 2. 

(n) Ibid,, and Prison Act, 1865 (28 & 29 Vict c. 126), 8. 44 (3). 

lo) Prison Act, 1865 (28 & 29 Vict. c. 126), b. 44 (1). 

ip) Prison Act, 1877 (40 & 41 Vict c, 21), s. 49. See, generally, title 
Pbisonb and R 
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Sect. 8. — Land required for Purpoees of Local Qovernmcnt. 

Sub-Sect. 1. — Under Public Health Act8{q), 

246. Sanitary antlioritios outside London have power to pur- 
chase lands for the purposes of the Public Health Acts, and for 
this purpose the Lands Clauses Acts are* incorporated, except 
the provisions relating to access to the special Act and s. 127 of 
the Lands Clauses Consolidation Act, 18d5 (r). The clauses with 
respect to the purchase and taking of lands otherwise thfin by 
agreement cannot be enforced except under a provisional order 
duly confirmed (s). 

Under the Public Health Acts, sanitary authorities have other 
powers of interfering with land, as, for example, in order to 
lay sewers or water mains (t). A person who sustains damage by 
reason of the exercise of these powers in relation to any matter as 
to which he is not himself in default, is entitled to full compensa- 
tion, and any dispute as to the fact of damage or amount of 
compensntion is recjuired to be settled by arbitration in manner 
provided in the Public Health Act, 1875 (?/.). If the compensation 
claimed does not exceed the sum of £20, the same may, at the 
option of either party, bo ascertained by and recovered before a 
court of summary juris<lictioii (a). 

For the purposes of support to sanitary works from mines 
and minerals, the sections of the Waterworks Clauses Acts witli 
respect to mines are incorporated with the Public Health Acts, with 
slight variations (5). 

Sdb-Seot. 2. — Under the Ilomimj of the Working Olassea Ads (c). 

247. When local authorities are authorised to take lands under 
Part I. of the Housing of the Working Classes Act, 1890(d), the 
Lands Clauses Acts, as amended by the provisions in the Second 
Schedule to that Act regulate and apply to the purchase and taking 
of lands («). These provisions very considerably modify the 


(g) See title Public flEAiiTU etc, 

?r) Public Health Act, 1875 (38 & 39 Viet. c. 55), sa. 175, 17(5. 

?«) iWd., 8. 176, and see p. 8, ante. The word “lauds” doea not include water 
rights (see s. 332). 

(0 Ibid., 88. 16, 54. 

(u) Ibid., a. 308. The arbitration proceedings are governed by ss. 179—181. 
The arbitrator only settles the amount, and the award may be enforced by action 
(Brierley Hill Local Board v. Pearmll (1884), 9 ^p. Cas. 595). As to injurious 
affection, see Horton v. Colioyn Bay and Colwyn Urban District Council, [1908] I 
K. B. 327, C. A. Acts done by sanitary authorities under the Highw’ay Act, 1835 
(5 & 6 Will. 4, c. 50), do not entitle the persons injured to compensation, although 
such powers are transferred to sanitary authorities by the Public Health Act, 1875 
(38 & 39 Viet. c. 55) {^Burgess v. Northicich Local Board (1880), 6 Q. B. D. 264). 

(а) Ibid., 8. 308. When any compensation directed to be })aid by the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, e. 53), is in dispute, the method for 
determining the amount is ascertained in the manner provided by the Public 
Health Acts (see s. 10). 

(б) Public Health Act, 1875 (Support oi Sewers) Amendment Act, 1887 
(46 A 47 Viet. c. 37). As to the effect of these clauses, see Part IV,, p. 49, ante. 

(c) See, generally, under title Public Health etc. 

ids 63 & 64 Viet. c. 70. 


Sect. 3. 

Land 

required for 
Purposes 
of Local 
Govern- 
ment. 

Acquisition of 
la mi nnder 
Public 
UuaiLii Acts. 


Housing of 
the worki 
oil 




164 


Compulsory Purchase op Lahd and Compensation. 


SaoT. s. 
Land 

requited for 
Ftitpoqea 
of Local 
OoTem- 
ment. 

Ccrntpoiaa- 

tion. 


procedure of the Lands Glauses Acts as to assessing compensa* 
tion and other matters. The compensation is assessed by an 
arbitrator (/). 

In assessing the compensation payable in respect of any lands, 
or of any interests in lands, proposed to be taken under Part I., 
the estimate of the Yalue of such lands or interests is required to 
be based upon the fair market value as estimated at the time of the 
valuation being made of such lands {g), and of the several interests 
in such lands, due regard being had to the nature aud the condition 
of the property, to the probable duration of the buildings in their 
existing state, and to the state of repair thereof, without any 
additional allowance in respect of the compulsory purchase of an 
area, or of any part of an area, in respect of which an official 
representation has been made, or of any lands included in a 
scheme which, in the opinion of the arbitrator, have been so 
included as falling under the description of property which may be 
constituted an unhealthy area under the said Part I. (/t). Additions 
and improvements, not necessary for maintaining the property in 
repair, and made after the date of the publication of an advertise- 
ment stating the fact of the improvement scheme having been 
made, are not to be included in the compensation, nor is any sum 
to be allowed for interests acquired after that date which may 
increase the amount of the compensation payable (i). 


Onheaithy 248. In the Case of any house or premises situate within an 
treat. unhealthy area (A;), the arbitrator is required to receive evidence 

to prove (1) that the rental of the house or premises was enhanced 
by reason of the same being used for illegal purposes or being so 
overcrowded as to be dangerous or injurious to the health of the 
inmates ; or (2) that the house or premises are in such a condition 
as to be a nuisance within the meaning of the Acts relating to 
nuisances, or are in a state of defective sanitation, or are not in 
reasonably good repair; or (8) that the house or premises are 
unfit, and not reasonably capable of being made fit, for human 
habitation. 

If the arbitrator is satisfied by such evidence, then the com- 
pensation must, in the first case, so far as it is based on rental, 
be based on the rental which would have been obtainable if the 
bouse or premises were occupied for legal purposes and only by the 


U) Houring of the Working Classes Act, 1890 (03 & 54 Viet. e. 70), Sched. (4). 
(g) £.a.,a8totlie valueofatied public-house, see Ae OhandUr'tWiUjiire Brewery 
Ob. and London County CouneU, [1903] 1 K, B. 668. 

(A) Housing of the Working Classes Act, 1690 (63 & 64 Viet. c. 70), s. 81 (1), (a). 
Compare Higgint v. Dublin Ootyoration (1891), 86 L. B. Ir. 484. 

(t^ JbuL, s. 81 (1), (b) ; and see Wiikmt v. Birmingham Corporation (1883), 86 
Ch* H. 78. 

S la improvement schemes under the Act there may be included the 
altiiy area in order to remedy which the scheme is made, and neighbouring 
lands wtuch ore included for the purpose of making the scheme efficient (see 
s. 6 (1) (a)k In aseeasing the compensation for these Sitter, these provisions as to 
the UM and state of the premises do not apply, nor does the provision as to an 
addition for compulsory purchase. Compare Dublin Corporation v. Dowling 
(l880),eL.B.Ir.60*. r r~ -u 
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number of persons whom the house or premises were, under all the 
circumstances of the case, fitted to accommodate without such 
overcrowding as is dangerous or injurious to the health of the 
inmates, and must in the second case be the amount estimated as 
the value of the house or premises if the nuisance had been 
abated, or if they had been put into a sanitary condition, or into 
reasonably good repair, after deducting the estimated expense of 
abating the nuisance, or putting them into such condition or repair, 
as the case may he, and must in the third case be the value of the 
land and of the materials of the buildings thereon (f). 

249. When the local authority purchase the land required for 
the scheme, they must pay compensation to persons proved to 
have sustained loss by reason of the extinguishment or vesting, 
of rights of way, of laying pipes and other easements, and such 
compensation is to be determined in the same manner as the 
compensation for the lands is determinable, or as near thereto as 
circumstances admit (m). The right to compensation does not 
arise until the loss is sustained; thus, although an easement of 
light is extinguished, the right to compensation does not arise until 
the access of light is interrupted (n). 

250. Under Part II. of the Housing of the Working Glasses 
Act, 1890, local authorities may in certain eases acquire obstructive 
buildings in order to remove them (o). The owner in such cases 
may claim to retain the site (p). The compensation in either case 
is to be settled by arbitration under the Lands Glauses Acts (q). 
An owner of a house or manufactory cannot insist on his entire 
building being taken when part only is proposed to be taken as 
obstructive, and where the part proposed to be taken can, in the 
opinion of the arbitrator to whom the question of disputed com- 
pensation is submitted, be severed from the remainder of the 
house or manufactory without material detriment thereto. He is, 
however, to be entitled to compensation for severance (r). When 
the demolition of the obstructive building adds to the value of the 
building it obstructed, there is a provision for the recovery of so 
much of the compensation as may be equal to the improved 
value (s). 

251. Local authorities under Part II. of the Act may also carry 
out the improvement schemes under orders which may incorporate 
the Lands Glauses Acts, the amount of compensation being settled 
by arbitration (t). Bights of way and other easements in land 
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(Q Housing of the Working Glasses Act, 1890 (03 & 64 Viet. c. 70), s. 21. 

(m) ibut., 8.22. 

(n) Badham r. Marrii (1881), 40 L. T. 079 ; Suaintton t. Finn and Metropolitan 
Board of Work* (1883), 62 L. 3. (oh.) 230 ; BarUm v. Row (1800), 24 Q. B. D. 
381, C. A. ; R» Harvey and London Chunty Council (1909), Timee, January 18. 

(o) Housing of the Working Classes Act, 1890 (63 & 04 Viet. c. 70), s. 38, 

(P) IHd, 8. 38 (0). 
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purchased when extinguished are subject to the like compensa- 
tion as under Part I. (a). 

In settling the amount of compensation under Part 11. no 
additional allowance is to be made for compulsory purchases except 
as regards neighbouring lands when included in a scheme (b). The 
arbitrator must also* have regard to, and make an allowance in 
respect of, an^ increased value which in his opinion will be^ given 
to the dwelling-houses of the same owner b^ the alteration or 
demolition of any buildings by the local authority (b). He is also 
required to receive evidence of a similar nature, as under Part 1., 
as to the use, condition, and repair of the house, and to award 
compensation on a similar basis (c). There is no provision as to 
alterations made after notice of the scheme. There are also provi- 
sions regulating the general procedure of the arbitration and 
purchase (d). 

252. Under Part III., local authorities may be authorised to 
acquire laud for lodging-houses by order incorporating the 
Lands Glauses Acts(e). The compensation is to be assessed by 
a single arbitrator, and there are special provisions in relation 
thereto (/). 

253. Local authorities are also given power on certain con- 
ditions to enter and value premises which they are authorised 
to purchase under Parts 1. and II. (g). They may also make 
a reasonable allowance for expenses of removal to certain tenants 
of buildings which they purchase under those parts of the 
Act (k). 

Sub-Sect. 3. — For Educational Purposet (i). 

254. An education authority may purchase land in order to 
provide schools (fc), either elementary or secondary, and the Lands 
Clauses Acts are incorporated for the purpose, except the provisions 
relating to access to the special Act(/). A provisional order con- 
firmed by Parliament is necessary before the authority can put in 
force the powers with respect to the purchase and taking of land 


(a) HouBiDg of the Working Classes Act, 1890 (53 & 51 Viet. c. 70), s. 39 (8). 

(5) Ibid.f 8 . 41 (2). As to neighbouring lands, see Housing of the Working 
Classes Act, 1903 (3 Edw. 7, c. 39), s. 7. 

(c) Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), s. 41 (3). 

U) ifci(/.,8,41 (4)— (11). 

(«) Ihid.y e. 67, Munich incorporates ss. 176—178 of the Public Health Act, 1876 
(38 & 39 Viet. c. 66), under which the order may be made. 

(/) Housing of the Working Classes Act, 1890 (63 & 64 Viet. c. 70), 
8 . 57, and Housing of the Working Classes Act, 1900 (63 & 64 Viet, 
c. 69), 8 . 7. See this more particularly dealt with under title Publio 
Health etc. 

{g) Housing of the Working Classes Act, 1890 (63 & 64 Viet. e. 70), 
8 . 77. 

(h) Ibid., 8 . 78. 

(t) See title Eduoatioit. 

(k) Elementary Education Act, 1870 (33 & 34 Viet. c. 76), s. 10 ; Education 
Act, 1902 (2 Saw. 7, c. 42), a. 5 ; Education (Administrative Provisions) Act, 
1907 (7 Erlw. 7, c. 43), s. 1. 

(Q Elenientaiy Education Act^ 1870 (33 & 34 Viet o. 75), b. 20. 
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otherwiso than by agreement (nt), but they can interfere with 
easements of adjoining lands over land purchased by agreement, 
subject to payment of compensation; thus, they may erect a building 
on the land purcliased which will interfere with an easement of 
light (n). 

SoB-SxoT. 4 . — Under the Local Oovernment Acts, 1888 and 1894. 

265. County councils may acquire lands for the purpose of 
their duties, and may be empowered by a provisional order duly 
confirmed to acquire lands compulsorily according to the provisions 
of the Lands Clauses Acts (o). 

256. Parish councils may acquire land by agreement for certain 
purposes(p), and if they are unable to acquire land for these purposes 
by agreement the county council, or, on refusal, the Local Govern- 
ment Board, may make an order for putting in force, as regards the 
lands required, or part thereof, the provisions of the Lands Clauses 
Acts with res})ect to the purchase and taking of land otherwise 
than by agreement (q). The order is carried into effect by the 
county council (/')• It must incorporate the Lands Clauses Acts 
and the sections of the Railways Clauses Consolidation Act, 1845, 
with respect to mines, with the necessary adaptations («). The 
land is to be assured to the parish council {t). Any question of 
disputed compensation must be referred to the arbitration of a 
single arbitrator appointed by the parties, or, on failure to agree, 
on the application of cither of them, by the Local Government 
Board (a). Provision is made for the appointment of another 
arbitrator in case of death, or inability or failure to act (5). The 
arbitrator is deemed to be an arbitrator within the meaning of the 
Lands Glauses Acts, but he is required to determine the amount of 
the costs, and he has power to disallow the costs of witnesses who 
in his opinion have been unnecessarily called, or costs otherwise 
unnecessarily incurred (cj. 


(?/i) Elemeiilary Education Act, 1870 (33 & 34 Viet. c. 75), s. 20 (2)— (6). If 
the purpoRe for which the land is taken is ultra mres^ they will be Testrained 
from taking)! the land notwithstanding a provisional order (Batson v. London School 
Board (1903), 67 J. P. 457). 

(n) Kirby v. Harrogate School Boards [1896] 1 Ch. 437, C. A. 

(o) Local Government Act, 1888 (61 & 62 Viet, c, 41), s. 65, which incorporates 
B. 176 of the Public Health Act, 1876 (38 & 39 Viet. c. 55), which in turn 
incorporates the Lands Clauses Acts with some exceptions (see p. 163, ante). 

(p) Local Oovemment Act, 1894 (66 & 57 Viet. c. 73), s. 9, as amendeil by 
the Small Hohlings and Allotments Act, 1907 (7 Edw,’7, a 64), which is repeal(‘ri 
by the Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36). 

(q) Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 9 (2), (4), (6), as 
amended (see note (p), siqora). 

(r) 8. 9 (9)j as^amended by the Small Holdings and Allotments Act, 1.907 
(7 Edw, 7, c. 64) ; see'uote (p), suj^a. 

is) Locm Government Act, 1894 (56 & 67 Viet, c, 73), s. 9 (10) ; and see p. 49, ante. 

\t) Ibid., B. 9 (14), as ainemled (see note (p), supra). 

(a) Ibid., 8. 9 (lOk which incorporates s. 3 (4), (a), (b), and (c) of the Allotments 
Act, 1887 (50 & 61 Viet. c. 48). These provisions of the latter Act have been 
repealed, except so far as they are applied by any other enactment (Small Holdings 
and Allotments Act, 1907 (7 Edw. 7, o. 64% Sched. IL) ; see note (p), aupra. 

(h) Allotments Act, 1887 (50 & 61 Viet. o. 48), s. 3 (4), (b). 

(e) 8.3(4), (0) 
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Bx7B-Seot. IS,—Fot SfnaU HMings arid AlUdmenU^ 

257. A oonnty council (<i) may, for the purpose of providing 
small holdings for certain persons, by agreement purchase or take 
on lease land, whether within or without their county (e). If a 
county council are upable to acquire by agreement and on reason* 
able terms suitable land for the purpose of providing small holdings 
for such persons, they may for that purpose acquire land 
compulsorily (/). 

The council of a borough, urban district, or parish may, for the 
purpose of providing allotments by agreement, purchase or take on 
lease land, whether situate within or without their borough, dis- 
trict, or parish (g). If a council are unable to acquire by agreement 
and on reasonable terms suitable land for the purpose of allot- 
ments, they may acquire land for that purpose compulsorily (h).. 

For the purpose of the purchase of land by agreement for either 
small holdings or allotments the Lands Glauses Acts are made 
applicable, with the exception of the provisions of those Acts with 
respect to the purchase and taking of land otherwise than by 
agreement (t). Additional powers of leasing are also conferred 
upon certain limited owners 

If a council desire to purchase or hire land compulsorily 
for the purpose of providing either small holdings or allotments, 
they must first obtain an order of the Board of Agriculture and 
Fisheries authorising them so to do (/(). 

258. In the case of compulsory purchase of land for either small 
holdings or allotments, the order must incorporate, subject to the 
necessary adaptations, the Lands Clauses Acts and the clauses with 
respect to mines in the Bailways Clauses Consolidation Act, 1845 (1) ; 
but any question of disputed compensation is to be determined by 
a single arbitrator appointed by the Board of Agriculture and 
Fisheriesf who is to be deemed to be an arbitrator under the Lands 
Clauses Acts, and the provisions of these Acts with respect to 
arbitration, with the modifications hereinafter mentioned, are to 


(d) The expression “coimty council ” includes the council of a county borough. 

(e) Small Holdings and Allotments Act, 1908 (8 £dw. 7, c. 36), s. 7 (1) ; and 
see titles ALLOTumrrs, Vol. I., p. .331 ; Shall HoLDnras. County councils 
may ddegate their powers to councils of boroughs and urban districts (ibid., 
s. 18). On the failure of county councils to exercise their powers, these powers 
may be exercised in certain coses by small holdings commissioners (ibid., s. 6 (2), 
and s. 20). 

(/) Ibid; s. 7 (2) ; and see s. 41 as to restrictions on the land which may be 
taken. 

(g) Ibid; s. 25 (1). County councils may act, and exercise the powers of 
distriet and parish councils, in case of certain defaults (ibid; s. 24), and in London 
the powers may be exercised by the London County Council (ibid. e. 36). 

(A) /Mri, a 26 (2). 

Ibid., s. 38. As regards lands belonging to the Duchy of Lancaster, s. 178 
of the Pabuc Health Act, 1875 (38 & 39 Vict. c. 65), is also made applicable. 

( Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 40. 

(k) Ibid.. B, 39 (1)^4). In the case of j^rish councils proposing to acquireland 
eompulsoiiiy, the county council exercise the powers for them (Md., a 39 (7)), 
FortheptocMuie to obtain the necessary orders, see t&td.,Sched. L, Farts I. and li. 

({) 8 & 9 Viet. c. SO; and see p. 49, ants. Such retaliations have been made 
wider date 24th March, 1908. 
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« 

apply aiccordingly (m). In determining the amount of any dii^uted 
compensation, no additional allowance may be made on account of 
the purchase being compulsory (»), and the arbitrator, in ftHanaaing 
compensation, is required, so far as practicable, to act on his own 
knowledge and experience ; but subject thereto he must hear, by 
themselves or their agents, any authorities or*parties authorised to 
appear and their witnesses, but he must not, except in such 
cases as the Board of Agriculture and Fisheries direct, hear counsel 
or expert witnesses (o). A scale of costs may be fixed by the Board 
of Agriculture and Fisheries with the concurrence of the Lord 
Chancellor to be applicable to such an arbitration, and an arbi- 
trator, notwithstanding anything in the Lands Glauses Acts, may 
determine the amount of costs, and disallow the costs of unnecessary 
witnesses or costs in his opinion otherwise unnecessarily incurred (p). 
In the case of glebe land or other land belonging to an ecclesiastical 
benefice, the sum due for compensation is to be paid to the Ecclesi- 
astical Commissioners, who are to apply it us money paid upon a 
sale under the Ecclesiastical Leasing Acts of land belonging to a 
benefice iq). 

259 . In the case of an order for compulsory hiring, the Board 
of Agriculture and Fisheries are required to make regulations for 
the purpose of carrying the order into effect, and of protecting the 
council and persons interested in the land, and the order must 
incorporate such regulations, together with such provisions, of the 
Lands Clauses Acts and the clauses with respect to mines in the 
Itailways Clauses Consolidation Act, 1845 (r), as may, subject to 
the prescribed adaptations, appear to the Board necessary or 
expedient for the purpose, and the order must also determine the 
terms and conditions of the hiring other than the rent (s). In deter- 
mining the amount of any disputed compensation no additional 
allowance may be made on account of the hiring being compulsory (n). 
The determination of the amount of the rent to be paid by the 
council for the land compulsorily hired, the amount of any other 
compensation to be paid by the council to any person entitled thereto 
in respect of the laud or any interest therein, or in respect of 
improvements executed on the land or otherwise, and, where part 
only of a holding held for an unexpired term is hired, the rent to be 
paid for the residue of the holding during the remainder of that 
term, must, in default of agreement, be b^ valuation by a single 
valuer appointed by the Board, provided that if the land hired is in the 
occupation of a tenant, he may, by notice in writing served on the 
council before the determination of his tenancy, require that any 

(m) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 36), Sclied. 1., 
Part 1. (1). The order is deemed to be the special Act and the council the 
promoters of the undertaking (ibid,, Sebed. L, Part 1. (7)). 

'n) Ibid,, B. 39 (6). 
o) Ibid,, Sched. 1., Part I. (6). 

(p) Ibid,, Sched. I., Part I. (6). 
ij) Ibid,, Sched. I., Part I. (8). 

(r) 8 A 8 Tict o. 20 ; and see p. 49, atUt, Such regulations have been made 
under date 24th March, 1908. 

(s) Small Holdings and Allotments Act, 1908 (8 Edrr. 7, o. 36), Sched. L, 
Part II. (1), (2). 
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claim by him against the council, which under the Agricnltural 
Holdings Act, 1908 (t), might be referred to arbitration under that 
Act, shall be so referred, and in such case those claims shall be 
determined by arbitration under that Act and not by valuation 
under the Small Holdings and Allotments Act, 1908. 

The valuer, in fixing the rent to be paid for the land com- 
pulsorily hired, is required to take into consideration the rent (if 
any) at which the land has been let and the annual value at which 
the land is assessed for purposes of income tax or rating, the loss 
(if any) caused to the owner by severance, the terms and the condi- 
tions of the hiring, inclnding any reservation of sporting or fishing 
rights, and all the other circumstances connected with the land (u) ; 
but he is not to make any allowance in respect of any use to which 
the land compulsorily hired might otherwise be put by the owner 
during the term of hiring, being a use in respect of which the 
owner is entitled to resume possession of the land under the 
Act (p). 

260. Any compensation awarded to a tenant in respect of any 
depreciation of the value to him of the residue of bis holding, 
caused by the withdrawal from the holding of the land compulsorily 
hired, must as far as possible be provided for by taking such com- 
pensation into account in fixing the rent to be paid for tbe residue 
of the holding during the remainder of the term for which it is held 
by the tenant {x). 

261. Any person interested in any valuation must give the 
valuer all such assistance, information and explanations as he may 
require, and produce to the vainer or give him access to all such 
books, accounts, vouchers and other documents relating to the land 
to be compulsorily hired as he may reasonably require for the pur- 
poses of valuation, and such expenses as the valuer certifies to nave 
been projlbrly incurred by any person in furnishing such assistance, 
information, and explanation, or otherwise in relation to tbe valua- 
tion, must be paid by the council (y). 

262. If after the determination of the amount of the compen- 
sation payable to any person, whether in the case of compulsory 
purchase or of compulsory hiring, and including in the latter case tbe 
rent, it appears to the council that the land cannot be let for small 
holdings or allotments, as the case may be, at such a rent as will 
secure the council from loss, the council may at any time within six 
weeks after the determination of the amount, by notice in writing 
withdraw any notice to treat served on that person or on any other 
person interested in the land. On such withdrawal the person served 
is entitled to obtain from the council compensation for loss or 
expenses sustained or incurred in consequence of the notice to treat 


(i) 8 Edw. 7, c. 28. See title AoRiocLTirBS, VoL I., p. 268. 

(t() Small Holdings and Allulmeiito Act, 1908 (8 £dw. 7, o. 36), Sched. I., 
Part II, (3), 

e lbia,, Sched. L, Part II. (4). As to such purposes sse s, 46 of thst Act. 
Ibid., Sched. I., Pert II. * 

Ibid., Sched. I., Part II. 
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and the ^trithdrawal, and the amount of this compensation is to be 
settled by arbitration, in default of agreement (z). 

Sub-Sect. 6 . — Other Purpom. 

263. Power to acquire land compulsorily may be obtained under 
the Isolation Hospitals Act, 1893(a), for thd purpose of erecting 
thereon an isolation hospital (b). This power is obtained by pro- 
visional order incorporating the Ijands Clauses Acts, and the pro- 
visions of the Public Health Act, 1875 (c), relating to the acquisition 
of land are for this purpose made applicable 

These above-mentioned provisions, with a slight variation as 
to advertisements and notices, are incorporated in the Diseases of 
Animals Act, 1894 (<2), for the purpose of enabling land to be 
acquired for wharves and other purposes connected with that Act. 

In special Acts incorporating the Towns Improvement Clauses Act, 
1847 (e), the Lands Glauses Acts are also thereby incorporated for 
the purpose of acquiring lands and making compensation for 
damage done in the execution of the powers (/). Special provision 
is made for damage caused by altering the level of any street (g). 

Local authorities have powers under the Open Spaces Act, 
1906 (A), of interfering with certain rights upon making compensation 
to be determined in a manner provided by the Lands Clauses Acts. 

Under the Highway Act, 1835 (i), certain powers of inter- 
fering with land are authorised, the compensation to be settled by 
justices in manner therein provided (y). Land also may be acquired 
for widening certain roads, the compensation to be settled by a jury 
at quarter sessions (/c). Provision is made for the costs, for the 
vesting of the land, and for payment of the purchase-money(0- 

Sub-Seot. 7. — Special Prouisium cm to London {m), 

264. Besides the general Acts applicable to the metropolis as 
to the rest of the country, there are certain Acts of a permanent 
nature peculiar to London under which land may be taken, 
interfered with, or injuriously affected. 

Councils of metropolitan cities and boroughs are empowered to 
alter and improve streets, and for that purpose they are authorised 


a) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 39 (8). 

[a) 56 & 57 Viet. c. 68. 

b) IbuLy all. See title Public Health etc. 

c) 38 & 39 Viet. c. 55, ss. 176—178. See p. 163, ante. 

(a) 67 & 58 Viet. c. 57, ss. 32, 33 ; and see also Diseases of Animals Act, 1 903 
(3 Edw. 7, c. 43), and title Animals, VoL 1., pp. 363, 430. 

(e) 10 & 11 Viet. c. 34. 

(/) Ibid., 8. 19. 

(g) I bid., 8. 21. 

(h) 6 Edw. 7, c. 25, s. 13. See also title Open Spaces and Recreation 
Grounds. 

5 & 6 Will. 4, c. 50. 

Ibid., ss. 25, 49, 51—64, 67. See title Hiobwats, Streets and Bridges. 
Ibid., 8. 82. 

(l) Ibid., as. 82, 83. As to minerals near a road, see Highways and Locomotives 
Amendment Act, 1878 (41 & 42 Viet. c. 77), a 27 ; and see A.-O. y. Gonduit 
Colliery Co., [1895] 1 Q. B. 301. 

(fii) See title Metropolis. 
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to purchase and take such houses, walls, buildings, lands, tenements, 
or hereditaments as are necessary for the purpose (n). They have 
power to adjudicate as to what houses and land are necessary, and if 
they do so bond fide their adjudication will not be disturbed (o). They 
may take part of a plot of land, but cannot take more than they 
reasonably require (p). They may take part of a house or building, 
but without the consent of the owner or person interested they 
cannot take part only if the removal of the part would substantially 
injure the house as it exists ( 9 ), and in such a case, if the owner 
desires to retain the part, he cannot be deprived of it (r), and if the 
whole is taken and the surplus land is sold, he has a right of pre- 
emption («). The compensation is to be settled by a jury at quarter 
sessions (t). Provision is also made for payment of costs, applica- 
tion of purchase-money, and vesting of premises (a). Tenants are 
to receive six months’ notice to quit ; and, if they are required to 
give up possession before the end of their time, they are entitled 
to compensation, which is to be assessed in the same manner as for 
the purchase of lands (/>). 

265. Under the Metropolis Management Acts the London 
County Council and metropolitan borough and city councils are 
required to repair and maintain sewers and to make sowers, and to 
carry them through, across, or under streets and lands, making 
compensation for any damage done thereby (c). If injury is done 
to a mill or to water rights by the exercise of the powers of these 
Acts, compensation must be paid (d). Certain obstructions and 
projections of buildings may also be removed, subject to compen- 
sation (c). The amount of compensation to bo paid, except when 
otherwise provided, is to be settled in case of dispute and recovered 


( 71 ) Metropolitan Paving Act, 1817 (67 Geo. 3, c. zxix.), b. 80, commonly 
called Michael Angelo Taylor’s Act. 

( 0 ) Garde/, Commissioners of Sewers of the City of London (1885), 28 Ch. D. 486, 
C. A. ; Lynch v. Commissioners of Sewers of the City of London (1886), 32 Ch. D. 
72, C. A ; Femley y, Limehouse Board of Works (1899), 68 L. J. (ch.) 344 ; 
Parry v. Hammersmith Metropolitan Borough (1904), 21 T. L. R. 66 ; Denman <k 
Co, V. Westminster Corporation, [1906] 1 Ch. 464, 

(p) Thomas v. Daw (1866), 2 Ch. App, 1 ; Card v. Commissioners of Sewers of the 
City of London, supra, 

(q) Teuliere v. St. Mary Ahbotts, Kensington Vestry, (1885), 30 Ch. D. 642 ; 
Gibbon V. Paddington Vestry, [1900] 2 Ch. 794; Thompson v. Hammersmith 
Corporation, [1906] 1 Ch. 290. 

(r) Aldis V. London Corporation, [1899] 2 Ch. 169 ; Femley v. Limehouse Board 
of Works (1900), 64 J. P. 328 ; Pescod v. Westminster Corporation, [1905] 2 Ch. 
475 ; Denman Co. y. Westminster Corporation, supra, 

(«) Metropolitan Paving Act, 1817 (67 Geo. 3, c. zxix.), s. 96. As to a right of 
p^-eniptmn^see Manchester Ship Canal Co, v. Manchester Racecourse Co., [1901] 

(t) Ibid.,\, 82. 

(a) Ibid,, Bs. 81 — 95. Ab to costs of payment out of court, see Re Fisher, [1694] 
1 Ch. 450, C. A. 

(51 Ibid., 8. 90. 

(c) Metropolis Management Act, 1855 (18 & 19 Viet c. 120), bb. 69, 136; 
Metropolis Management Amendment Act, 1858 (21 A 22 Viet c. 104) ; Metropolis 
Management Amendment Act, 1862 (25 A 26 Vict c. 102), b. 32. 

(d) Metropolis Management Act, 1855 (18 A 19 Vict. c. 120), 8. 66 ; and compare 
Btainton y. tVcolryeh (1856), 23 Beav, 225 ; R. v. Metropolitan Board of Works 
(1863), 3 B. A S. 710. 

(tf) Metropolis Management Act, 1855 (18 A 10 Vict c. 120), 88 119, 120. 
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• 

before two justices, unless the amount claimed exceeds dS60, in 
which case the amount is to be settled by arbitration according 
to the provisions of the Lands Glauses Acts(/). In making and 
laying sewers the authority may enter and do the work before 
the compensation is paid (g). 

In addition to the aWe powers, these authorities are authorised 
to purchase land and easements for various purposes and the Lands 
Glauses Acts are made applicable (A), but the compulsory powers 
can only be exercised by the London Gounty Gouncil, and for 
limited purposes connected with sewers and works, and subject to 
the consent of a Secretary of State (t). Appeals are allowed to 
the county council in certain cases in respect of orders and acts 
of borough councils, and the former may award compensation for 
any act done by the latter (A;). 

266 . The London County Council and the city and borough 
councils have also large powers of executing works and of interfering 
with and taking lands for the purpose of preventing floods (/). 
Compensation is payable, the amount being settled by arbitration 
by a standing arbitrator, and there are provisions regulating his 
appointment and procedure (m). 

Sanitary authorities are authorised to drain and cleanse certain 
pools, ditches, and such-like places. Compensation is to be made 
in respect of interference with any ancient mill or any right 
connected therewith or with other rights to the use of water; 
disputes as to the amount are to be decided under the provisions of 
the Metropolis Management Act, 1855. The authorities in any such 
case may purchase the mill or water rights if they think fit(n). 

267 . Under the London Building Acts compensation is payable 
when roads are required to be made beyond a certain width, or if 
certain buildings are required to be set back. The amount, if under 
£50, is to be settled in a summary manner ; if above that sum, the 
amount is to be settled by arbitration under the provisions of the 
Lands Clauses Acts (o). 


(/) Metropolis Muiiagcmeut Act, 1855 (18 & 19 Viet c. 120), a. 225. For the 
proc^ure beiore iustices, aee s. 226. 

(tj) North Londim Rail, Co, v. Metropolitan Board of Works (1859), 28 L. J. 
(CH.) 909 ; Hughes v. Metropolitan Board of Works (1861), 9 W, R. 517. As to 
the right of support, see Metropolitan Board of Works v. Metropolitan BaU, Co, 
(1868), L. R. 3 C. 1\ 612. No compensation is payable for damage caused by 
eewere if properly managed and constructed {Hammond v. St, Pemras Vestry 
(1874), L. R. 9 0. P. 316 ; Dixon v. Metropolitan Board of Works (1881), 7 
Q. B. D. 418), nor for temporaty blocking of streets daring construction {Herring 
V. Metropolitan Board of Works (^1865), 34 L. J. (u. 224). 

ih) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), ss. 150, 151. 

(t) J&id., 8. 152 ; Metropolis Management Amendment Act, 1862 (25 & 26 
Viet. c. 102), 88. 22, 25. 

(it) Metropolis Management Act, 1855 (18 A 19 Viet. c. 120), s. 211. 

\l) Metropolis Management (Thames River Prevention of Floods) Amendment 
Act^ 1679 (42 & 43 Vict c. cxcviii.), as. 14—16, 18. 

(m) 8B. 25—28. 

In) Public Health (London) Act, 1891 (54 & 55 Vict c. 76), b. 43. 

( 0 ) London Building Act, 1894 (57 & 58 Vict c. ccxiii.), ss. 15, 23. See also 
London Building Acts Amendment Act, 1905 (5 £dv. 7, c. ceix.), as to provisions 
in respect of means of escape from fire. 
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268 . The receiver for the metropolitan police district has pover 
to acquire land compulsorily, subject to the approval of a Secretary 
of State, fur police stations, offices, houses, and buildings retiuired for 
the purposes of the metropolitan police (p). The procedure for 
assessing compensation is governed by the Lands Clauses Acts (q). 

V 

Sect, 4. — Miscellaneous. 


8ub-Seot. l.'^Church Building. 

Sites for 269. The Ecclesiastical Commissioners may in certain cir- 

Churche*. cumstances acquire sites for new churches or chapels or for 
enlarging churches and chapels. There are special provisions in 
the Church Building Acts for determining the amount of compen- 
sation by a jury and for payment of the compensation (r). 


Sub-Sect. 2. — Land Drainage («). 

Land 270 . Under various Acts land may be taken and interfered with 

drainage. for certain purposes connected with the drainage of land and the 
prevention of floods (f). 

Commissioners of sewers are authorised to purchase and take 
lands for the purpose of improving, maintaining, and repairing 
various roads for the prevention of floods (a). If persons refuse to 
treat for the price and for the compensation for damage, the sum 
payable is to bo assessed by a jury at quarter sessions, and they 
are also to settle and ascertain in what proportion the sum so 
assessed is to be paid to the several persons interested {b). Such 
matters as costs, conveyance, application of purchase-money, and 
sale of superfluous land are also provided for in a manner some- 
what similar to the procedure under the Lands Clauses Acts(c). 

If land is acquired or damage done pursuant to an order made 
under tjie Land Drainage Act, 1847 (d), the provisions of the 
Lands Glauses Acts are to be made applicable. 

Various powers are given to commissioners of sewers by the 
Land Drainage Act, 1861 (e), and full compenscation must be made 
for all injury sustained by any person by reason of the exercise 
of these powers. When they are authorised to remove obstruc- 
tions, such as mill-dams, they must pay compensation, and the 


ip) Metropolitan Police Act, 1886 (49 & 50 Viet. c. 20). 

(9) Ibid.^ a. 4. 

(r) Church Building Act, 1818 (58 Qeo. 3, c. 45), ss. 84, 36, 38—54. See title 

EGGLB3TABT10A.L LaW. 

(«) Reference may also be made to titles Sewers and Drains; Land 
Improvement. 

(<) These are— Sewers Act, 1833 (3 & 4 Will 4, c. 22) ; Land Drainage Afit, 
1847 (10 & 11 Viet c. 38) ; and tlie Land Drainage Act, 1861 (24 &. 25 Viet c. 133). 
' ' Sewers Act, 1833 (3 & 4 Will 4 c. 22), s. 24. 

Thtdmf 8. 26. 

68. 24—40. 

I 10 & 11 Viet c. 38, sa. 9 — 11, 

24 & 25 Viet c. 13^ s. 16. As to injury from acts in excess of jurisdiction 
or from negligence, see Pentneyr, Lynn Paving Commisaioner$ (1865)^ 12 L. T. 
818 ; Coe v. iVite (1866), L. 1 Q. B. 711, Ex. Ch. ; CoUitu v. Middle Level 
CorMMMumere (18691, L. R. 4 C. P. 278 ; Grocer^ Co. v. DonM (1836), 3 Scott 366 ; 
v. (1662), 31 L. J, ( 0 . P.) 316. 
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procedure is to be the same as \rhen lands are purchased or taken 
under the Lands Glauses Acts(/). Land may also be authorised to 
be taken by an order incorporating these Acts (g). Private owners 
are also given certain powers to obtain outfalls. This may be by 
arrangement with the adjoining owner, even if under disability, 
provision being made as to how his assent ib to l>e obtained, the 
purchase-money being applied under the Lands Glauses Acts, and 
occupiers and persons other than the owners are to be entitled to 
compensation to be determined according to these Acts (A). If the 
owner dissents, power in certain cases may be obtained from 
justices or by arbitration. If power be granted, the justices or 
arbitrators assess the compensation, and apportion it ; and if the 
owner is under disability, it is applied according to the Lands 
Glauses Acts (t). 


Sub-Seot. 3 . — Signal Statiom and Lighthouses, 

271. Power to acquire laud compulsorily for signal stations, 
telegrai)h stations and the like may be pbtained by Lloyd's by 
provisional order (k). The Lands Clauses Acts are to be incorporated, 
except the provisions relating to access to the special Act and any 
provisions that are inconsistent or not applicable (/)• 

272. A general lighthouse authority is authorised to purchase 
any land necessary for the exercise of their lighthouse powers or 
for the residence of the light-keepers, and the Lands Clauses Acts 
apply thereto (i/i). 

f) Land Drainaf^e Act, 1861 (24 & 25 Viet. c. 133), b. 20 

V/) Ibid,^ Bs. 21 — 32. 

'h) Pnd,, as. 72—74 

%) Ibid,, SB. 76, 77. 

(it) Lloyd’s Signal Stations Act, 1888 (61 & 62 Viet. c. 29). 

(0 Ibid,, BS. 3, 4, 

(m) Merchant Shipping Act, 1894 (67 & 58 Viet. c. 60), bs, 638, 639. The 
general lighthouse authority in England and Wales is the Trinity House. See 
title Shipping and Navigation. 
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CONDITION. 

See Cohtraot; Deeds and other Instruments; Wills. 
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CONDITIONS OF SALE. 

See Auctions and AuoxxoMBBns ; Salb of Goods; Sale of Land. 


CONFESSION AND AVOIDANCE. 

See Pleading. 


CONFESSIONS. 

See Evidence. 


CONFLICT OF INTEREST AND DUTY. 


See Trusts and Trustees. 
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Part I. — Introductory. 

Sect. 1. — Subject-matter of Title. 

278. The subject-matter of the branch of English law com- 
pendiously known as “ Conflict of Laws or “Private International 
Law” (a) consists of the rules adopted by the English courts for 
determining, first, the limits of their own jurisdiction in disputes 
which either wholly or in part arise abroad, or at least in connec- 
tion with foreign transactions ; and, secondly, if the matter falls 
within their jurisdiction, the law, whether English or foreign, which 
in the circumstances of the case it becomes their duty to apply (b). 

274. It may thus become the duty of the English courts in many 
cases to recognise, and give effect to, rights acquired under a foreign 

(a) For a discussion of the various names given to this subject, see Holland, 
Jurisprudence, 10th ed., pp. 405 et eeq. Professor Holland regard Conflict of 
Laws as the best, and Private International Law as ** indubitably the worst,” 
of them. The ‘‘extra-territorial recoCTition of rights,” which Professoi 
Holland himself suggests, is criticised by Dicey, Conflict of Laws, 2nd ed., 
p. 15, as a description rather than a name. 

(5) The principles underlying the English conception of this subject are 
lummously discussed by Dicey, op. eit. pp. 1—66; see also Westlake, Private 
International Law, 4th ed., chapters 1, 2, 9, and 10. 
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system of law(c) ; and although foreign law as such can demand 
no recognition in England, yet for obvious reasons of conve- 
nience (d) it has long become a principle of English jurisprudence 
that in appropriate circumstances English law will stand aside and 
allow, ex gratia^ certain disputes to be decided in its own courts 
according to the rules of some other body of law (e), which, it need 
hardly be said, the courts administering that other law could not 
themselves compel it to do. The principles, therefore, on which 
the English courts act in claiming or disclaiming jurisdiction in 
connection with rights acquired abroad, and in selecting the rules 
of law, English or foreign, which are to be made applicable to the 
circumstances before them, form the subject of this title. It is a 
subject which touches almost every branch of English law, and is 
accordingly dealt with under a variety of headings. Certain other 
topics which are in part concerned with the recognition accorded 
in England to rights acquired abroad, and to the effect to be given 
outside the jurisdiction of the English courts to rights acquired 
within it, such as bankruptcy, nationality, the administration of 
assets by executors and administrators, are discussed in other parts 
of this work, to which reference may be'made(/). 

Skct. 2. — General Principles of Jurisdiction. 

276. The English courts have j urisdiction (subject to the exceptions 
referred to below) {g) to entertain an action in jyersonani against any 
person who is within the jurisdiction at the time when the writ in 
the action is served upon him, however transitory his sojourn in 
England may be {h ) ; and there are certain cases in which an 
action will be entertained against a person not within the juris- 
diction, hut in such cases leave must bo obtained to serve the writ 

(c) See per Lord IIalsbury in Rc Missouri Steamship Co, (1889), 42 Ch. D. 
321, 0. A., at p, 335: “That one country will, under some circumstances, 
enforce contracts made in another, is a proposition I should have thought not 
requiring authority.” 

(d) Compare Holland, Jurisprudence, 10th ed., at p. 409: “When, on the 
other hand, the theory of ‘ comity ’ is attacked, on the CTound that a court, in 
applying a particular * lex,’ is guided not by courtesy, but by legal principle, 
it must not be forgotten that, although the courts of each State are guided by 
the law of the State, the State, in making that law, is guided not by the law 
of nations, but by general considerations of equity, accompanied by some 
expectation of reciprocity.” 

( 0 ) No better illustration of the working of this principle can be given than 
t he 3 udgm 6 nt of Lord Stowkll in Dalrymple v. Dalrymple (1811), 2 Hag. Con. 54, 
at pp. 58, 69, a suit involving the decision as to a Scot^ inaTriago : “ The cause 
.... being entertained in an English court, it must be adjudicated upon accord- 
ing to the principles of English law applicable to such a case. But the only 
principle applicable to such a case by the law of England, is that the validity 
of Miss Gordon’s marriage rights must be tried by reference to the law of the 
country, where, if they exist at all, they had their origin. Having furnished 
this principle, the law of England withdraws altogether, and loaves the legal 
question to the exclusive judgment of the law of Scotland.” 

(/) See titles Admiralty, Vol. I., p. 67 ; Aliens, Vol. I., p. 301 ; Bankruptqt 
AND Insolvenoy, Vol. II., p. 1 ; Criminal Law and Procedure ; Evidence ; 
Executors AND Administrators; Praotioe and Procedure. 

{g) See the titles to which reference is made in preceding note, and titles 
Aotion, YoL L, p. 1 ; Courts. 

(A) B. 8. 0., Ord. 1, r. 1, and see titles Courts ; Praotioe and Procedure, 
for tne jurisdiction of the English courts in genend. The defendant’s nationality 
is mmatezial. 
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abroad (i). Further, a person may agree, either expressly, or 
impliedly by his conduct, to submit to the jurisdiction of the English 
courts (j), but parties cannot agree to give the English courts a 
jarisdiction which they are by statute forbidden to exercise or for 
some other reason do not possess (A;) ; so also, where the jurisdic- 
tion depends on donficil, a party by appearing and pleading cannot 
give ihocourta jurisdiction which it would not otherwise possess (i). 

276. Over immovablos situate in England the English courts 
exercise exclusive jurisdiction (in); and they also have jurisdiction, 
though not necessarily an exclusive jurisdiction, so far as concerns 
rights in, or the title to, any movable situate in England (n). 

277. In petitions for dissolution of marriage and other matri- 
monial causes, the jurisdiction of the English courts depends upon 
the domicil or residence of the parties to the suit, according to 
circumstances (e). 

278. On the other hand, the English courts have no jurisdiction 
against foreign sovereigns and diplomatic representatives of foreign 
sovereigns unless such persons submit to the jurisdiction (p), nor 
will they entertain an action, wheiher of contract or of tort ( 7 ), 
whicli involves directly or indirectly the quevstion of title to foreign 
immovables, although in certain circumstances an action will lie 
in England respecting such foreign immovables where no question 
of title is concerned (r). 

279. No action lies in England to recover penalties imposed by 
the law of a foreign country (s), or to recover rates or taxes imposed 
by a foreign revenue law ( 0 . 


Part li. — Domicil. 

Sect. 1 . — Nature of Domicil. 


280. A person’s domicil is that country in which he either has 
or is deemed by law to have his permanent home {a), 

(») R S. 0., Ord. 11, r. 1 ; and seo title Praotice and Procedure for an 
account of the cases in which service out of the jurisdiction is permitted. 

O') See titles Courts; Practice and Procedure. 

(^k) BriUah Wagon Co, v. Gray, [1896] 1 Q. B. 0. A. 

(0 Armitnge Y. A.-O,, O'lllig y, Uillig, [1906] P. 135, per BarnBS, P., 
at p. HO. It is necessary to distinguish between coses where there is a total 
absence of jurisdiction and cases where (as with ambassadors) only technical 
difficulties of procedure are an obstacle. 

(m) See p. 199, post. 

in) See pp. 213, 2f-il,po3t, 

(o) See p. 262, post 

(p) See title Action, Vol. I., p. i. 

(g) Britiah South Africa Co, y, Companhia de Mocamhiqm, [18931 A. 0. 602 ; 
and see p. 199, post, r » l j 

S See p. 201, poat, 

T. AttrUl, [1893] A. C. 1«0, P. 0. So also a ^al status 
iniposed by a foreign law, or a status of a kind not recognised by English law, 
TT Englaud (Wormt t. De Vaidor (1880), 49 

^ I Oh. 488. See also p. 288, port. 

?A Counctl V, Bull, [1909] 1 K. B 7. 

{«) The difficulty of defining domicil is discussed in Fotie* r, Forbet (18641, 
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English law determines a\l questions in which it admits the 
operation of a personal law by the test of domicil (b). For this 
purpose it regards the organisation of the civilised world in civil 
societies, each of which consists of all those persons who live in 
any territorial area winch is subject to one system of law, and not 
its organisation in political societies or States, each of which may 
either be co*extensive with a single legal system or may unite 
several systems under its own sovereignty (c). All those persons 
who have, or whom the law deems to have, their permanent homo 
within the territorial limits of a single system of law are domiciled 
in the country over which the system extends ; and they are domi- 
ciled in the whole of that country, although their liorae may be 
fixed at a particular spot within it (d). 

Every person at birth becomes a member both of a political 
and of a civil society. The former determines his political status 
or nationality, on which depends his allegiance to a*sovereign ; the 
latter determines his civil status. This means that the law which 
governs the civil society into which he is born, the law of the country 
of his domicil, is attached to his person and remains so attached, 
wherever he goes, unless and until he ceases to be a member of 
that society ; and this he can only do by becoming a member of 
another civil society, or changing his domicil, upon which the law 
of the new domicil becomes attached to him in the same manner (e). 

Every person has a domicil at every period of his life, and no 
person has more than one domicil at one lime (/*). 

The relation created by domicil is one between a person and 
a locality, and never arises from membership of a community 
as distinguished from the country in which the community resides. 
J>ut the municipal law of the country of domicil may itself distin- 
guish between classes of its subjects, and apply dill'erent rules 


Kay, 341 ; Lord v. Colvin (1R.">9), 28 L. J. (CH.) 3(51 ; v. Rowt (1862), 31 

L. J. (KX.) 314 ; Dicey, Conflict uf Laws, 2iid p. 82, and Appendix, note 6. 
Domicil is generally identical with home, but whereas a person may have no 
home or more than one, the law requires him to have a domicil, and one only. 
Technical rules for its determination aro therefore unr essary ; but us these rules 
are governed by diiTereiit principles of legal policy or < on enience, any definition 
of domicil which would include all the cases in wli oh domicil and home are 
not identical must be either an euumoration or too vague to be practically 
useful. 

The word ** domicil ** is occasionally, but inaccurately, used to express residence 
of a certain degree of permanence, but not attended by the circumstances 
necessary to produce a true domicil. See v. WndHivoTth (1889), 14 

App. Cas. 631 ; Le Meanrier v. Lt Mrsurier^ [1895] A. 0. 517. Domicil in the 
sense in which the wonl is used in private iutoriiational law must also be 
distinguished from ** commercial domicil” during war, for which see p. 195, 
voaU 

(5) See pp. 220, 233, 254, post. For domicil of corporatious, see title Coh- 
porahons. 

(c) Udny v. Udny (1869), L. R. 1 Sc. & Div. 441, 457 ; Bell ▼. Kennedy 
(1868), Ia. R. 1 Sc. & Div. 307, 320. 

(d) Re Cafidevielle (1864), 33 L, J, (ex.) 306, per Pollock, O.B., at p. 316 (in 
dissenting judgment). 

(e) Udny v. Udny, eupra ; Bell v. Ketmedy, enpra. 

(/) SomervUie v. Somerville {Lord) (1801), 6 Vea, 749; Udnyy, Udny (1869), 
L. H. 1 Sa & Div. 441 ; Bell y. Kennedy (1868), L. R. 1 So. & Div. 307; Re Steer 
(1858), 3 H. & N. 694. 
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Conflict of laws . 


8B0T. 1. according to the caste or creed or other characteristic of a particular 
Mature of person, bo that after the domicil has been ascertained it may 
Domicil, be further necessary to inquire into the caste or creed to which a 

““ person belongs before the particular rule which is applicable to 

his case can be known. But this rule is none the less an integral 
part of the territorial* law of the country of domicil (g). 


Sect. 2. — Dete^^niination of Domicil* 
Sub-Seot. 1. — Kinds of Domicil. 


Domicil of 
ori((in and 
domicil of 
choice. 


How domicil 
of origin 


281. The law attributes to every person at birth a domicil which 
is called a domicil of origin. This domicil may be clianged, and a 
new domicil, which is called a domicil of choice, acquired ; but the 
two kinds of domicil differ in the following respects : — 

The domicil of origin is received by operation of law at birth ; 
the domicil of choice is acquired at a later date by the act of an 
individual Qi). j 

The domicil of origin is retained until the acquisition of a 
domicil of choice, and cannot be divested by mere abandonment ; the 
domicil of choice is lost by abandonment. 

The domicil of origin is never destroyed, but only remains in 
abeyance during the continuance of a domicil of choice ; the domicil 
of clioice, when it is once lost, is destroyed for every purpose (i). 

The domicil of origin is determined by the domicil, at the 
time of the child’s birth, of that person upon whom he is legally 
dependent. A legitimate child born in the lifetime of the father 
receives the domicil of the fatlier at the time of the birth ; a 
posthumous legitimate child or an illegitimate child receives that 
of the mother at that time. A foundling's domicil of origin is the 
country in which he is found (A). 


if) Ahd-ul-MfMih V. Farra (1888), 13 App.Oas. 431 ; lie I'ovtaVe Trusts (1883), 
23 Ch. D. f'3‘2 ; Maltasa v. Maltass ^844), 1 Hob, Eccl. 67 ; Oovt v. Zimmermann 
(1847), 5 Notes of Cases, 440; and compare par. 291, on p. 190, 

(/i) The bettor view is that every domicil, not being that received at birth or 
a reversion to it, is a domicil of choice ; but there is soino authority for thinking 
that if the domicil is changed during infancy, tho domicil of ongiii is that 
existing at majority. Soo, however, Re Craigmshy Craig nish v. Hewitty [1892] 
3 Ch. 180, 0. A. where the point is discussed, but not determined, by Chitty, J. ; 
Re. Duleep Singhy Ex parte Crojs (1890), 7 Morr. 228, 0. A., whore Lindley, L.J., 
discusses tho possibility of an English domicil of origin, though tho domicil at 
majority was beyond question foreign ; Firehrace v. Firehrace (1878), 4 P. D. 63, 
where a domicil in Australia, derived during infancy by the father’s acquisition 
of a domicil there, is treated by IIannkn, P., as a domicil of choice ; BeMacreighty 
Faxton v. Mucreight (1885), 30 Ch. D. 165; and, contrny Urguharty. Butterfield 
(1887), 37 Ch. D. 367, G. A., where Lopes, L.J., at p. 385, states that the domicil 
of oririn is the domicil at mamrity, but the point in question did not arise. 

(0 udny V. Udng (1869), L. E. 1 Sc. & Div. 441 ; Beil y. Kennedy (1868), 
L. R. 1 Sc. & Div. 307 ; Somerville v. Somerville {Lord) (1801), 5 Ves. 749; 
Manro v. .Vwwro (1840), 7 01. & Pin. 842, 876, H. L. ; Aihnan v. Aikman (1861). 
Ch^D^ioO^O A^* H. L.; MarreUy Chalmert v. IVingfield (ISSI), 36 

[k) Udny v. Udnyy supra; Forbes v. Forbes (1854), Kay, 341 ; Van Main 
▼. Sankey (1893), 39 American State Reports, 196 (posthumous child); 
Irqiihart v. Butterfield (1887), 37 Ch. D. 367, 0. A. (illegitimate child). 
Where the parents are known the place of birth is immaterial {Somerville 
?. Somerville {Lord), supra, at p. 786). Plrasence in a place is primA fame 
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Any person not under disability may at any time change his Saor.s. 
existing domicil and acquire lor himself a domicil of choice hv Determina* 
residing in a country other than that of his domicil of origin mtn tion of 
the intention of continuing to reside there for an indefinite time (1). Dom^. 

For this purpose residence is a mere physical fact, and means change ot 
no more than personal presence in a locality; regarded apart from domicil, 
any of the circumstances attending it. If this physical fact is 
accompanied by the required state of mind, neither its character 
nor its duration is in any way material (m). 

The state of mind, or anmvs manetidi, is that a person should 
have formed a fixed and settled purpose of making his principal or 
sole permanent home in the country of residence, or, in effect, a 
deliberate intention to settle there. As no man can have more than 
one domicil at a time, an intention to retain a permanent home in 
the old domicil is necessarily excluded ; and as the new home must 
be regarded as the permanent future home, there •must not be in 
contemplation any event upon the occurrence of which residence in 
the new country will be brought to an end (n). 

Sub-Seot. 2. — Change of Domicil by Persons not under Disability, 

282. The presumption of law is always against a change of PreBumption 
domicil, which must in every case be proved with perfect clearness 

by the person alleging it (o). ® • 

283. Tt is not necessary that a change of nationality should be Content of 
intended, or that any steps should be taken to secure naturalisation 

in tlie new domicil, even if naturalisation is possible Nor is it 


evidouce of domicil, and in the case of a foundling it is the only evidence 
obtainable {Bein 2 >de v. Johnstone (179(5), 3 Ves. 198). 

(0 Winans v. [1904] A. C. 287 ; fftinily {MnrchionrM) y. Gaskellf [1906] 

L. 0. 56 ; Ud7iy v. Udny (1860), L. R. 1 Sc. & Div. 441 ; Belly, Aenwedy (1868), 


A. 

L. R. 1 Sc. & Div. 307. 

(?n) Bell y, Kennedy y supra, per Lord Chelmsfohd, at p. 319. 

(w) Moorhouse y. Lord (1863), 10 II. L. Gas. 272, per Lord Chelmsford, at 
p. 285 ; Pitty, Pitt (1864), 4 Macq. 627, 643, H. L. ; Aikman v. Aikman (1861), 
3 Macq. 854, H. L., per Lord "VVenslbydalb, at p. 882; Oouldery, Oouldert 
[1892] P. 240 ; Re Martin, Lomialan v. J.oustalan, [1900] P. 211, 0. A. It was 
formerly held that a domicil might be acquired S the intention to abandon 
r3sidence was very remote, a mere “ floating ” intention to return, c.y., after 
making a fortune {Doiicety, Oeoghegan (1878), 9 Ch, D, 441, 0. A. ; Be Cupdevielie 
(1864), 33 L. J. (ex.) 306, 312). Probably such a state of mind is inconsistent 
with the final and deliberate intention to settle which is required by Witians v. 
A,^G,^ [1904] A. 0. 287 And see Re James^ James v. James (1908), 98 L. T. 438. 

(o) Wiruins v. A. -6?., supra ; The Lauderdale Peerage (1885), 10 App. Gas. 
692 ; Aikman y, Aikman (1861), 3 Ma^. 854, H. L. 

(p) Udny y, Udny^ supra, per IIatherley, 0., at p. 452, and per 
Lord Westbury, at pp. 457—460; Haldane v. Eck/ord (1869). L, B. 8 Eq. 
631; Douglas y, Douglas (1871), L, R. 12 Eq. 617; Wmans y, A,-G,, 
mpra, Lord Lindley, at p. 299. See contra Whicker y, Hume (1858), 7 
H. L. Gas. 124, jper Lord Granworth, at p. 159; Moorhouse y. Lord (1863), 10 
H. L. Gas. 272, per Lord Cbahworth, at p. 283, and per Lord KmasDOWH, at 
p. 292. The dicta in these cases were interpreted as reqiiiring an intention to 
change the political status {Be Capdevielle (1864), 33 L. J. (ex.) 306; A.^G. v. 
De Wahletatt {floiwnt and Cowdes^ (1864), 34 L. J. (EX.) 29 ; Drevon y. Drewm 
(1864), 34 L. J. (oh.) 129) ; but ta^ do not necessarily bear that meaning 
{Brooks v. Brooks' Trustees (1902), 4 P. (Ot, of Sees.) 1014, per Lord Kinkear, 
at p, 1043 ; Huntly {Marehtonesa) y. Gashdl, supra, per Lord Halsbury, L.C.» 
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neceBsary that a person should realise the legal result of his conduct, 
or intend to change his civil status. If residence and the intention 
that it shall be permanent are both present, a domicil is^ acquired 
even in the face of express declarations of a desire to retain the old 

domicil {q). . . , . 

Where, however, the subject of a Christian power resides in 
a country which is not under Christian government, there is 
authority for saying that he cannot acquire a domicil there merely 
by the determination to make it his permanent home ; he must 
also intend to make himself a member of the civil society of the 
non-Christian country, and manifest this intention by adopting its 
manner of life (r). This exception to the general rule does not 
extend to countries which, though Oriental, are under Christian 
government (5). 

The intention to make the residence permanent need not be in 
existence at tl >0 first arrival in the country where a domicil of 
choice is alleged to have been acquired ; it may be, and often is, 
formed after residence has been continued for some time. The 
acquisition of a domicil is complete as soon as this change of 
purpose has taken place; and no subsequent ch mgo of purpose, or 
doubts arising as to the wisdom of the determination, can affect the 
domicil so acquired (0. 

The motive of residence is only important in bo far as its 
character may throw light on the whole state of mind and be evidence 
of the existence or non-existence of the necessary intention (u). 

The determination must be to settle in a particular country, 
and not necessarily at a particular place ; but the absence of a 
fixed residence is important as evidenco, and may be sufficient 

ut p. GO. ill wliich case no question of allogiance could possibly arise, the question 
being between a Scotch and an English domicil). 

(7) Re ^teer (18o8), 3 H. & N. 594 ; 1)' KUheyoytn v. O'* Elchegoym (1888), 13 
P. b. 132. !34; Re Garden (1895), 11 T. L. R.’l67. 

(r) Re TvotaVe Trusts (1883), 23 Ch. D. 632, 534, whore an intention to reside 
permanently at Shanghai was proved, but Chitty, J., held that no domicil 
was thereby actpiired. This case was approved generally in Abd-uUMessih y. 
Furra (1888), TJ App Cus. 431, 441, but the pussibility of a non-Christian 
domicil dul not there ariso. In Ahdaltah v. Riefcards (1888), 4 T. L. E. 622, 
Chitty, J., admitted the possibility of an Ottoman domicil having bwn acquired 
by an Englishman who hud identified himself with the religion and customs 
of the Ottoman empire. See also Maltuss v. MaUiiss (1844), 1 lh)b. Eccl. 67, 80. 
It is submitted that, notwithstanding some of the remarks of the learned j udge 
in Re TootaTs Trusts {supra), the question is one of evidence, and that non- 
Christian countries form no exception to the general rule as regards the content 
of the antmua manendi. It is probably impossible to acquire a domicil in an 
uncivilised country. Compare Dicey’s Conflict of Laws, 2nd ed , Appendix, note 2. 

(s) Lirrd AdviKMte v. RrownU Trustees, [190y S. 0. 333 (Ceylon). 

(0 Udny V. Udny (1869), L. R. 1 & Div. 441, per Lord Wbstbury, at 

p.468; Re Alarrett, Chalmers v. Winy field {\m), 36 Ch. D. 400, 0. A. Such 
doubts may, however, add to the difficulty of showing that a fixed intention ever 
really existed. 

(u) ^ CmkFs Trusts (1887). 66 L. J. (oh.) 637; Fairbaim v. NevRle (1897), 
2o 1. (Ct. of Sess.) 192, 203 ; King v. Foxwell (1876). 3 Ch. D, 618. When it u 
widthat the midence must be freely chosen,’* or “ voluntary** {Udny y* 
Uauy,mpra), it is meant that the circumstances by which it is attended 
must be^f such a nature as to allow an intention of some kind regarding it to 
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to show that a final decision with regard to the country has not been 
readied (a), 

Sub-Seot. 3. — EvidefiiC€ of Change of Domicil. 

284. Any act, event, or circiimatance in the life of an individual 
may be evidence from which the state of his mind may be inferred 
with more or leas precision ; and it is impossible to formulate any 
general rule by which the weight due to any particular point of 
evidence may be determined. Not only does the strength of the 
evidence from which the intention may be inferred vary according 
to the inherent probability or improbability of an alleged change of 
domicil, but the importance of similar facts may differ absolutely 
in different cases. The age, character, and general circumstances 
of the man himself, and the climate, religion, and customs of the 
country in which the domicil is alleged to have been acquired, are 
considerations which may cause the value of a particular fact to 
vary almost indefinitely. On the one hand, the intention must be 
clearly and unequivocally proved; but, on the other hand, it is 
unreasonable to require it to be proved by evidence which the 
person whose domicil is in question might not fairly be expected to 
have furnished, if he had, in fact, formed the intention (/>). 

-Direct evidence of intention is rarely accessible, but a person 
whose domicil is in question may himself give evidence of his inten- 
tions, present or past. Evidence of this nature is to be accepted 
with considerable reserve, even though no suspicion may bo 
entertained of the truthfulness of the witness (c). 

Expressions of intention, written or oral, may be given in evi- 
dence, but such evidence must be carefully weighed in connection 
with the context in which it occurred, and even if the expressions 
are clear and consistent they cannot prevail against a course of 
conduct leading to an opposite inference (rf). 
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285. Residence itself raises a presumption of intention to reside Residence as 
in the same place, which is increased when the residence is con- evidence, 
tinned for a long period, and may even be conclusive in the absence 


(а) Bell V. Kennedy (1868), L. B. 1 Sc. & Div. 307 ; Aikinan v. Aihman 
(1861), 3 Macq. 864, 881, II. L. ; Re Patience^ Fatiewx ▼. Main (1885), 29 Oh. D. 
9/6; Re Eschmann (1893), 9 T. L. B. 426; CAndray A.~G. v. Dunn (1840^ 6 
M. & W. 611, whm'e, however, the court held that no final decision had been 
made as to the country. 

(б) Sharpe v. Crispin (1869), L. B. 1 P. & D, 611, 619; Hoskins v. Matthews 
(1856), 8 De G. M. & G. 13, 16, C. A. ; Drevon v. Drevon (1864), 34 L. J. (cn.) 
129. Conduct subsequent to the time at which it is materia] to determine the 
state of mind may be regarded {Re Groves Vducher v. Sdidtor to the Trecumry 
(1888), 40 Ch. D. 216, C. A.). In considering whether domicil has been changed 
after majority, the court is reluctant to consider conduct during minority (/ic 
huleep Sinyh, Ex parte Gross (1890), 7 Morr. 228, 0. A.) ; but see Spurway v. 
Spurway y [1894] 1 I. B. 385. C. A. 

(c) Dell V. nennedy^ supra^ per Cairks, 0., at p. 313 ; (/dny v. Udny 
(166m, L. B. 1 Sc. & Div. 441 ; iriVsow v. Wilson (1872), Ti. B. 2 P. & D. 435, 
per Ijord Penzance, at p. 444; Re CraiynUh^ Craiynish v. Hewitt^ [1892] 
3 Ch, 180, 0, A., per Chitty, J., at p. 190; Maxwell v. McClure (i860), 
3 Macq. 852, H. L. 

(cQ Munro v. JIfimro (1840), 7 Cl. & Fin. 842, H. L. ; Hoskins y^Jttaithews 
(1856), 8 De G. M. & G. 13, 30, 0. A. ; Hodgson v. De Beauchesne (1858), 12 Moo. 
P. 0. 0. 285, 326; Crockenden v. Fuller (1859), 1 Sw. & Tr. 441, 450; Drevon 
V. Drtfvon^ supra; Doucet v. Oeoghegan (1878), 9 Ch. D. 441, 456, 0. A. 
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of explanatory circumstancefl. But though a long residence, except 
in certain special cases, is always material as evidence, it is never 
essential, and very rarely decisive, for slight circumstances may 
serve to show the absence of a settled intention (c). 

The special circumstances of residence may render its duration 
entirely immaterial. • Thus, an ambassador or consul acquires no 
domicil in the country in which he resides for the purpose of his 
office, that purpose being in its nature temporary ; but if he 
already has a domicil in that country, he does not lose it by 
accepting the appointment (/). A prisoner or person under 
physical restraint is incapable of forming an intention of any kind 
regarding his place of residence, and accordingly retains unaffected 
the domicil which he had at the time when his detention began (g). 
An exile is not prevented from forming an intention with regard 
to his residence, but as he usually intends to return to his own 
country when allowed to do so, strong evidence is required to show 
that a domicil has been gained in the country of residence (ft). 

The acquisition of a domicil of choice is not necessarily pre- 
vented by the fact that residence has been established owing to 
reasons of health ; but the state of health may be evidence accord- 
ing to circumstances to show that the intention to settle either does 
or does not exist. The question in these cases is not whether a 
person would prefer under different circumstances to live elsewhere, 
but what is his present intention with regard to his actual residence. 
If he has, however reluctantly, formed a fixed determination to make 
his home in the place of residence, a domicil is acquired; but if he 
has not, then, even though he may expect to die there, no domicil 
is acquired (i). 

Similar considerations apply to other cases where moral pres- 
sure is brought to bear on the choice of a place of residence. 
The existence of such pressure is never decisive in itself, but must 
be considered only in its probable effect on the state of mind of its 
subject (y). 


(c) Be^de y. Johnstone (1796), 3 Ves. 198 ; Bruce v. Bruce (1790), 2 Bos. & P. 
229, n., H. L. ; B,e Orove, Vauener v. Solicitor to the Treaeury (1887), 40 Oh. D. 
216, C. A. ; Hodgson v. Be Beauchesne (1858), 12 Moo. P. O. 0. 285, 329 ; Lord 
Advoc^e V. Brown's Trustees, [1907] S. 0. 333, 340; and contrast the effect of 
time in the acquisition of a commercial domicil in The Harmony (1800), 2 Oh. 
Rob. 322 ; and see p. 195, jtosU A domicU was held not to have been acquii'ed 


\j / T. xuMifruiio X xwuu. d* ; w)Uh V. ^tminermann 

6 Notes of Cases, 440 ; Ilmth v. Samson (1851), 14 Beav. 441 ; A.-G, v. Kent 
(1862), 31 L. J. (EX.) 391 ; Sharpen. Crispin 0869). L. B. 1 P. & D. 611 ; Be Be 
Almeda (Baron), Sourdis v. Keyser (1902), 18 T. L. E. 414, 0. A. 

(p) Burton v. Fisher (1821), Milw. 183 ; Be Buleep Singh, Ex parte Cross 
(1890), 7 Morr. 228, 0. A. ir ^ * jr- 

ifonncwi? v. Be BonnetJed (\%Z% 1 Ouit. 856; Be B'OrlSane (Buchesel 
^ * Charitable Donations Commissioners y. Beieereux (1842), 

13 Sun. 14. 
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286. A British subject, in whatever part of the Empire he may Sbot. 2. 

be domiciled, does not lose his existing domicil by entering into Deteimina- 
the military, naval, or civil service of the Crown, and that domicil tlonof 

remains unchanged into whatever part of the world his duties may Domicil, 

take him; but this statement is subject to the qualification that if crowii~ 
clear proof of an intention to settle can be* derived from other servants, 
circumstances a domicil may be acquired (/j). 

287. On the other hand, a British subject entering the service of Service under 
a foreign power, and a foreigner entering the service of the British 

Crown, acquire in general a domicil in the Stale by which they are 
employed ; and where that State comprises more than one system 
of law, a domicil is acquired in that part of the State where 
the individual resides. The change of domicil in these cases 
results not from entering the service of the power in question, 
but from residence under circumstances showing an intention of 
permanence (Z). 

288. Where a man has more than one place of residence, Double 
Init establishes the home of his wife and family in a particular residence, 
place, a presumption arises in favour of bis domicil in that place (ni). 

Similarly, where of two residences one is a country and the other 

a town house, tliere is a slight presumption that a nobleman oi* 
gentleman is domiciled in the place of his country house, a merchant 
m the place of his town house (n). 

289. There is possibly a slight presumption against the acquisi- 
tion of a foreign domicil by a peer of Parliament, but he is not 
prevented from changing his domicil by the duties of his rank (o)^ 


where the object was to avoid creditors, and no change of domicil took place ; 
Re Robertson (1885), 2 T. L. R. 178, 0. A., where the object was tlio same, but a 
domicil of choice was hold to have been abandoned ; Re Martin^ Lonsialan v. 
Loustalan^ [1900] P. 211, C. A., where a Frenchman residing in England for the 
purpose of avoiding a prosecution in IVanco was hold by IUuby and Vaughan 
Williams, Ij.JJ,, to have acquired, and by Lindley, M.R., and Jeune, P., 
not to have acquired, an English domicil. 

(/c) Re Mitchell^ Ex parte Cmunnyharn (1884), 13 Q. D. D. 418, 0. A. ; Re 
Macreightf Paxton v. Macreight (1885), 30 Ch. D. 165 ; Firehrace v. i^Vre5race (1 878), 
4 P. D. 63; Yelverton v, Yelverton (1859), 1 Sw. & Tr, 574; A,’G, v. iVapicr 
(1851), 6 Exch. 217 (army) ; Brown v. *SW<A(1852), 21 L. J. (cn.) 356 ; Re Patlm 
(i860), 6 Jur. (n. s.) 151 (navy); v. (Z?arf.) (iSGl), 30 L. J. (kx.) 

‘28-1 (colonial governor) ; A,-G, v. Rowe (1862), 31 Tj. J. (ex.) 314 (colonial judge) ; 
Douglas v. Douglas (1871), Ij. R 12 Eq. 617 (Scotchman employed in the Homo 
Office). An intention to settle was proved in Re Smith (1850), 2 Bob. Eccl. 
332, and. Fairbairn v. Neville (1897). 25 R. (Ct, of Sess.) 192. See also The 
Oiuderaale Peerage (1885), 10 App, Cus., per Lord Selborne, L.O., at p. 739, 
and Re Duleep Singh, Ex parte Cross (1890), 7 Morr. 228, 0. A. 

(/) Re Mitchell, Ex parte Cunnhujhatn (1884), 13 Q. B. D. 418, C. A. The case 
of composite Sbites like the British Empire raises a difficulty which has not been 
Bottled by decision ; see, however, the judgment of Cotton, L.J., in this case. 
President of U,S,A, v. Drummond (1864), 33 Beav. 449 ; Urquhart v. Buttcrfeld 
(1887), 37 Oh. D. 357, 382, C. A. 

(w) Forbes v. Ft^rhes (1854), Kay, 341 ; Haldane v, Echford (1869), L. R. 8 Eq. 
631 ; Plait v. A.^G. of New South Males (1878), 3 App. Cas. 336; D'Etchegoyen 
V. D^Eichegoyen (1888), 13 P. D. 132 ; Re Bullen-Smith, Berners v. BuHen-Smith 
(1888), 68 L. T. 678. This presumption may, of course, be rebutted (Douglas v. 
Douglas (1871), L. R. 12 Eq. 617, 647). 

(n) Somerville Somerville (Lord) (1801L,6 Ves 760, 788. 

(o) HamiUon v. Dallas (1876), 1 Gh. D. 

H,L— VI, 1 
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290 . Among minor cireumfitanoes which have been regarded as 
throwing light on the question of intention are the following; 
description in wills and other legal instruments (p)— the form or 
contents of the sam6(q) ; the purchase, sale, or ownership of land (r) ; 
the purchase or sale of a grave («); prospects of succeeding to a 
title or estate (0; change of nationality or religion («) ; education, 
marriage, or settlement in life of children (5) ; adoption of a new 
name, or a new way of spelling a name(c) ; and avoidance of society 
in the country of residence (<l). 

Sub-Secjt. 4. — Anglo-Indian Domicil. 

291 . An exception to the ordinary rules governing the acquisition 
of a domicil of choice formerly existed in the case of British 
subjects in the service of the East India Company residing in India 
for a period of service that was not fixed. The government of the 
Company was Ye^arded as a foreign government, and entry into its 
service as imposing a duty which was incompatible with the reten- 
tion of an existing domicil ; and a presumption, which was not 
allowed to be rebutted, was raised in kvour of an intention con> 
sistent with this duty. An Indian domicil was therefore acquired 
by mere rosidence in India under these conditions, without regard 
to the actual state of mind accompanying it, and in spite of the fact 
that the majority of the Company’s servants definitely looked 
forward to their return. This anomalous domicil has never been 
acquired by the servants of the Crown in India, and since 1858 the 
mode in which an Indian domicil is acquired has ceased to be 
exceptional (e). 


(p) V, Fitzgerald (1866), 3 Drew. 610 ; A.*G. v. Pottinger {Bart,) (1861), 30 
L. J. (ex.) 284 ; CapdeviUe v. CapdeviUe (1869), 18 W. R. 107 ; Drevon v. Drevon 
(1864), 34 L. J. (cn.) 129; A,-G, v. Dunn (1840), 6 M. & W. 511. 

(q) ReOruiyniah, Orai^fnMA v. [1892] 3 Ch. 180; Haldane y, Eckford 
(1869), Ii, R. 8 Eq. 631 ; Jlrath y, Samson nSol), 14 Reav. 44 1 ; D(tucet v. 
O&tghegan (ls78), 9 Ch. D. 441, 0. A. Special weight attaches to evidence of 
this nature when the validity of an instrument is d^^pendent on the domicil. 

(r) Afoorkouse v. Lord (1863), 10 H. L. Cas. 272, 288; Johmtme v. Beattie 
(1843), 10 Cl. A Fin. 42, 92, H. L. ; D'Ktchegoyen v. D* Biehegoyen (1888), 13 P. D. 
132 ; A.-O. V, Dunn (1840), 6 M. & W. 611. 

Bravely, Brunei (1871), L. R, 12 Eq. 298; Stevesison v. Masson (1873), 
L. R. 17 Eq. 78, ^ ' 

(t) Put V. l*iU (1864), 4 Macq. 627, 643, H. L. ; Aikman y, Aikman (1861), 3 
Mncq. 834, H. L. ; Douglas v. Douglas (1871), L. R. 12 Eq. 617, 640. 

4 P*^rnes (1830), 3 Hag. Eoo. 373 ; Abdallah v. Bic/cardjf (1888), 

lb) Sfevrnson y, Masson (1873), L. B. 17 Eq. 78; President of V,S,A. v. 
^ummond (1864), 33 Beav. 449 ; Doucet y, Oeoyheyan (1878), 9 Ch. D. 441, 
w. A. 


(r) Re Martin, Loustalan v. Loustalan, [1900] P. 211, 0. A. ; Drevfpny. Drevon 
(1864), 34 L. J. (CH.) 129. 

Il'/mifM V. A.-Q,, [1904] A. 0. 287; Re Patience^ Patience v. Main 
(1885), 29 Ch. D. 976. And see Drevon v. Drevon^ suprut for other 
circuihstances. 
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Bov-Sbot. i.-‘-Ohange of DomteU hy Penont unior DUoMUy, 

292- The domicil of an infant cannot be changed by any act of 
his own, but it may, in some cases, be changed hy the act of the 
person on whom be is dependent (/). 

The domicil of a legitimate or legitimated infant follows any 
change in the domicil of the father, if living 

If the father is dead, the infant’s domicil does not necessarily 
follow a change in the mother's, but whenever the mother changes 
her own domicil she may change that of the infant. The exercise 
of this power is only effectual where it is for the benefit of 
the infant that his domicil should be changed; and the power 
cannot be. exercised where the infant is a ward of court residing out 
of the jurisdiction by permission. It is not lost by the mother’s 
remarriage (/<)• 

The mother of an illegitimate infant has the same power of 
changing his domicil when she changes her own(t). If an 
illegitimate infant is legitimated he takes the domicil of his 
father. A guardian has probably no power to change the domicil 
of his ward (Jk). 

293. A woman acquires the domicil of her husband on marriage, 
and during the existence of the marriage the domicil of the wife 

Eldon, at p. 231, citing and explaining Bruce v, Bruce (1790), H. L., reported 
in the note to that case ; Fvrhee v. Fcro^ (1354), Kay, 341, 356; Jvpp v. Wood 
(1865), 34 L. J. (CH.) 212, 0. A. ; Re Mitcliell, Km parte Cunningham (1884), 13 
Q. B. D. 418, C. A. It was ^plied in Munroe y. Douglas (1820), 5 Madd. 379 ; 
Craigie v. Lewin (1843), 3 C5urt. 435; Hodgson v. De Beauchisne (1858), 12 
Moo. P, 0. C. 285 ; Hepburn v. Shirving (1861), 9 W. B. 764 ; Moorhouse v. 
/.ord (1863), 10 H. L. Gas. 272, 281, It did not extend to traders (i/om> y. 
TFood, supra, per Homillt, M.B., at p. 217} ; but see, contra, Lyall v. Patmi 
(1856), 25 L. J. (CH.) 746, and AlUtrdtce v. Onslow (1864), 33 L, J, (on.) 434; 
nor to the service of the Crown in India v. Napier (1851), 6 Exch. 

217). In Abd-ul~Messih v. Farra (1888), 13 App. Cos. 431, Lord Watson 
speaks of the Anglo-Indian domicil as still existing, but nothing in that case 
implies that the anomalous imle governing its acquisition is still in force. 
That this is not so since the Govern men t of India Act, 1858 (21 & 22 Viet, 
c. 106), appears from Re Mitchdl, Ex parte Cunningham, supra» An Anglo- 
Indian domicil might, of course, always be acquired in the ordinary way 
[Votkrell v. GV/creW (1856), 25 L. J. (CH.) 730). 

(/) Somerville v. Somerville (LorcQ (1801), 5 Ves. 750, per Akden, M.B., at 
p. 787 ; Forbes v. Forbes, supra, ver Page Wood, V.-O., at p. 353 ; Re Masreight, 
Paxton V. Macreight (1885), 30 Oh. D. 165.^ It has been suggested that an infant 
oiigciging in trade may acquire a domicil for himself {St^hens v. McFarland 
(184^, S L Eq, B. 444). Sed queere, 

(g) Sharpe v. Crispin (1869), L. B. 1 P. & D. 611, per Wilde, J., at p. 617 ; 
D'Ktchegoyen V. D'Ktchegogen (1888), 13 P. D. 132; Re Fatten (1860), 6 Jur. 
(N. B.) 151 

(5) Potinger v. Wightman (1817), 3 Mer. 67 ; Re Beaumont, ri893] 3 Oh. 490 ; 
Johnstone v. Beattie (1843), 10 Cl. & Fin. 42, H. L., per Lord UAMFBELL, at pp. 
138,139. 

(0 It is submitted that the grounds on which Stibunq, J., based his decision 
in Re Beaumontf supra, apply with equal force to the case of an illegitimate 
child. 

(^} As to a guardian, see Douglas y. Douglas (1871), L. B. 12 Eq. 617. pet 
W 10 XSK 8 , V.-U., at p. 625 ; and compare Urquhart v. BuUerJteld (1887;, 37 
Ch. D. 357, 0. A. (where the domicil of origifi^as not changed by an illegitimate 
infant residing for eleven years with the foffiy of his putative father). 


0BOT.1. 


Infants. 


Married 

women. 



193 


CONFUCT OF Laws. 


Scot. s. follows that of the husband (2). A decree of judicial separation, but 
Determina- gemble no other event during marriage, renders the wife capable 
tionof of acquiring an independent domicil (m). 

DoioicU. On the dissolution of the marriage by the death of the husband, 
or by divorce a vinculo, the power of the wife to acquire a domicil 
for herself revives ; hut until she exercises the power her domicil 
remains that of the husband at the time the marriage was 
dissolved (it). 

(^nnaticB. 294. The domicil of a lunatic cannot be changed, either by his 
own act or by the act of the person having the custody of the 
lunatic.^ There is possible exception to this rule where the 
mental incapacity begins during infancy, so that minority is never 
succeeded by adult capacity; under these circumstances the domicil 
of a lunatic continues to follow that of the father (o). 


^ (1) Re Dahj'e Settlement (185S), 25 Beav. 456 ; Harvey v. Farnie (1882), 8 Api) 
Oas. 4:t. The acquires the husbaiul’s domicil if she Uvea with him in the 
(wuntiy oi his domicil, not only by amstniction of law, but also as a matter of 
lact [lurner y. Thompsm (1888), 13 P. D. 37, per IIannen, P., at p. 41). In that 
cnee a domKulod Lu^lishwoman marrying in England a domiciled American and 
residing with him in America, was hold to have acquirofl an American domicil 
although the marnage was originally voidable at English law). 

(m) ‘‘ Ihe doctnuo that the domicil of the wifo is necessarUy that of the 
husband is founded on the duty of the wife to live with her husband 

B oresiiTnnf.ifm iltnf i 



— expi-es-sed tho opinion mm, mier tiio nusnaud's aesertion 

t ,r T nny a^uire an in.inpen.ionl doinicil ; and see IMphin t. Robint (1859), 
( U. li. Caa. .J90, Jiord CiJASfWOKTir, at pp. 416—419. It is aPOTehendni 
that the ollect. of the husband’s lunaey is o<jnalJv doubtful. In the romo case 
l-ord Kinosdown, at p. 420. doubled whether even a doeroe of judicial separation 
would render the wife ej.pable of acquiring an indepondor dV^^ In 

held that a w^e inight 

change her domicil after divorce a maisa et thoro. It is certain that a morn 
aw-Minentof scpanitiou (llurmn/erT. (rarrendcr (1835), 2 01. & Fin 488 
lb L.), the husbands misconduct {YelrrHou v. reher^ (1859), 1 Sw & Tr’ 
^ " (Re a>okc'e Trusts (1887), 56 L J (oh ) 

^In .ir wife to luiquiro an independent domicil. 

In co^in special circumstances a wifo may be allowed to maintain a snit for 

Srshe XT“tlbwS®toT"‘‘'^ although her husband is not domiciled here. 

or ^feparffiif for • hy her husband 

fl.« ‘ lustihable cause, provided that at the time when 

iurisdiotion took place the husband was domiciled within tho 

gromid that the de^nd, at all events, necessarily, on the 

She husSnd illl domicil, but, rather, on thi ground 

newZnS T? if “"'’"the circumstances, be aUowed to rely on his 
c. A at D 82 bv the court in Ogden v, Ogden, [1908] P. 46, 

marriaff/ ntiii if thecounky of the husband’s domicil refuses to recognise a 

v^XkbtS IVwie domicil wlfere tho marXe 

“ay be treated as having Ih **' “ binding upon both her and him, 

to support^ TOir 263“^“* “ country which will be sufficient 

(§ “f ^es. 440. 
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SuB'Sbot. 6,— Abandonment of Domicil of Ohoiet, 

295 . A domicil of choice continues until it is abandoned ; it may 
be retained by residence alone, although an intention to abandon 
it has been formed, or by an intention to return, although the 
residence has been temporarily interrupted. . 

It is divested only when the country of domicil has been actually 
abandoned with the intention of abandoning it for ever ; but when 
this process, which is the exact converse of the process of its 
acquisition, is complete, it ceases for every purpose. It is never 
necessary that another domicil should be acquired ; but in two 
cases the abandonment of one domicil of choice and the acquisition 
of another may coincide in point of time ; the first being where the 
old and the new domicils adjoin, so that the same act may constitute 
the act of abandoning the old and of residence in the new ; the 
second where the intention to abandon the old and to settle in the 
new supervenes on an actual residence in the new domicil (/>). 

In every other case the domicil of origin is automatically called 
out of abeyance and again becomes effective, even though it may 
only bto required for the period of a journey from one domicil of 
choice to another (q). 
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Sect. 3. — Statutory Regulation of DomkiL 
Suii-Seot. 1 . — Domicil not recognised hy Foreufn Law, 

296. There is some authority for saying that no domicil can be Recognirton 
acquired in a country whose municipal law determines civil status „ 

by reference to the principle of nationality and not to that of 
domicil ; and that where this is found to be the case in a country 
where a domicil would in ordinary circumstances bo held to have 
been acquired, the previous domicil, if one of origin, remains 
unaffected, or if one of choice, is abandoned and the domicil of 
origin reverts (a). It is submitted, however, that an English court 


whether a period of lunacy wan to be entirely disregarded ; but it is submitted 
that the question must now be answered in the aflirmative. 

{p) Udny V. Udny (18S9), L. R. 1 So. & Div. 441 ; Jie Marrett, Chalmers 
Ivingjield (1887), SO Ch. D. 400, 0. A. ; Urquhart v. Butterfield (1887), 37 
Oh. D. 357, 0. A. ; Re Bianclii (1802), 3 Sw. & Tr, 16; King v. Foxivdl (1876), 3 
Ch, D, 618. Absence without the intontioii of abandonment is of no effttet 
(Craiqie y, Lewin (1843), 3 Curt. 435 ; Bradford v. Young (1885), 29 Ch. D. 617, 
0. A.): nor is intention without the act of abandonment [Re RaffenH (1863), 
3 Sw. & Tr. 49), 

( 7 ) Lyall V. Baton (1856), 25 Tj. J. (on.) 746, per Kinuersley, V.-C., ex))lain- 
ing a dictum in Munroe v. Douglas (i820|), 6 Madd. 379, at p. 405, which was 
understood as laying down that during a lourney from one domicil of choice to 
another the domicil is that of the intended place of residence, and was cited in 
that sense without comment by Page Wood, V.-O., in Forbes v. Forbes (1854), 
Kay, 341, at p. 353. The rule supposed to have been laid down in Munroe v. 
Douglas, supra, would render the acMpiisition of a domicil of choice possible without 
the existence of the factum ; but the case was overruled generally by Udny v. 
Udny, supra, at p. 453. 

(a) Re Johnson, Roberts v. Ao-G.j [19031 1 Ch. 821. The projKJsitus intended 
but failed to obtain an effectual domicil of choice .... the factum cannot 
exist whore the law refuses to recognise it. Such a domicil of choice is no domicil 
at all” (per Fabwell, J., at p. 828). This case was approved hy Swinfev 
Eady, j., in Re Bowes, Bates v. Wengel (lOOfi), 22 T. L. R. 711. See p, 220, vosU 



194 


Conflict op Laws. 


Sect. 8. must determine the question whether a domicil has been acquired 
Statutory or not, solely by reference to the principles of English law, 
Regulation including the principles of private international law as applied in 
of Domicil. England, and that the recognition or non -recognition of domicil by 
the law of a foreign State is immaterial on this question. If this 
question is determiifed in the affirmative, then, but not before, it 
becomes important to determine how the law of the foreign domicil 
would deal with the case, and thi& question must be answered by 
evidence of the foreign law(b). 

The same reasoning applies where the court has to deal with a 
domicil of choice alleged to have been acquired in a country the 
legislature of which has regulated the acquisition of a domicil 
within its territory. In determining whether a domicil has in fact 
been acquired, any such regulations or restrictions are disregarded 
by the English court (c). 

Sub-Secst. 2 .— DomiciU Ad^ 1861. 

Conventions. 297. Tho Crown is empowered, after a convention made for the 
purpose with any foreign State, to direct by Order in Council that 
for all purj)Ose8 of testate or intestate succession to movables, a 
British subject resident at his death in such foreign country shall 
bo deemed to retain the domicil he possessed at the time of going 
to reside there, unless he has been resident there for a year preceding 
his death and has made and deposited in a public ollice a declara- 
tion in writing of his intention to become domiciled there; and it 
may in like manner direct that no subject of the foreign country 
resident at liis death in Great Britain or Ireland shall be deemed 
to have acquired a domicil there, unless he has been resident there 
for a year preceding his death and has signed and deposited with 
the Home Secretary a declaration in writing of his desire to 
become domiciled there, and that the law of the British domicil 
sliould regulate his movable succession. The Crown may also, 
after concluding a convention with a foreign State by which 
the like authority is secured to Britisli consular officers in 
tliat State, direct by Order in Council that when any subject 
of that State dies within the dominions of the Crown, and no 
person is present at the time of the death who is entitled to 
administer the deceased’s estate, the consular officer of that State 
may take possession of the personal property of the deceased, pay 
his debts and funeral expenses, and retain the surplus for the 
benefit of the persons entitled thereto; but such consular officer 
must immediately apply to the proper court for letters of 

(b) lU Martin, Litudalan v. LmstaJan, [1900] P. 211, 0. A. ‘‘Until the 
question of the domicil of the testatrix is determined, the court cannot tell 
what law of what country has to be applied ** {ptr Bindley, l^R., at p. 227),* 
Colh’er V. Rivaz (1S41), 2 Curt. 8o5 ; Bremer y. Freeman (1867), 10 Moo. 
P. C, C. 306; flainiiton v. iJaflas (1876), *1 Ch. D. 257 ; Anderson v. LaneuviUe 
(1854), 9 Moo. P. 0. C. 325 ; Wauchupe v. Waachfrpe (\m), 4 R (Ct. of Se89.)943, 
^ 19. None of those cases appear to have been cited in Re Johnstm, Rttherta v. 
rr ^ compare Re limoee^ Batee v, (1906), 22 

1. L. R. 711 ; as, however, in that case the learned judge held that the testator 
was m fact domiciled in France, it is submitted that the case, although professing 
to follow fte Johtuon, Roberts v, supra, is not inconsistent with the oases 

cited m this note, and is really an authority for the statements in the text 
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administration, which will be granted with such limitations as to 
the court seem fit (d). 

Sect. 4. — Commercial Domicil. 

298. The subject of commercial or trade dgmicil belongs to tbo 
sphere of public international law, and is governed by special 
considerations (<?). In this sense domicil has no reference to civil 
status, but affords the tost by which in time of war a person's 
character as an enemy or a neutral is determined in the courts of 
a belligerent State (/). A coititnercial domicil is acquired whenever 
a person resides and carries on business in a country in time of 
war without any intention of bringing his business to an immediate 
end. A definite intention of bringing the business to an end at 
some fixed time in the future does not prevent the acquisition of 
a domicil, nor is any paiticular length of residerjjie required (jf). 
An occasional visit for a business purpose which is clearly of a 
temporary character does not, however, create a domicil (/<), nor 
does the employment of a permanent business agent residing in 
the country (t) ; it is necessary that a man should so far act as a 
merchant of the coinitry that the country may be said to derive 
advanuage from the trade which he carries on there (/c). On the 
other hand, a toin[)orary visit may be so prolonged, contrary to 
Llie original intention of the party, as to lead irresistibly to the 
conclusion that a man has become a merchant of the country, an 1 
consequently to impose a domicil on him (f). If a person acts a ^ 
a merchant, he acquires a commercial domicil, although he may 
also be the consular representative of another State [m). A fixed 
house of business is not necessary, but it is strong evidence to show 
that a person is so acting (^e). 

299. As the same person clearly may divide his time between 
several countries and be engaged in business in each of them, it 
follows that he may possess more than one commercial domicil at 
the same time ; but the hostile or neutral character which each 
such domicil imposes only attaches to him as regards transactions 

^d) Dottiicile A ct, 1861 (24 & 25 Vici c. 121), as. 1, 2, 4. By 8. 3 the Act 
does not apply to furei^^iors naturalised in the British dominions. No convention 
has hitherto beeti made under the Act. 

(s) See title Prize Law and Jurisdiction; and compare Hodgson v. De 
Beaueheane (1858), 12 Moo. P. 0. 0. 28o, at p. 313. 

(/) Janaon v. DrUffyitUin iJonaolulatfd Mim'a, lAd*^ [1902] A. 0. 484, •per Lord 
TjIndley, at p. 605 ; Tahha v. Bendelat-k (1801), 4 Eap. 108. 

{v) The Diana (1803), 5 Ch. Rob. 59 ; The Indian (JhieJ (1801), 3 Ch. Rr)b. 
12, 27. 

(A) The Jtmge Klaaaina (1804), 6 Ch. Rob. 297, 302. 

U) The Anna Catharina (1802), 4 Ch. Rob, 107, 119. 

{k) Tabbe v. Dendelack (1801), 4 Esp. 108 ; and compare the laiigiiage of Lord 
Alvanlet, O.J.; in HTConmU s. HecUrr (1802), 3 Bos. & P. 113 ; there must be 
conduct amonntmg to ** commercial adherence ” to a State. 

if) The Harmmy (1800), 2 Ch. Rob. 322. ** Be the occupation what it may, 
it cannot happen, but witn few exceptions, that mere length of timo shall not 
constitute a domicil ** (per Sir William Scott, at p. 825). 

(m) The Indian Chief {ISOl). 3 Ch. Rob 12, 27. 

(n) The Jonge Klaaaina. aupra. at p. 303. 
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which originate in the belligerent or the neutral country respectively, 
and does not cover those which originate elsewhere (a). 

300 . The disLiaction between domicil of origin and domicil of 
choice has little importance in cases of commercial domicil : but as 
a matter of evidencQ a domicil is more easily established in the 
country of origin than in a strange country, and more easily lost 
in a strange country than in the country of origin (6). 

A commercial domicil is lost at the moment when a person puts 
himself in motion to quit the country of domicil sine animo 
revcrtendi, and actual or complete abandonment is not necessary (c) ; 
on the other hand, a mere intention to abandon, unaccompanied by 
some overt act, is not enough (d). 

It is apprehended that the rules as to the domicil of dependent 
persons have no application to commercial domicil, but that the 
commercial dojnicil of such persons is in each case a question of 
fact alone {e). 


Part III. — Nature of Property. 

Skct. 1 . — In General. 

301 - Whether luMperiy is movable or immovable is doti.rmin»!(l 
by the law of the i)hico where such property is situated. 

Freehold interests, interests analogous to freehold, and chattel 
interests in land must always in tlie nature of things be immov- 
ables (/). Thus, English leaseholds rank with real estate as 
immovables and not with personalty as movables {g). Bixt where 
the property is not thus of necessity to be classed as immovable, 
the lex loci rei sita must decide as to its nature {h). 


(a) The Jonge Klamna (1804), 6 Ch. Bob. 207, 302 ; The Portland (1800), 3 
Ch. Bob. 41, 44. 

(M La Virginie (1804), 6 Oh. Bob. 98; The Ernst March (1851), 2 Eoc. & 
Ad. 87. 


(f) The Baltica (1855), Spinks, 264 , 267; The Ocean (1804), 5 Ch. Bob. 90. 
It IS possible that tho stateinont in the text is only true whore the domicil in 
process of abandonment is one of choice, 
fd) The Presidenl (1804), 6 Ch. Bob. 277. 

(f) Compare Dicey, Conflict of Laws, 2nd od., Appendix, note 2; and, on 
tho whole BuWeet of cotnmercial domicil, compare whoaton, Elements of 
International Law, 4th English ed., Part lY., c. 1. 

(/) Dicey, Conflict of Laws, 2nd ed., p, 74 ; Westlake, Private International 
Law, 4th ed., p. 203 ; Alien v. Anderson (1846), 5 Hare, 163 ; Hood v. Barrington 
( Lord) (1868), L. B. 6 Eq. 218; Chatfield y. Berchtoldt (1871), L. E. 12 Eq. 464 ; 
C872J 7 Ch. App. 192 ; and see generally the cases quoted under this section. 
Such interests may of course be trWed as personalty by the local law for certain 
purposes, ©statt^s pnr autre vie in England, under the Legacy Duty Act, 
1796 (36 Qeo. 3, c. 52), s. 20, for the purpose of duty, see note (6)»p. 197, post. 

(flr) Coppin v. Coppin (1725), 2 P. Wms. 290 ; Hood v. Barrington (Lord), 
ivpra; Frekey. Carhery {Lord) (1873), L, B. 16 Eq. 461; Duncan y. Lawson 
(1889), 41 Ch. D. 394 ; compare In the Goods of Oentili (1870, L R. 9 Eq. 
511; De Fogassieras y. Duport (1881), 11 L. k Ir. 123. Leaseholds are 
personal property within s. 1 of the Wills Act, 1861 (24 & 25 Yict. o. 114); 
see Re Orassi, Stubherfield y. Grassi, [1905] 1 Ch. 584. Compare Pepin v. 
Brtiyere, [1900] 2 Oh. 504 ; [1902] 1 Oh. 24, 0. A,; and soe p. 219, poet. 

(A) Chatfield V. Berchtoldt, supra* 
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A rent-charge issuing out of lands in England is an immov- 
able (0) fio is an annuity payable out of the rents and profits 
of land, if held so to be by the law of the place where the land is 
situated (k). ^ But in the case of rights, obligations, or documents 
connected with property, the lex situs of such property determines 
whether they are to be classed as movables or immovables (/). 
Thus, a Scots heritable bond is regarded as an immovable by the 
English court, since it is classed as such by Scots law (m), and the 
addition of a personal security in the bond makes no difference in 
this respect (w). The same i)rinciples apply to all cases of money 
secured on land. Thus, money secured by a mortgage of English 
laud, being personal property by English law, is held to be such by 
the Scottish courts (o). 

Where fixtures ambiguous in their nature are at all connected 
with immovable property it belongs to the lex loci rei sit(e of the 
immovable to determine whether they shall be constdeicd movable 
or immovahlo (a). 

Where peculiar attributes are ascribed to property by the local 
law for specific purposes or for purely local reasons, such attributes 
will not be recognised by the courts ns affecting tho nature of the 
property for any purpose other than that for which they were vso 
jittributod (/)). 

Where such peculiarities are by the law of England ascribed to 
property in England, the English courts will not extend them to 
foreign property or the proc(?ods thei’oof (c). 

(t) Chatfiahly, Berclitoidt L. R. 12 Eq. 461 ; (1872) 7 Ch. App. 

and compare Whitaker v. Forbes (1875), L, Jl. 10 0. P. 588 ; I C. P. D. 51, 0. A. 
(reiit-cliargo issuing out of laud in Australia held to be an immovable). 

(A;) See Pitt v. Bacre (Lord) (1876), 3 OJi. 1). 295. 

(0 Dicey, Conflict of Laws, 2iid ed., p. 497. 

(m) Drummond v. Drvmmoud 6 Bro. Pari. Cas. 601 ; JohnsUme v. Haler 
(1808), 4 Madd. 474 (u.); JJucdruch (Darhese)Y. TToare (1819), 4 Mridd. 407; 
Rlliott V. Minto {Loni) (1821), 6 Madd. 16; Trotter v. 'Trotter (1828), 4 Bli. 
(?f. 8.), 502, 11. L. ; Jcrmimgham v. Herbert (1828), 4 Russ. 388; Jones v. Oeddea 

e , 1 Ph. 724 ; Allen y, Anderson (1846), 5 Hare, 163 ; Cnsty. Ooring (1854), 18 
383. Compare Jte Fitzgerald, Surman y. Fitzgerald, [1904] 1 Cli, 573, 0. A. 

(n) Jerninghnm v. Herbert, supra, 

(o) Monteilh y, Monteitk's Trustees (1882), 9 H. (Ct. of Sees.) 982. 
la) Frekey, Carhery {Lord) (1873), L. R. 16 Eq. 461, at p. 467, per Lord 
Selbohne, L.C. ; Ex parte Rucker (1834), 3 Deac. & Ch. 704, where slaves in 
Antigtia, who by the local law woro considered as attached to the land, wore held 
to pass under a mortgage of the land. Compare Lushington v. Sewell (1827), 
I Sim. 435; Stewart y, Onrnett (1830), 3 Sim. 398; Forbes y. .A da?n« (1839J, 
9 Sim. 462 ; and see Re James Rea, Rea y, Rea, [1902] 1 1. E. 451, 461, and in 
re Moses, Moses v. Valentine, [1908] 2 Ch. 235. 

(5) Chatfield y. Berchtoldt, supra, where it was held that although tho Legacy 
Duty Act, 1796 (36 Geo. 3, c. 52), s. 20, makes estates pur autre vie, when 
applicable by law in the same manner as personal estate, liable to duty ns 
personal estate, they are only personal estato for this particular purpose, 
and are not therefore exempted from duty because the deceased owner happened 
to be domiciled abroad. 

g Beaumont v. Oliveira (1868), L. R. 6 Eq. 534, proceeds of land in Madeira 
to bo pure personalty for the purposes of the Mortmain Act (9 Geo. 2, 
c. 36) ; compare Oliphant v. Hendrie (1784), 1 Bro. 0. 0. 571 ; MacMniosh v. 
Townsend (1809), 16 Ves. 330; A.^G. v. Stewart (1817), 2 Mer. 143 ; Whicker y. 
Hume (1858), 7 H. L. Cas. 124. Foreign land was never induded in the former 
rule of English law which favoured heirs and devisees against creditors {NoM 
T. Rohtneon (1682), 2 Vent. 358 ; Beaumont v. Oliveira, lupra). 
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Sect. 2. — Money representing Foreign Immovahlei. 

302. Where a foreign immovable is sold, the rights of persons 
interested in the proceeds of sale do not cease to be governed by 
the law of the place where such immovable was situated merely 
because the proceeds* of sale have been brought within the juris- 
diction in specie (rf). Thus, where the lex loci rei sita charges lands 
of a deceased person with payment of his debts, the proceeds of the 
sale of thdSG lands remain charged therewith, and the debts are to 
be paid out of them according to the priorities recognised by that 
law (p). And where a claim to Xhe land would have been barred 
by the local Statute of Limitations, a claim to the proceeds of sale 
of such land which have been paid into court in England will be 
similarly barred (/). 

If lands of a deceased person have been sold by his personal 
representative -and the proceeds remitted to this country, the 
rights which the widow of the deceased had in respect of the lands 
will attach to the money {g). 

303. The general rule that the proceeds of the sale of immovables 
are treated in all respects as the immovables themselves would have 
been is subject to certain exceptions. Thus, the proceeds of the 
sale of foreign immovables forming part of the assets of a partner- 
ship are personal property (^), and where land is sold under an 
agreement to sell, or under a trust for sale in a deed or will, the 
proceeds are personal estate (?). 

But trusts declared of the proceeds of sale of a foreign immovable 
so directed to he sold are enforceable as reganls those proceeds, 
although forbidden by the lex loci rei sifee (k), unless the owner is 
for some other leason bound by the provisions of that law (/). But 
until sale actually takes place the inimovahle itself remains subject 
to the local law, and the righi to enjoy it is governed thereby (m). 
Thus, wliure foi(Mgn land is settled on trust for sale, until sale takes 

(</) f/itifSON V. Wafkfr (I82S)), 7 L. J. (u. 8.) (ph.) Vio ; lie PmCs Tranta (ISSO), 
L. U. 7 K«|. ; Hr .lumps Hen^ Rm v. AVn, [l!M)2] 1 1. R. 4ol ; compare Srutt y. 

(l.s;}| ). 2 I)n\v Cl. 404, II. L. ; Waierlumse v. Htunsfifhi 9 Hare, 

2«'M ; (1852) lu IIai*e, 2d4. A mrntor ad hium of a foreign lunatic has uo more 
title a^< such to the proc^ceds of sale of Kiiglish lands than he had or would have 
hud to the lands thwinflelves (Orimwood v. UarUla (1877), 46 L. J. (CU.) 788). 

(c) l/ungou V. WalkrTf supra, 

(/) AV Peats Trusts, supra, 

(a) lit Juvits Rea, Rea y. Rea, supra* 

{h) Rifrhra v. Steom (1870), L. ii. 10 Eq. 178; and os such liable to legacy 
duty Hind.), 

(t) Re sittkes, Sfnhs v. Daeroz (1890), 62 L. T. 176; and as such liable to legacy 
duty {thid.). When* property is converted fnnn realty to iiersoiialty by the local 
law or by a law extending t<»tho pl.-ice where the property is situated, conversion 
tnkes place in every respect in acvcu'cl.tiice with tlie pi'uvisiotis of such law; see 
Rn hards y. A.-U. u/ Jumuira (1848), 6 Moo. P. C. C. 881, where It was bold 
that a will valid to paae movables, but not immovables, passed money paid 
as compensation for slaves liberated by the Act tor the Abolition of Slavery, 
1833 y A 4 Will. 4, c. 73), which provided that such compensation should do 
treated as personalty. 

[o WMtiohamy. Piercy, [1895] 1 Oh. 83. 

(m) Ibid. ; compare Murray v. Cfiampemoumt, [1901] 2 I. B. 232. 
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place the form of alienation and capacity to alienate are governed 
by the hx lori ret niUe (//). 

Lastly, where there are no claims which would have been 
enforceable against the land by tlie local law, the proceeds of sale 
of foreign imniovaliles belonging to a deceased ]»er 80 ii, when 
remitted to tliis country, are personalty in the'hands of his personal 
representatives (o). 


Part IV. — Immovables. 

Sect, 1. — General Principles of Jurisdiction. 

304.^ The English courts have in general no juri.sdiction to 
determine directly the title to a foreign immovable (a), nor can they 
entertain any action which siihstantiallv involves the deterniinstion 
of such title (b). Thus, no action will lie in this country to ohbun 
possession (c), or to recover damages for dispossession (dj, of foreign 
lanil, since the qneaiion of title must be dealt wdtii in order to 
discover tbe rights of the parties. 

For the same reason, the courts have no jurisdiction to determine 
the validity of a wall of foreign immovables (e) ; and no action can 
be entertained in this country to recover arrears of a ront-chai’ge 
issuing out of foreign lands (/), nor will an action lie for partition 
of such lands (ff). 

(n) Murray v. Champprnovme, 2 I. R. 232. 

(o) Re Jaute» Rea, Rta v, Ret^, fl90j] I 1. R. 4t>l. Such property rank.*? with 
other personalty, e.g,, for the purpones of the Intestates* Estates Act, 1890 (53 & 
64 Viet. c. 29) (ihul.); compare Nuefl v, Rohimtm (lo82), 2 Ventr. 358 ; lieaiuaont 
V. Oiivfira (18(38), L. R. 6 Eq. 634; (18(39) 4 Ch. App. 300, cited note (c), 
p. 197, ante. 

{a) Compftnhiade Moramhique v. Britinh South Africa Co., [1893] A. 0. 602; 
R^rrtieau v. Raue (1738), 1 Atk, 543 ; Wtdtakrr v. Forhe$ (1875), L. R. 10 C, P. 
583; 1 C. P. D. 51, C. A. ; The M. M*>xham (1876), 1 P. D. 107, 0. A.; Peschampa 
V. Mi/ter, [1908] 1 Ch. 856. In Fryer v. Bernard (1724), 2 P. Wms. 261, 
s'^quost ration was granted against lands in Ireland on the ground that the 
King’s Bench in England had a right to superintend the Irish courts. This 
ground is, of course, now untenable ; see PvrtarlingUm {Lord) v. Soulby (1834), 
3 My. & K. 104, 109. 

(h) Camftanhia *ie Mot^mhigue v. British South Africa Co., supra. The same 
rule applies to the jurisdiction of equity with regard to foreign immovables 
[ibid., at pp. 364, 3(»6, per curiam ) ; see p. 202, post. The principle applies 
equally to the jurisdiction of foi-oign courts with regard to English immovables ; 
see Dicey, Conflict of Jjaws, 2nd ed., p. 357. As to petitions ox right with regard 
to foreign immovables, see title Crown PRACrriCE. 

(f) Doulson V. Matthews (1792), 4 Term Rep. 503 ; Roherdeau v. Rom, supra. 

{d) Skinner v. East India Co. (1666), 6 State Tr. 710 (opinion of the judges) ; 
Shelling v. Farmer (1727), 1 Stra. 646. 

(e) Pike v. Hoare (1763), Amb. 428; oompare Boyss v. OoUdough (1854), 1 
K. & J. 124. 

(/) Whitaker V. ForheSy supra. 

{g) Cartwright v. Pettus (1675), 2 Gas. in Ch. 214. In TuUoch y. Bartley 
(1841), 1 Y. & 0. Ch. Cas. 114, EzaoHT Bruce, Y.-C.. entertained an action to 
settle boundaries of real estate in Jamaica, but tbe grounds of his judgment do 
not appear. 
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Smt. 1. It is probable that the courts have no jurisdiction to enforce a 
General covenant for quiet enjoyment of foreign lands (fe). An injunction 
Principles of cannot be granted to restrain a defendant from paying to some 
Jurisdiction, third party the proceeds of sale of a foreign immovable (i), nor 
can an account of such proceeds be ordered where the title to the 
immovable itself was in dispute (fc). 

The English courts cannot order discovery of documents relating 
to a foreign immovable, although the defendant has them in 
England (Q. 

TrcspaM, 306. In an action for damages for trespass to foreign lands where 
iin issue of title is directly raised, either by the statement of claim 
or by the defence, the English courts are as incompetent to try the 
issue as they are to try an action directly bi oiight for the recovery of 
the land (m). But where a local court of competent jurisdiction has 
pronounced upon the question of title, and tho only question to be 
tried is the fact of trespass by the defendant and the amount 
of damages, the court, perhaps, has jurisdiction ( 7 ^, and where 
the parties have submitted by agreement or otherwise to the 
jurisdiction^ the court can entertain an action for damages for 
trespass (#d- 

As the necessity of determining questions of title prevents the 

(A) Soo B/arJe Point Syndicate v. KasUrn Conressionsy Ltd, (1898), 79 L. T, 658. 
II, wtts admitted in ihib case to be a doubtful point wholher llie court could 
Ifiaiit fin injunction to restrain brcacbos of such a covenant. On principle it 
siiould not bo able to do so. The whole question of juiisdiciioxi is exhaustively 
discussed in Companhia de Afocanibiqne v. Briiuh South Africa Co,y [1893] 
A. 0. 602. 

(i) Maithaei v. (iaiitzin (1874). Jj. R. 18 Eq. 340. Malins, V.-C., in this case 
appears to base his Jocisi*)!! chiellv on tho fact that the ])a.rtLes were foreigners, 
but it should be noted that the defendant was in England and <hily served with 
process. The decision will staial on other grounds ; see Dicey, Couilict of Laws, 
2d ed., p. 203. Similar cases dt^cided on similar grounds by the same judge are 
JSlake y, lHabe (1870), 18 W. R. 944, and iHm v. SetTHary 0/ State for India 
(1875), L. R. 19 Eq. 509. The language of tho Vice-(^hancellor in these three 
cases is wide enough to cover most of the cases in which the oquibible jurisdic- 
tion of tho court is exercised. Rut the principles as there stated are not sup- 
ported by Me Holmes (1661), 2 John. & H. 627, quoted as an authority for them 
111 Dobs v . Secretary of State fvr India, supra, 

(7(c) Re Hawthorne, Graham v. Afassey (1883), 23 Oh. D. 743. 

S Reiner y. Salisbury (Marquis) (1876), 2 Oh. D. 378. “If then this bill is 
iscoyery in aid of a suit which cannot be entoi-tained in this court, that is, 
if the plaintiff does not show a title to sue, he shows no title to discovery ** (per 
Maliks, V.-O., at p. 385). 

^ (m) Skinner v. East India Co. (1666), 6 State Tr. 710, 719 (opinion of the 
judges); Mostyn v. Fahrigas (1774), 1 Cowp. 161, 180; Dovlson v. Aledthews 
(1792), 4 Tenn Rep. 503; Companhia de Alocambiqmw, British South Africa Oo., 
11893] A. 0. 602. Even where such issue is not raised, and the action is simply 
fur damages, it would seem that the court has no jurisdiction ; see ibid. [1892] 
2 Q. R. 358, at p. 405, judgment of Esheu, M.R. ; but compare [1892] 2 Q. R. 
358, at p, 366, judgment of the Divisional Court ; The M. Moxliam (1876), 1 P. D. 
107, 1 12, C. A. The Judicature Acts, by abolishing the rules as to v< nue, have 
not cuiifoiTed on tho courts any jurisdiction which they did not possess before 
nt htUkerj. Forte, (1875). L. 10 0. P. 083; 1 0. P. 6 . 51. 0. A. ; CWinWa 
<teM,<^mbtqu«r.]hmhSimthA/rka(h^^ SeetiUe AonoK, Vol. 1, p. 1. 

(») (Aympanhta df MofambiqM y. Br!ti$h South- Africa Go., [1892] 2 Q. B. 
8A8, ot pp. 368. 369, per curiam. 

(o) The M. Moxhani (1876), 1 P. D. 107, 0. A.; and see p. 182, onto. 
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courts from entertaining an action for damages for trespass, they are 
equally unable to grant an injunction restraining such trespass (p). 

306 . The English courts have no jurisdiction to try any issue in 
respect of immovables situated in a barbarous or unsettled country, 
where there are no local courts able to deal ofBcieiitly with the 
matter, which they would have been unable to try if the immovables 
had been situated in a civilised country (</). 

The fact that the Sovereign is presumed to bo present in every 
part of bis dominions does not give the English courts jurisdiction 
to entertain a petition of right in respect of colonial land(r). 

307 . Where, however, it is only necessary to determine the ques- 
tion of title incidentally, an action relating to rights in respect of a 
foreign immovable will lie in England (.<?). Thus, where a fund is in 
court representing the proceeds of sale of foreign imnjovables, and it 
is necessary to decide who is entitled to it, an action will lie (0 ; and 
where there is a contract relating only indirectly to foreign immov- 
ables, such as a covenant to pay rent or an agreement to contribute 
part of the cost of works to be undertaken on the land, the court 
has jurisdiction (a), and where, according to the local law, there is 
an obligation ex ccmtractn or qmd ex contractu not to commit waste, 
the court will entertain an action to recover damages in respect of 
such waste if committed (6). 

(p) See Cumpanhia de Moqamhique v. British South Africa Co,, [1892] 2 Q, B. 
3o8, 0. A. ; [1893] A. C. 602, particularly the judgment of Esher, M.R, referred 
to in note (m), p. 200, mle. There is no direct authority on the point, but in 
view of the principle upon which it is hold that damages are not recoverable 
in respect of the trespass, it is impossible that the law could be otherwise. 

(fj) It was at one time thought otherwise. See Mostyn v. Fabrigas (1774), 1 
Cowp. 161, at pp. 180, 1 81, where Lord Mansfield refers to an action tried before 
himself (against one Captain Gainbier, who had pulled down plaintiff’s houses in 
Nova Scotia), in which he overruled an objection to the juristliction on the 
ground that “ the reparation was personal and for damages, and that otherwise 
there would bo a failure of justice, for it was upon the coast of Nova Scotia 
where there were no regular courts of judicature; but if there had boon, 
Captain Gambier might never go there again, and therefore the reason of locality 
in such an action in England did not hold. ... I rocolloot another cause that 
came before me ; which was the case of Admiral Falliser. There the very gist 
of the action was local : it was for destroying fishing huts upon the Labrador 
coast • . . There are no local courts among tho Esquimaux Indians upon that 
port of the Labrador coast, and therefore whatever injury had been done there 
by any of the King’s officers would have been altogether without redress it the 
objection of locality would have held ” (ibid,, at pp. 180, 181 ; compare Bafael 
V. VereUt (1775), 2 Wm. Bl. 983, 1055 ; Companhia de Mozambique v. British 
South Africa Co,, n892] 2 Q. B. 358, at p. 366). This reasoning cannot now 
stand in view of the judgments (especially that of Lord HERflonELL in British 
South Africa Co, v. Companhia de Mozambique, [1893] A. 0. 602, atpp. 625, 
626). 

(r) Re Holmes (1861), 2 John. & II. 527. See this case referred to in note (t*) 
on p. 200, ante ; and see, further, title Grown Praotice. 

(fl) See A.-G. v. Stewart n817), 2 Mer. 143, 156; British South Africa Co, v. 
Companhia de Mozambique, [1893] A. 0. 602, at p. 626. 

a Re Peat's Trusts (1869), L. B. 7 Eq. 302 ; Pitt v. Dacre (Lord) (1876), 
. D. 295. 

(a) Buenos Ayres and Ensenada Port Rail, Co, v. Northern Rail, Co, of Buenos 
Ayres (1877), 2 Q. B. D. 210. 

(5) Batthyany v. Watford (1886), 33 Oh, D. 624. 
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SMT. 1. The English ooorts have jarisdiction to order aeoonnt of rents 
General and profits between tenants in common of a foreign immovable (c). 
Pilnolplssof Jurisdiction also exists where questions relating both to movable 
Jniis^^on. to immovable property are so closely bound up with one another 
that it is impossible or highly inconvenient to separato them (d). 
injunoUoiM. Where this is the case, and the court baa entertained jurisdiction (e), 
an injunction will be granted, both as regards the immovables and 
the movables, against a party subsequently commencing proceedings 
in the local courts (/), although if the properties could be separated 
proceedings as to the immovables ought not to be restrained (p). 

Sbot. 2 . — Equitable JurUdietion in Personam. 


Jurittdictioii 


Sub-Seot. 1 . — General Principles, 


308. The Enp;lish courts have power to exercise a jurisdiction in 
personam, in respect of foreign immovables against persons locally 
within their jurisdiction {h), in cases where there is an equity 
between the parties arising from contract, fraud, or trust (/)• provided 
that the decision of title be not directly involved (fc). But such an 
equity must be of a personal nature, i.c., there must be either a 
fiduciary relationship or privity of some other kind between the 
parties (Z). For the courts will not exercise their jurisdiction in order 
to enforce English principles of equity against third persons who 
have acquired a good title by the local law (r/i), or (in the absence 
of privity between the parties) to impose on a foreign immovable a 
burden greater than the local law requires it to bear (n). 


(c) Roberdeau v. Roue (1733), 1 Atk. 543; compare Bayley y. Edwards (1792), 
3 Swan. 703, P. 0. 

{d) Bnnbury v. Banbury (1839), 1 Beay. 318; Hope v. Carnegie (1886), I Ch, 
A]»p. 320 ; Re Clintim, Clinton v. Clinton (1903), 88 L. T. 17 ; Westlake, Priyate 
International Law, 4th ed., p. 213. 

(<*) E.fp, where the properties are subject to a trust and a decree for adminis- 
tration thei'eof has been pronounced ; see Hope y. Carnegie, supra, 

{/) Hope V. Carnegie, supra, 

0/) Ibvl,^ But see the dissenting judgment of Knioiit Bruob. L.J., who held 
tkat the injunction should be granted in any case. As to resti-aining proceed- 
ings in foreign coui’ts, see p. 2M, note (A), post, 

^ {h) For cases where leave may be obtained to serve the writ out of the juris- 
diction, see Jenney v. Mackintosh (1886), 33 Oh. D. 595 ; Bawtree v. Greed North* 
West Central Rail, Co. (1N98), 14 T. L. E. 448, 0. A ; Dvd&r v. Amsterdamsch 
Trustees Kantoor, [1902] 2 Ch. 132; and title Practicb and Phoobdubb. 

($) Penn y. Baltimore (A^rd) (1750), 1 Vee. Sen. 444 ; Crwustown (^ord) y. 
Johnston 0796), 3 Ves. 170; Harrison y. Gurney (1821), 2 Jac. & W. 563; 
compare Companhia de Mot^ambigne v. British Snuth A/rioa Co„ [189.3] A. 0. 602, 
and Deschamps v. Miller, [^1908] 1 Ch, 866, Probably jurisdiction will not be 
entertuned where the parties have bound themselves to submit only to the local 
jurisdiction ; see Buewts Ayres and Ensenada Port Rail. Co, y. Northern Rail, 
Co, of Buenos Ayres (1877), 2 ^ B, D. 210. As to what principles of English 
equity are enforced, see cases cited in note (m) on p. 204, and notes (<0 and (s) 
on p, 206, pfisU 

(«) Companhia de Morambique y. British South Africa Co,, [1892] 2 Q. B. 358, 
C. at pp, 364, 366, per curiam; Re Hautthoms, Graham v. Massey (1883), 23 
Ch. D. 743; Be Clinlon, Clinton y, Clinton (1903), 88 L. T. 17. 

(0 Brodie y. Barry (1813), 2 Ves. & B. 127 ; Harrison y, Harrism (1873), 
8Ch. App. 342. ' 

(m) ^aretn y, Martin (1831), 2 Buss, ft M. 507; Ricks y. PouM (186», 

w ir v. StansftM (1851), 9 Hare, 234 1 (1352) 

UB61), 29 Beay. 246. 

(n) RanrUmy H<snison,mipra; ^RmoiS, Lmdstmv. 
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Thaa, the elaim of legatees to marshal against the heir of a 
foreign immovable will not be entertained (o), nor will the courts, in 
an action by an unpaid vendor of foreign immovables, use their 
equitable jurisdiction to enforce a lien against such immovables in 
the hands of a purchaser subsequently acquiring a good title by the 
lex loci rei sitiP (p). 

Similarly, where a marriage settlement of foreign land does not, 
according to the local law, bind the land, but creates only a 
personal equity against the husband, the wife cannot enforce a 
claim Mgainst the land in the hands of a mortgagee (q) ; nor has the 
purchaser under a contract for the sale of land any power to claim 
relief against a person who subsequently gained a good title by the 
local law, even where such person took with notice of the contract {r\ 

309 . But the courts will exercise their equitable jurisdiction 
against third parties who are affected by equities under the lex loci 
rei sHm itself. Thus, where a conveyance is effectual to pass the 
beneficial interest in a foreign immovahle, the courts have jurisdic- 
tion to compel a conveyance by the owner of the legal estate (s) ; and 
where a third party takes a foreign immovable under an express 
obligation to satisfy another's equitable claim out of it, the courts 
will exercise jurisdiction and enforce the claim (i). 

Where jurisdiction is exercisable against any person, it is also 
exercisable against his assignee in bankruptcy (a). 

310 . But the general principle that the English courts have 
jurisdiction in cases where there is an equity between the parties 
is subject to certain limitations. Thus, the courts will not prevent a 
person by injunction from enjoying what a judgment of the local 
court has declared him to be entitled to (6), and where the local 


(o) Harrison y. Harrison (1873), 8 Gh. App. 342 (claim of legatees to marshal 
against the heir of Scots real estate). “ Any j urisdiotion which they (the English 
courts) can exercise as to the real estate in Scotland can only be mrough the 
medium of some personal equity attaching to the owner in Scotland of that real 
estate, who, in this cose, is the Scots heir. What is that personal equity P Them is 
no fiduciary relation. What right have these legatees upon the footing of personal 
equity to say that the heir shall not enjoy the Scots real estate as the law of 
Scotland gives it to him or that anv bui*then shall directly or indirectly be 
thrown upon that roal estate in their favour which would not be imposed by the 
law of Scotland P It seems quite clear that this court cannot found any such 
equity upon the accident of the heir-at-law being before it as a party to the 
suit. The equity must be founded upon some higher principle’^ {per Lord 
Sklbokxe, L.O., at p. 349). 

(p) Norris v. Chambres (1861), 29 Beav. 246; compare Deschanips v. Miller^ 
[1908] 1 Oh. 856. 

(q) Marlin v. Martin (1831), 2 Buss. & M. 607 ; compare 2>e0cAamp« v. MUler 
supra, 

(r) See Norton v. Florence Land and Public Works Co, (1877), 7 Oh. D. 332 ; and 
compare Mercantile Investment and General Trust Co, v. Jliver Plate Trust Loan 
and Agency Co,, 0892] 2 Ch. 303 ; Desehamps y. Miller, sv^a, 

(s) Jenneyy, Macintosh (1886), 33 Ch. D. 596 ; compare Voder y, Amsterdamsch 
Trustees Kanioor, [1902] 2 Ch. 132. 

(0 Mercantile Investment and Oeneral Trust Co, y. Biver Plate Trust Loan and 
Agency Co.^ supra, 

(a) Be Courtney, Ex parte Pollard (1840), Mont. & Oh. 239 ; compare Water- 
house Y, StoMfiela (1851), 9 Hare, 234 ; (1852) 10 Hare, 254. See title BA5K 
aowoY Ajxs> Iksolvknoy, Vol. n., p. 1. 

{h) White y. Hall (1806). 12 Ves. 821. 
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court having actual jurisdiction over the subject-matter has enter- 
tained jurisdiction by a prior litigation (c), interference between the 
same litigants would be contrary to the comity of nations and will 
not be permitted (d). Nor will the courts entertain an action where 
the lex loci rei sita would not allow the defendant to do what the 
courts might otherwii^ decree (e) ; nor will they interfere where to 
do 80 would be useless, and it would be impossible for the decree 
to be carried into effect (/). Thus, a sale of land outside the juris- 
diction, with specific directions by the court, cannot be ordered ig). 

Moreover, as equitable remedies are in the discretion of the 
court, jurisdiction will not be exercised (and d fortiori proceedings 
in foreign courts will not be restrained by injunction {h) ) where, on 
the whole, the question can be more conveniently decided in the 
local courts than in England (i). 


Sub-Sect. 2. — Trusts relating to Foreign Immovables, 

311. The English courts have jurisdiction to enforce a trust 
relating to foreign immovables where the defendant is in this 
country (fc), and therefore have jurisdiction to decide wliether there 
is or is not in existence a valid trust of such immovables (/.). 

But where the courts employ this jurisdiction, the strict rules of 
English law with regard to trustees will not necessarily be enforced 
if the relationship between plaintiff and defendant arose under 
a foreign law, and is not exactly that of trustee and ceetui que 
trust as understood by the English courts 


(c) It is not necessary that judgment be given, provided the action has been 
commenced ; see Norton v. Florence Land and Public Works Co. (1877). 7 Ch. D 
dd2. 

{d) Norton v. Florence Land and Public Works Co., supra. 

(e) Re Ctmriueij, Ex parte Pollard Mont. & Ch.239. 250; but see Norris 

V, C7iam5re«^(l861), 29 Beav. 246. 

(/) Mercantile Investment and General Trust Go. v. River Plate Trust Loan and 
Co., [1892] 2 CJh. 303; compare British South A frica Co. v. Gompanhia 
de MfcarnbuiuejmS] A. C, 602, 625, 626 ; Re Caurtneg/Ex parte Pollard, supra. 

0/) Grey y. Mmitoha and North Western Rail. Co. of Canada, [1897] A. C. 254. 
(16™ diltorence if part of the land in question is within the jiiiisdiction 

(/O As to restraining aiitions in foreign courts with regard to foreign im- 
movables, see yWiri’d V. Kemble (1822), 1 Sim. & St. 7 ; Boothy. Leycester tUZl), 
1 Been o79 ; Ilarrism v. Gurney (1821). 2 Jac. & W. 563 ; Hope y. Carnegie (1880), 
1 Ch. App. 320 ; and, generally, Part X., p. 281 , post. J \ h 

L T 356*^* ^ Geddes (1846), 1 Ph. 721 ; compare Hearn v, Qlanvill (1883), 48 

2 “ Oh. 2U; mwdre {Earl) v. Eu»tao 

(Sir Jf.) (168«i), 1 Vem. 419; Scott y. NesbUt (1808), 14 Yes. 438; Clarke y. 
OnninuU Ikiirt) (1821), Jao. 108; Harrison y. Oarney, supra; HoMiteh v. 

2 H. L.; sLtii y. Johnstc^ 

w-h ? (1874), Ij. E. 18 Eq. 118; Je/inry y. 

HauntosA (1886), 38 (Jh. D. 595 ; /ie Clinton, Clinton y. Hinton (1903)*[ 88 

Co T*® p <1* Mo^mbique y. British ooiuh ajrtea 

(17«). 3 Atk. 587, an aocouirtwa. 
10^ ^ on wtom by the local law the land doTolyed. 

Bi^i ^ per Lord MAoHAOHTEir, at p. 675. On 
P»i“ P • ere there u a trust of immoyablea, the relationahip and rights of 
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Part IV. — Immovables. 

Strs-SEGT. 3. — Mortga^ts of Foreign ImtnovdbleSm 

312. Where a mortgage, whether legal or equitable, of foreign 
immovables has been validly made according to English law, an 
English court will compel the mortgagor to pay off the mortgage 
debt out of the proceeds of sale of the land although the mort- 
gage does not comply with the lex sitas or a mortgage of the 
particular kind in question (o) is unknown to the local law (p). 

But a mortgage will not be enforced against an assignee of 
the immovable, even where he takes with notice of the incum- 
brance (q)f unless he is bound either by express obligation (r) or 
by the local law itself (s) to satisfy the claims of the incumbrancer. 

The courts have jurisdiction to entertain an action for fore- 
closure (t) or a redemption suit (a) in respect of foreign immovables, 
and where a redemption decree has been made in this country 
an injunction will be granted against a mortgagee who brings a 
foreclosure action in the local courts, and vice ver8(l\b). 

Sub-Sect 4. — Contractu rtlating to Foreign 1 mrnovables, 

313. The English courts have jurisdiction to enforce specifically 
any contract relating to foreign immovables which the lex Luci 
rei sitce allows to be carried into effect (c). But where the law of 


the parties should bo deteiminod strictly in accordance with the lex loci rei siive; 
compare Bent v. Young (1838), 9 Sirn. 180, 190. Soo title Tkusts and Thustees. 

(«) Derby (Earl) v. Atholl (T)nke) (1749), I Ves. Son. 201 ; Ite Cou/rtnei/y 
Ex parte rollard (1810), Mont. & Oh. 239. (^Jompare Norton v. Florence Laud 
and Public Worlca Cv, (1877), 7 Oh, D. 332 ; Mercantile Investment and General 
Trust Co, V. liiver Plate Trust Loan and Agency (h,y [1892] 2 Ch. 303. 

(o) E.g,^ an equitable mortgage (Re Courtney, Ex parte Pollard, supra), 

ip) He Courtney, Ex parte Pollard, supra; compare He Scheihler, Ex parte 
IloUhausen (1874), 9 Ch. App. 722. 

(o) Norton v, Florence Land and Public Works Co,, supra, where holdoir^ of 
“ obligations” expressed to bind the land, hut insiiflicient in point of form lo 
do so according to the local law, were postponed to a subsequent purcbascr m iih 
notice. 

(r) Mercaniiie Investment and General Trust Co, v. River Plate Trust l.oan and 
Agency Co,, supra, 

($) See Jenney v. Macintosh (1886), 33 Ch. D. 595. 

(0 Toller V Corfcrcf (1705), 2 Vern. 494; Derby (B"arl) v. Atholl (Z)afee) (1749), 
1 Ves. Sen. 201 ; Paget v- Ede (1874), L. K. 18 Eq. 118, Compose Portarlingto7i 
iLord)r, Soulhy (1834), 3 My. & K, 104, 108; Norris y, Chamhres (1861), 29 
Beav. 246; He Iiawthome, Graham v, Massey (1883), 23 Ch. D. 743, 747, 748; 
Bawtree y. Great North- West Central Rail, Co, (1898), 14 T. L. R. 448, C. A. 

(а) Beckford v. Kemble (1822), 1 Sim, & St. 7 ; compare Bent v. Young (1838), 
9 Sim. 180. 

(б) Beckford y Kemble, supra. Compare Portarlington{Lord) y. Soulby, supra; 
Moor y, Anglo-Italian Bank (1879), 10 Ch. D. 681 ; Hope y, Carnegie (1886), 
1 Ch. App. 320; and see p. 204, note (A), ante. In administering relief in the 
case of a mortgage on a foreign immoTs^le (semhle) the lex loci rtisilat detonniiios 
the rights of the parties {fient v. Young, siijera) ; compare Nutria v. Chamhres, 
supra, at p. 255. For appointment of receiTors and taking accounts see 
p. 206, post, 

(c) Penn v. BoXiimare {Lord) (1750), 1 Yes. Sen. 444; Craiistown (Lord) y, 
Jonnstone (1796), 3 Ves. 170; Jackson y, P^frie (1804), 10 Yes. 164 ; Re Courtney, 
Ex parU PoUard, supra, at pp. 250, 251, 252, Compare White y, HaU (1806), 
12 Ves, 321; Portarlington (Lord) v. Soulbu, supra, at p. 108; Ewing y, Orr 
Ewing (1883^ 9 App. Cas. 34, 40 ; Companhia de Mozambique y, British South 
Africa Co,, [1893] A. 0. 602 ; Duder y, Amsterdamseh Trustees Kantoor, [19021 
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the tituf allows the perfonnanee of the contract and it is enforceable 
in England, the courts will act upon tjieir own principles without 
considering what the efifect of such contracts may be in the country 
where the immovable is situated or the manner in which the courts 
of the aitm might deal with them (d). Thus, laches or acquiescence 
will disentitle a person to specific performance of, or to set aside, a 
contract, whatever the local law on the subject may be (e). 

Whether or no a contract to assign an immovable creates any 
interest in the land depends upon the lex loci rei sita (/). 

Sub-Seot. 5 . — Fraud and Inequitable Dealing^ 

314. The English courts have jurisdiction to grant relief in 
cases of fraud or inequitable dealing with regard to foreign immov- 
ables (g). Thus jurisdiction exists to set aside, or otherwise relieve 
against, a conveyance of foreign immovables procured by fraud {h). 

A creditor who, under his own execution, purchases foreign land 
belonging to his debtor, will be compelled by the court to bold it as 
security for the debt, and therefore subject to a right of redemp- 
tion (i). But the courts have no jurisdiction to set aside a judicial 
sale made under the process or ju<lgroent of a local court of com- 
petent jurisdiction, even where such judgment has enabled the 
defendant to buy in a manner which was, in fact, fraudulent {k). 

SuB-Sfiar. 6 . — Jurisdiction to order Accounts and apjpoint a Receiver » 

315. The English courts have jurisdiction to order an account of 
the rents and profits of a foreign immovable against any person liable 


2 Ch. 132. Where, by the lex Iwi rei sitce, a creditor has a rigfht to prevent 
his debtor, whether solvent or insolvent, from giving a preference to any 
creditor, a contract entered into in respect of immovaoles sitniited within the 
jurisdiction of the courts of the situs and purporting to ^ive such a preference 
cannot be enforced by the court {Waterhofise v. Stausjield ,(18511, 9 Haro, 234 ; 
(1852- 10 Hare, 254; compare Re Courtney^ Ex parte Pollard (iS-lO), Mont. & 
Oh. 239)* As to the general subject of contracts relating to foreign iinmovables, 
see note(9n) on p. 237, and note (5) on p. 242, posU 

(d) Re Courtney, E.r parte Pollard, supra, 

(e) Cood v, Cww/ (1862), 9 Jur. (n. s.) 1335. In this case great stress was laid 
(unnecessarily, it is submitted) on the fact that all the parties were British 
subjects, and that two of them were domiciled in England. 

(/) Norris v. Chambree (1861), 29 Beav. 246. See Deeehampe v. Miller, 
[1908] 1 Gh. 856, where a covenant in a French marriage settlement to .assign 
after-a^uired property was held not to affect a purchaser acquiring a good title 
by Indian law to such property situated in India. 

(f/) Arglassey. Muschamp (1682), 1 Vem. 75; Angus v. Angus (1737), West 
tenip. Hard. 23; Dtrhy (Earl) v. AthoU (Duke) (1749), 1 Ves. Sen. 201; 
Cranstoum (Lord) v. Johnstone (1796), 3 Ves. 170. Compare Jackson v. Petrie 
(ISOl), 10 Ves. 164 ; White v. Hall (1806), 12 Ves. 321 ; Jones v. Oeddes (1846), 
IJPh. 724; Compauhia de Mozambique v. British South Africa Co,, [1893] A. U.' 

(A) Arglasse v. Muschamp, supra; Angus v. Angus, Supra, Compare Kildare 
(Earl\ V. Eustace {Sir M,) (1686), 1 Vem. 419; Clatke v. Ormond {Eart\ 
ilS21;, Jao. 108 ; Deck/ord v. Kemble (1822), 1 Sim. & St. 7 ; Bunbury v. 
Bunhury (1839), I Beev. 818; TuHoohir, Hartley (1841), 1 T. & 0. Ch. Cob. 114, 
The same defences would no doubt be admissiple aa Uiough the land were in 
Eugla^^ ; Bee Good ▼. Good (1862), 9 Jur. (h. b.) 1385, and notes and (s), supra, 

(i) Johnstone, supra; compare White v. Mm, supra. 
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to account in respect thereof (l\ and in a suitable case a receiver will 
be appointed (7 h). The court does not, and cannot, by its order Eduttable 
put a receiver in possession of foreign immovables, but any party Juilsdte- 
to the action in which the onler is made who prevents the necesnary ^ 

steps from being taken to enable the receiver to take possession "Wonam, 
according to the lex loci rd sita is guilty of contempt (n). But the Becefrer. 
mere appointment of a receiver does not make guilty of contempt of 
court a person not a party .to the action who takes proceedings in the 
local courts before such receiver is in possession according to the 
local law (o). 

Sect. 3. — Assignment of Immovables. 

Sub-Sect. 1. — Capacity and Farm. 

316. Capacity to assign or acquire an immovable is governed 
entirely by the lex loci rei sita (p). 

The legal estate in an immovable can only be -assigned in the b’orm of 
form required by the lex loci rei sita (q), but the court will recognise conveyance, 
as valid in point of form every assignment which is so valid by that 
law (r), although equities may in certain cases prevent the assignee 
from getting a good title (s). 

Thus, every assignment of land in England must be in the form 
required by English law(0, but a conveyance of foreign land need 


(/) Foster V, Vassall (1747), 3 Atk. fi87 ; Scott v. Nesbitt (1808), 14 Vos. 438; 
Beattie Johnstons 8 Hare, 169. Com pare //^w/r/cA v Wwtd (W62), 9 

Jur« (n. S.) 117 : PayH v. Ede (1874), L. E. 18 Eq. 118. Id Cartwriykt v. IHtue 
(167C\ 2 Cas. in Ch. 214 (apparently the same cose os CarUret v. Petty (1676), 
Swan. 323, n.), the dofeudant was out of England, and bo the court had no 
jurisdiction. 

(w) CtarkeY. Ormonde (Earl) (1821), Jao. 108, 116, 121; ffarrieonv. Gtvmey 
(1821), 2 Jac. & W. 563 ; IJouf ditch v. Donegall (Marquis) (1834), 2 Cl. & Fin. 470, 
H. L. ; Payet v. Ede. supra ; Re Mandslay\ Stms^and Field. Muudsitay v. Maudslayt 
Sons and Field. [1900] 1 Ch. 602, 611. Coniparo Dtolery, Amsterdantach Trustees 
KantocTf [1902^2 Ch. 132 ; and see Mercantile Investment and Omtral Trust Co, 
V. River riate Trust Loan and Ayency Ch., [1892] 2 Ch. 303, where the court 
refused to appoint a receiver on the ground that to do so would be useless. 

(n) Re Maadslay. Sons and Field. Muudslay v. Maudslay. Sons and Field, supra, 

(o) Ildd. 

Dicey, Conflict of Laws, 2iid ed., p. 501; Foote, Private International 
Jurisprudence, 3rd ed., p. 213. Compare Doe d. BirtwhisUe v. Vardill 
(1826), o B. & C. 438; (1835) 2 a. & Fin. 571, H. L. ; (1839) 7 Cl. & Fin. 
895; (1840) 7 Cl. & Fin. 940 ; Re Don's Estate (1857), 4 Drew. 194; FenUm v. 
Livingstone (1859), 3 Macq. 497, H. L. ; ^ Hernando. Hernando y, Sawtell. 
(1884), 27 Ch. D. 284; Duncan v. Lanwm (1889), 41 Ch. D. 394. 

(y) Re Courtney. Ex parte Ptllard (1840), Mont. & Ch. 239; Hicks v. 
Powell (1869), 4 Ch. App. 741 ; M*rcantile Investment and General Trust Go, v. 
River Plate Tnut Loan and Agency Co,. [1892] 2 Ch, 303 ; Deschamps v. Miller. 
[1908] 1 Ch. 856. For assignment of immovables in consequence of marriage, 
see pp. 275, 277, poet; and for succession to immovables, see p. 218, pttst, 

(r) Adams v. ClvUerhuck (1883), 10 Q. B. D. 403. Compare Re^ Hernando. 
Hernando v. Sawtell. snjnra ; He Orassi. Stubberjield v. Grassi. [lOOtH 1 Oh. 584. 

S Re Courtney. Ex parte Pollard, supra. Compare Martin v. Martin (1831), 
iss, 8; M. 507; Norris v. Chamitres (1861), 29 Beav. 246; Waterhouse y. 
StansJlM (1851), 9 Hare, 234 ; (1852) 10 Hare, 254, and note(/)on p. 208, post. 

(0 Voppin V. Coppin (1725), 2 P. Wus, 291. Compare Re Hernando. Hernando 
V. Satotdf. supra, A foreim curator or guardian no title as such to the immov- 
able propmty of his ward in this country (OrimmHHt v. Bartels (1877), 46 L. J. 
(OB.) 788). TTnder Bankruptcy (Scotland) Act, 1850 (10 ft 20 Vieh 0. 79), 
a. 102 (S^, a Scots aequestratBon veato in the tarustee all real eatata sitaated in 
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not be under seal, if a seal is not required by the lex hci ret 
siice (a). 

317. An assignment invalid in point of form may, however, be 
binding in equity as between immediate parties (b) and their 
assignees in baukruptfy (c‘), and it makes no difference if the assign- 
ment is by the local law inoperative both in law and equity, pro- 
vided there is between the parlies an equity binding by English 
law(d). But as regards third parties such an assignment has no 
more effect in England than the local law allows to it (c), and 
accordingly third parties subsequently acquiring the legal estate by 
the local law are not affected by notice of equitable rights unless 
tliey are so affected according to the local law (/). But where an 
informal conveyance is nevertlieless effectual by the local law to 

Kngljiiid, Ireland or any of His Majesty's doininions, but as regards freeholds, 
wipyholds Hud leaseholds the act and warrant of confirmation must be regis- 
ter/'d ill Uie chief court of bankruptcy for the country in which the property is 
silnated in the same way as an adjudication under the local law would have 
had to be rcj?isterod. Under the Bankruptcy and Insolvency (Ireland) Act, 
18t")7 (20 & 21 Viet. c. 60), s. 268, an Irish adjudication vests all real estate 
(exocj)t copyhold and custom ary-hold), wlierover situated, in the trustee, but in 
cases wliore the immovahlo is situated in ]>art of His Majesty's dominions and 
by the local law registration is required, this must he done(s. 269). Under both 
those Acts a ho7id fide purchaser for value is protected when the requisite registra- 
tion lias not been elTectod. Under the Bankruptcy Act, 1883 (46 & 47 Viet, 
o. 52), s. 20 (1), an English adjudication vests all property of the bankrupt in 
the trustee. In this Act “ jiroperty ” includes every description of propei’ty, 
whether real or personal, and whether situated in England or elsewhere 
(e. 168). But fho adjudication can only pass the title to colonial immovables, 
subject to any requirements as to registration of the lex loci rei sitee {Be 
homUod, Ex parte Rogers (1881), 16 Ch. D. 665, C. A, ; Callender, Sykes Co* 
V. Cohmiitl Secretary of Lagos and Dnides^ [1891] A. 0. 460) — both docisions on 
the Bankruptcy Act, iSGO (32 & 33 Viet. c. 71)), but the principle is the same. 
For the law under the older Acts, seo Seller Uj v, Davis (1814), 2 Bose, 97, 
291,11. L. ; and compare Cockarll v. Dickens (1840), 1 Mont. I). & De G. 46. 
The same rule applies d fortiori to land situated in a foreign country (Dicey, 
Conflict of Ijaws, 2nd ed., pp. 331, 332). But an English bankrupt may be 
f’ompclled under s. 24 of the^ Bankruptcy Act, 1883 (46 & 47 Viot. c. 62), to 
execute a power of attoracy in favour of the trustee for the purpose of pro- 
curing a conveyance to him of foreign immovables belonging to the bankrupt 
{lie Harris (1896), 74 L. T. 221). A foreign or colonial bankniptcy does not 
pass immovables in England {Waite v. Dinghy (1882), 21 Ch. D. 674). See 
further on this subject, Westlake, Private Intern alional Law, 4th ed., pp. 165 
et and title Bankruptcy and Insolvency, Vol. II., p. 153. 

(а) Adains v. Clntterhuck (1883), 10 Q. B. D. 403. 

(б) See Part- IV., sect. 2, passim, ante. 

(c) Be Courtney, Ex parte Pollard (1840), Mont. & Ch. 239; compare 
Waterhemse v. Stamfield (1861), 9 Hare, 234 ; (1862) 10 Hare. 254. 

(d) Be C<mrt?tey, Ex parte Pollard, supra, 

(e) Martin v. Martin (1831), 2 Buss. & M. 607 ; Be Courtney, Ex parte 
Pollard, supra; Waterhouse v. Stansfield, supra; Nicks v. Powell (1669), 4. 
Ch. App. 741 ; Norton v. Florence Land and Public Works Co. (1877), 7 
Ch. D. 332; and see p. 203, ante. 

(/) Nicks V. Powell, supra. Third parties will of course he hound where 
they take the land subject to an express obligation to satisfy another's 
equitable claim (see Mercantile Investment and Central Trust Co. v. River 
Plate Trust Loan and Agency Co,, [1892] 2 Ch. 303). Where the local law 
merely provides that an instrument shall not be given in evidence unless 
^rtaiQ conditions have boon complied with («.y., registration), it will probably 
be a quesbon whether such law leaves the assignment valid, but meroxy incap- 
able of being proved. In such a case {semHe) the English courts might disregard 
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pass the beneficial interest, anyone taking the legal estate with 
notice will be compelled to convey it to the person entitled (^). 

Sub-Sect. 2. — Material Validity of^ and Reatrictiona on, Aasiymnmt, 

318. Although the requirements of the local law may be satisfied 
as regards capacity and form, the assignment of an immovable may 
bo materially invalid by reason of some provision of that law for- 
bidding or regulating the assignment, and such provision will be 
recognised by the courts of this country. Thus, where the lex loci 
rei sitce absolutely forbids an assignment, such assignment will not be 
recognised in ibis country, nor can equities be enforced against the lex 
loci rei sitce in respect either of the land or of the proceeds thereof (h). 

On the other hand, a limitation of immovables which is not 
allowed by English law will, nevertlioless, be held valid if allowed 
by the lex loci rei sit<e (t), since no law can impose restrictions on 
dealings with land w^hich are not niiposed by the local law itself (A:). 

319. But limitations of English land must not offend against 
tb(3 perpetuity rule (/), and wdiero English land is settled upon 
trusts to accumulate which exceed the periods allowed by the 
Accumulations Acts, 18G0 and 181)2 {m), the direction will, be void, 
for the excess or entirely, us llie case may be (n). 

Every assignment of land in lilngland, whether inter viros or 
by will, must comply with llie provisions of the Mortmain and 
Oluivitablo U.soM Acts, and 1891 (o), wbatover the domicil of 

the assignor may bo (p). In such a case it is immaterial whether 

it on the ground thul <niestion8 of evidoiico aro to bo detemiinod by the lex tori 
(SCO Ilirks V. Powell (18U0), 4 Cli. A|>p. 7*11, at p. 746). 

{(j) Jenney v. Maciutosh (ISSO), Oh. D. 595. All invalid assigTiroont of 
a 8e<Mirity may iiovorlholoss bo a good assignmont of the debt, and in such a 
f'iLso a subsequent a.s»ignco of the security holds it for the assignee of the debt 
{Coat V. Ooriuy (1854), 18 Beav. im). 

(/<) WaUrhouae v. i^tansfiM (1852), 10 Hare, 251, at p. 259, per Turner, V.-C. 

(i) Re Fitzyemhi, Surmau v. Filzyerald, [1904] 1 Ch. 678, 0. A. (lifo interest 
to a man in a Scots heritable bond subject to a protection analogous to restraint 
on anticipation), 

{k) Oliphnnt V. Hondrie (1784), 1 Bro. O. 0. 671 ; Mackintosh v. Townsend 
(1809), 16 Ve«. 830 ; Whirker v. Hume (1858), 7 H. L, Oas. 124 ; Re HernandOy 
Ihrnando y. Sawtell (1884), 27 Ch. 11. 281. Compare A,-G, v. Stewart (1817), 
2 Mer. 143 ; A,-0. v. Mifl (1827), 8 Buss. 328 ; (1831) 2 Dow & Cl. 393, H. L. ; 
Freke v. Carhery {Lord) (1873), Tj. B.. 16 J3q. 461 ; Canterbury Corporaium v. 
Wyhum, [1895] A. 0. 89. 

(/) Re uraaai, Stuhherjield v. Grasaif [1906] 1 Ch. 684, at p. 692, fter 
Buokley, J. title Perpetuities. 

(m) 39 & 40 Geo. 3, c. 98 ; 65 & 66 Yict. c. 68. 

(n) Freke v. Carhery {Lord), etipra, whore the lands wore partly in England 
and partly in Ireland, and the trusts wore held^ bad as to the former but good 
os to the latter, the Act not applying to Irish land. See also Re Graaai, 
Stuhherjield v. Qrasai, supra, loc, cit. and Studd v. Cook (1883), 8 App. Gas. 
577, The domicil of a testator makes no diffei*onco in those cases. 

(o) 61 & 52 Viet c. 42 ; 64 & 55 Viet. c. 73. 

Ip) Curtia v. Button (1808), 14 Vos. 637, devise of real estate in England on 
trust for sale and tiunsfer of proceeds to a charity held void under the Mort- 
main Act, 1736 (9 Goo. 2, c. 36) ; comnaro A.-G. v. Mill (1827), 3 Buss. 328. 
See also Re Ilewit, Lawaon v. Dwncan, [1891] 3 Oh. 668, where a direction in a 
will to p^ certain charitablo lej^cies out of English land was held void ; and 
compare uunenn v. Lawson (1889), 41 Oh. D. 394. See titles CHARITIES, Vol. IV. 
p. 141 : Beal Property and Chaitels Beat.. 
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BWJT. s. the charity is Enalish or foreign (q). Where money is bequeathed 
by a domiciled Englishman to a charity for the purpose of buying 
oflmmoy* land in England, the gift is void unless it complies with the pro- 
ahles. visions of the Acts (r), but such a bequest will be good in any ease, 

— if the land directed to be purchased is foreign land («). Where, 

however, the testator is not domiciled in England, a bequest of 
personalty to a charity to be laid out in land (whether in England 
or elsewhere) is probably always valid if allowed by the law of the 
testator’s domicil (t). 

In either case, if an option is given to the trustees to invest the 
money either in land or in other securities, the bequest will be 
good (a). Similarly the bequest will be good where the trustees 
have an option to buy land either in England or elsewhere (6). In 


) Curtia v. (1808), 14 Vos. 637. 

(r) On tho principle thut the tnnterial vnliility of a will of movables depends 
on the law of the testat<ir’8 d«»inicil (sieo Cnrtu v. fInUfii, auprn ; A.-O, V. Alill 
3 328; (1831) 2 Dow & Cl. 303, II. L. ; Cuiittrintri/ CurptiTiiiit^n v. 

iVyhnrn^ riHO'i] A. C. 80). It is difflcnll to see why the Ux domicilii should 
b <9 al)owe<i to affect the qiioRtion ; pee note (f). iofra. 

Marh’ntoah v, (1801)), 18 Vew. 331). Compnre Oliphnnt v. Ifendrie 

1784), 1 liro. C. C. 571 ; A,-G, v. Ste/nart (1817). 2 Mer. 143; Whicker v. 
7fiwe (1H.‘)8), 7 H. L. Cas, 124. The Mortmain ami Chanfuhle Uses Acts, 1888 
and 1891 (51 & 52 Viet, c. 42; 54 & 55 Viet. c. 73), do not apply to 
Scotland or Ireland ; compare Mackintosh v, Townaend^ aupra^ for the Mortmain 
Act, 1736(9 0eii. 2. c. 38). 

(<) Cnhtrrbury CorpomUon y. ffVmrn, aupra. In this case the Judicial 
Committee helil that a domiciled Vict4>nan c^ould validly leave money by will 
to an English corporation to he laid out in the piirchaNe of land in Eii>;laiid for 
charitable purp<»seB, on the gi'ound that the English legislature cannot be taken 
to have intended to affect a will subject to the law of Victoria. The ratio 
decidewli appnars to be thut the transaction must bo divided into two parts, the 
first 01 which extended tci the time when the corporation received the money from 
the personal representatives of the fleceii.sod, and was governed by the law of the 
latter’s domicil ; the second being that in which the money (by this time the 
proTOrtjr of the corporation) was ap]>li<Hl in the purchase of English land — an 
application which (it was said) is valid by English law, since there is nothing 
to prevent an Etiglish corporation holding the necessary licence in mortmain 
from purchasing English land with its own money. But it is res)iectful]y sub- 
mitted that the transaction must be coneidei’ed as a whole, and that to split it 
up in this way U a fallacious method of reasoning ; and it is conceived that 
J.-O. V. Mill (1S27), 3 Russ. 328 ; (18311 2 Dow & Cl. 393, H. L., supports this 
view. In that case the Ilouse of Lords oeld that a bequest of personalty to be 
laid out in the pur^ase of English land for charitable purposes was void. The 
testator’s domicil is not stateil in the report, hut in (^nuterlmry Corjiarntion v. 
iri/6arn, aupm, it was assumed to be English, although this dues not appear to 
have been the ciu»e (see Westlake, Piivate Iiitornational Law, p. 206^ On 
principle it isdilficult to see how domicil can affect the question, since the object 
of the Mortmain Acts was two-fold — first, to prevent testators from disinheriting 
their heirs in favour of oharities ; and, secondly, to prevent English land from 
coming into mortmain. The latter at any rate of these evils may be produced 
whatever the testator's domicil hap^ien to be (see A.-w. v. Steiuart 
(1817b 2 Mer. 143, at p. 162, nrr Grant, M.R.). In A.-(7. v. Mill, supra, 
the House of Loitls did not aisciisB the question of domicil at all. The 
deemoD went entirely on the ground .that the land to be bought was English 
land, and this would suggest that the question of domicil was considered to be 
immaterial. 

(<*) Curiit Y. Huttm (1808), 14 Vee. 837; A.-a. y. Mill, utptv. Oompaw 
SofTMto y. MoUint f 1740), 9 Bep. 281. 

<») See A..O. V. Mill, tupra. 
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both these cases the inteotion to sive such an option need not be Ssot. a 
expressed, provided it can be gathered from the instrument as a Assigunieat 
whole (e). of ImmeT- 

Where the lands which are to be brought into mortmain are 
situated abroad, any disposition of such lands is governed entirely 
by the local law, and subject thereto there is nothing to prevent 
the charity, whether English or foreign, from taking the lands or the 
proceeds thereof {d). 

Sect. 4. — Prescription and Limitation of Actions. 

320. The effect of lapse of time upon the right to recover Lapse oi 
immovables, or any right in respect thereof, is governed entirely 
by the lex loci rei sita («). Where by such law a person’s title 
to the immovable is extinguished, it will be looked upon as 
extinguished by the courts of this country (f); and with regard to 
any rights in respect of foreign immovables, or the proceeds or 
rents and proGts thereof, which are capable of being sued upon in 
this country {(j\ the courts will not hold the right to recover to be 
barred, if it is not so barred by tlie local law {h). 


(c) ** If it was the intention of the testator to give his trustees power to lay 
out the residue of his perHutial estate in the purchase of lands either in Scotland 
or England, the gift to chanty will bo gotMl; and it is perfectly clear that it is 
not necesstirv that the tostutor should nave expressed in positive and distinct 
terms that tfie tnistees were to have that option. If I could collect fixim any 
part of the will that it was his tneaning or in his confeinplation that his 
trustees shi>uld have an option of buying lands and rents of inheritance either 
in Scotland or in England, I should give effect to his intention. . . • Looking, 
however, at ovoiy part of the will — a will, let it be recollected, made m 
England and in English fonii, and which says nothing as to the laying out of 
money in Scuts pun^hases — I do not see enough to induce me to suppose that 
the testator contemplated the purchase of lands in Scotland” v. Mill, 

i l827), 3 Russ. 328, at p. 338, jter Lox-d LyndiiUKST; (1831), 2 Dow & Cl. 303, 
I.L.). 

(</) WhifJeer v. ffume (18.i8), 7 H. L. Cos. 124. Compare v. Stewart 

(1817), 2 Mer. M:3. where Ouant, M.R.. says, at p. 101, “1 conceive that the 
object of the Statute of Mortmain was wholly political — that it grow out of local 
circinnstaiices, and was meant to have merely a local operation. It was 
passed tu prevent what was deemed a public mischief, and nut to regulate, as 
between ancestor and heir, the |)ower of devising, or to prescribe, as between 
gi.intor and grantee, the fonns of alienation.” The case will, of course, be 
Byilferent where there is a direction that such proceoils shall be used themselves 
for the purpose of purchasing land in England ; see Curtis v. Hutton (1808), 
14 Ves. o37. 


(e) The pnnciple that all questions respecting the limitation of actions are 
governed entirely by the lex fori was laid down in the most general terms in 
ntirkmabttye v, halhHthht^y M*ttliv.hund (1852), 8 Moo. P. 0. 0. 4, but probably 
^e expressions there used were not intended to cover immovables. If they were, 
it is conceived that they cannot stand in view of prior and subsequent decisions 
on the point (see Dicey, Conflict of Laws, 2iid ed., pp. 605, 515; Westlake, 
Private liiternatioiial *Law. 4th ed., p. 210; Foote, Piivate International 
Jurisprudence, 3rd ed., pp. 20.i-208. aim cases quoted under this section). 

(/') v. llaz/e (180.5), 17 Ves. 87. P. C. Compare fls Pettfs Trusts 

(1869), L. R. 7 Eo. 302; Pitt v. Dacre {Lord) (1876), 8 Ch. D. 295. Where the 
local law merely oars the remedy but does not extinguish the right, it ie 
uncertain whether the lex loci ret sites or the lex fm vml govern (see Dioqr» 
Oon^ct of Laws, 2nd ed., pp. 615, 516). 

ig) Eg.f an action to recover arrears of an anntaity charged o& foreign lands 
{Pitt v. J)acre(Lord), supra). 

(h) Pitt V. Caere (Lord), supra; Pe Peafs Trusts, supra; and see p. tm,posU 
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Sect. 5. — Btirdens on Immovables, 

321. What burdens are to be borne by an immovable is, in the 
absence of any contract or personal equity, to be determined by the 
lex loci rei siue of the immovable. No greater burden can be 
imposed on an immovable than is imposed by the local law, and 
where a burden is so imposed no other law can avail to remove 
it (i). Whore as between movables and immovables, the^ former 
are, by the lex loci rei slice of the immovables, primarily liable for 
the debts of a deceased person, the rights and liabilities of the 
persons respectively entitled to such property will be regulated by 
that law, without regard to the law of the deceased’s domicil (/<•), 
and where the heir of the immovables pays debts of the deceased, 
and l)y doing so is by the local law made a creditor of the personal 
estate pro tanto, he can recover money so paid out of the personal 
estate, whatever.the domicil of the deceased may have been (Z). 

In the converse case, where a burden is imposed on the immov- 
ables by the local law, the heir canne t escape such burden merely 
because by the law of the deceased’s domicil it would have fallen 
primarily on the personalty (m) ; and, similarly, where by the local 
law heritable property is primarily liable for debts herifM.bly secured, 
and the personal estate for personal debts, as between heir and 
executor, cither paying debts of the deceased which he was not in the 
first instance bound to pay can recover from the other ; the courts will 
not marshal against the heir-at-law in ftxvour of legatees so as to 
throw on the heritable proi)orty burdens wliich by the lex loci situs 
thereof it is not primarily bound to bear (/i). 


Sect, 6. — Currency and Rate of Interest, 

Hew payment 322* Where a sum is charged upon an immovable, the currency 
to ijc made, ^vvhich it is payable is primd fade that of the place where the 


(*) jltd/our V. Scott 6 nro. Pari. Cns. 550 ; lirodie v. Harry (ISIS), 2 

Ves. & B. 127; Johvwn v. Telfvrd (ISJJO), I Russ. & M. 2AA ; J)undaaY, Dundaa 
(1830), 2 Bow & 01, 349, 11. L. ; Jlhn v. Anderson (ISIfi), 6 llure, 103 ; JJarrisou 
V. Jlarrimn (1873), 8 Oh. App. 312 ; Baring v. Ashburton (1880), 64 L. T. 463. 
And coinpaio Il*i Moses, Mosf s v. Valentine, [1908] 2Ch. 236, where a tenant for 
life of Ipseholds in the Transviud was held entitled to enjoy them in specie, 
tliere being no obligation to convert placed on the trustt^os by the local law. 

^ (k) Ujnehehea [Karl) v, Qantty (183S), 2 Keen, 293. Compare Balfour v. 

(1793), C Bro. Pari, Cas. 550, wboro, however, an heir who, by the lex loci 
rei siUe of the immovable, was not allowed to bike the intestate’s real estate and 
at the same time claim a shai’e of the personalty as there were in existence 
persons of the snme degree of relationship to the deceased as himself, was nevor- 
tlielesa allowed to claim such share, his rights thereto being governed only by 
the law of the deceased’s domicil. 

(1) Winchelsea (Earl) y, Garetly, supra, 

{m) Drummond v. Drnmmond(\ 799), 6 Bro. Pari. Cas. 601 ; KHiot v. Minto (Lord ) ' 
(1821), Madd. & G. 16. Compare Be Uewit, Lawson v. Duncan, p891] 3 Ch. 668. 

a Harrison v. Harrison, supra. As to the question whether or not a will 
cient to immovables, but valid as to movables by the lex domicilii, 
IS to bo read against the heir for the purpose of Nputting him to an election, see 
Broiiie V. Barry (1813), 2 Vos. & B. 127 ; Trotter v. Trotter (1828), 4 Bli. (N. 8.) 

¥* V* Dundas (1830), 2 Dow & 01. 349, II. L. ; Johnson v. Telford 

(1830). 1 Russ. & M. 244 ; Alien y, Anderson (1846), 6 Hare, 163 ; Baring v. 
Ashow^n (18SG), 54 L. T. 463. Cbmpare Dewar v. Maitland (1866), L. K. 2 
Eq. 834 ; and see p. 231 , post. 
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immovable is situated (o), and any interest payable on sucL part of 
the sum as may remain uiiraised is primd facie payable in the local 
currency and carries interest at the rate fixed by the local law (p). 

But where the sum is to be raised partly out of lands in England 
and partly out of lands abroad, the English rate of interest is 
payable (q). And where the instrument charging the sum upon tlie 
immovable shows the intention of the settlor, the currency in which 
the money is to be paid and the rate of interest payable' is governed 
by that intention (r). Such intention may be express or implied — 
# where in the case of a will the testator, the beneficiaries, and 
tlie trustee reside in England, and the will is made in England, 
an intention will be presumed that the sum charged is to be paid in 
England in English currency (s), and in the case of a gross sum 
charged on foreign land, where the instrument is made in England 
and the parties live there, interest at tlie English rate must bo paid, 
withonl deducting anything for the dilTerence in tho exchange (t). 


Part V.— Movables. 

Sect. 1 . — Assignment 

323. An assignment of a movable which gives a good title 
i!Ccording to the law of the country where it is situated, is recognised 
as valid in England, whatever the domicil of the parties may be (a), 


(o) Lan»(hnone {Marchkmrfis)y. Luntuluwne {Marquis) (18*J()), 2 JUi. 60, 11. L, ; 
I/tilmfs V. Iluhne:? (IS.'iO), 1 Buss. & M. but seo Stapleton v. Cvnvuiy (1750), 
1 Ves. Son. 427 (whoro tho question was said to be in the discretion of the 
court). 

(p) Balfimr v. Coojjer (1883), 23 Ch. D. 472, 0. A. 

(y) Young v. Waiapark (Lord) (1812), 13 yim, 199 ; see this case explained 
in Balfour v. Cooper ^ supra. 

(r) rhi}q>8 V. Augleaea (Earl) (172U, I P. Wms. 696; Wallis v. BrighUutU 
(1722), 2 P. Wins. 8iS ; Lamdowus (Marclnon/ess) v. Lamdowne (Marquis), supm, 

(s) W'alUsY. Brightioellj supra. 

(t) Phipps V. Anghsea (Earl), supra; compare Stapleton v. Conway (1750), 1 
Vos. Sen. 427. 

(tt) As regards capacity, thore can be no doubt, although there is no direct 
authority in point (see l>icey, Conflict of Laws, 2ud ed., pp. 519 seq.). The 
expressions used in the cases cover all the element.^ of a^si<>ni)iont ; see Cammtll 
V. Sewell (1858), 3 H. & N. 617 ; (1860), 6 H. & N. 728, Ex. Ch.—“ If personal 
property is disposed of in a manner binding according to the law of tho country 
whore it is, that disposition is binding everywhere,*’ per CiiOMPXON, J., 5 II. & 
N. at p. 744, a statement of the law roforrod to with approval by Blackburn, J., 
in Castrique v. Imrie (1870), L. B. 4 H. L. 414, at p. 429, who said, “ It may 
very well bo said that the rule commonly expressed by English lawyers that a 
judgment in rein is binding everywhere is in truth but a branch of that more 
general principle” ; compare Lee v. Abdy (1886), 17 Q. B. D. 309, and gener- 
ally the cases cited under this sociioii. A title so accjuired overrules a title 
acquired under the law of the assignor’s domioil (see Alcock v. Smith, [1892] 1 Oh» 
238, 0. A.) : ** As to personal chattels, it is settled that tho validity of a transfer 
depends not upon the law of the domicil of the owner but upon tho law of the 
country where the tonsfer takes plnce,” per Kay, L.J., at p. 267 ; compare 
Dulaney v. Merry & Son^ [1901] 1 K. B. 636, at p. 642, per Channell, J., 
and Be Queensland Mercantile and Agency Co,, Ex parte Australasian Invest- 
ment Co,, Ex parts Union Bank of Austradia, [1891] 1 Ch. 636, at p, 545, per 
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and Rate 
of Interest 

Interest. 


AsHignineni 
of movables. 



Ck)KFLiGT OF Laws. 


SBOt. I. and, conversely, an assignment of a movable situate in England 

isitgiimeiii may be invalid unless it complies with the forms required by 
English law (b). Tims, it lies with the law of the place where an 
instrument is situated to determine whether it is negotiable or 
not (c), and, similarly, where by the lex tori rei aitee of a movable a 
bond Jide purchaser for value gets a good title, such title is recog- 
nised by the English courts (d ) ; but where there is by that law a 
duty on the assignee to make inquiries, failure to do so leaves him 
bound by earlier rights (e), unless the person entitled to them has 
purposely done something to conceal them (/). 

Pledge. 324. A pledge which by the lex loci rei aita is validly created is 

recognised as valid in this country (<7), although where a local Act 
in the nature of the Factors Acts only protects a sale, a pledge does 
not confer any better title thsn the pledgor can give (h). Where, by 
the law of the, country where a movable is pledged, the pledgee 
may redeliver the goods to the pledgor for certain purposes, he 
will retain his right to the security as against persons claiming 
under a subsequent assignment in the same country (t). 


North, J.; affirmed [1892] 1 Ch. 219, C. A. The dictaoi liord LoxjoiiDonouon 
in iSV// Y. ]Vtir»wu'k ^1791], 1 liy. BL COo, nt p. 090, are too wide if applied to 
anything but beneficial succession to movables (aee Dicey, Conflict of Laws, 
2nded., foe. rtf.; Westlake, Prirate Interiiationul Law, 4tb ed., pp. 195 et 
For a contrary opinion, see lAverjmtl Marinti Vralit Co. y. Hunter (1807), L. E. 4 
Eq. 62 ; (1808) 3 Ch. App. 479, at p. 483, per Loixl Cuelmskohd, L.O. 

(5^ Thome Y. If of/*i>w(1750), 2 Ves. Sen. 35, where ti foreign grant of adminis- 
tration was held not to give a right to sue for debte owing to the deceased in 
England without an English grant ; compare Re ChatonPa t^t-tUemrntt [18991 1 Ch. 
712, where a foreign guardian entit)e<l to receive an infanPs movables uiuferthe 
law of the latter's domicil was held not to be entitled as of right to a fund in court 
standing to the infant's credit. Compare Re VrichUm'e Trust (1855), 24 L. T. 
(o.8.) 267 ; ReGamier (187i), li. R. 13 E(|. 532 ; Re IMow^b irui (1887), 30 Ch. D. 
587, C. A. ; Re Pe Linden^ Re'S2mrrie7^s SeiilemenU Pt Ilayn v. Garlaud. [1897] 

1 Ch. 453 ; Didishfim v. Lvruhn and Wtatotiuster Ra?ik, [1900] 2 Ch. 16, 0. A., all 
oases in which giiardians of foreign infants or curators of foi*eign lunatics 
claimed movables in England belonging to such infants or lunatics. Compare 
also He Brown'e Trtut (1806), 12 L.T. 488, where, however, a fund in court was 
paid out to a foreign guardian appai-ently without any inquiry. But the report 
of this cose is not satisfactory (see Re ChatimCe SetU^mtnt^ euprn, pw Eeke- 
wiou, J., at p. 717). For assignments valid by the law of the domicil, see 
note (c), p. 215, j»oei. 

(c) See nv/iciww v. Gtdmial Bank (1887), 36 Ch. D. 659 ; (1888) 38 Ch. D. 388, 
0. A. ; (1890) 15 App. Cas. 207 ; and A.-O. v. (Hendining [1904), 92 L. T. 87 ; 
and compare Kmlnnam v. Angb>- Austrian Batik, [19(H] 2 K. B. 870; [1905] 1 
K. B. 677, 0. A. See further, title Bri.Ls of Exchange, Promissory Notes, 
AND Negotiable Instruments, Yol. XL, p. 561. 

(d) See Hofptr v. (fumyn, ifrAeffan v. Gam m (1867), 9 Oh. App. 282; City 
Bank V. FaiT»Jw{1880), 5 App. Cas. 664; Embirieoe v, Angfo^ Austrian Bankp 
$upra; and compare Afatrk v. Smt/A, [1892] 1 Ch. 238, 0. A. In Freeman v. 
East India Co, (1822), 5 B. ft Aid. 617, the purchaser was maid fde; sea this' 
case explained in Cammell v. Sewed (1800), 5 li. ft N. 728, 745, Ex. Ch. 

(r) WMtperj, Oumm, supra. 

(/) Ilid; in such a case express notice is necessary (ibid.). 


(flj City Bank v. Barrow (1880), 5 App* Cas. 664; ’'Inglis V. Robertson^ [1898] 
A. 0. 616; j^mpare North Western Bank v. Foyntert Son, A Macdonalde, [1895] 
A- 0.56. ^fiaeBAlLM6hTS,VoLL,p.5^. V 

(A) aty Bank v. Barrow, supra, 

(0 ^ortA Western Bank v. Poynter, Son and Macdonalds, [1895] A. O. 56* 
vspkfaiad m Ingli$ ▼. Bohert$on, [18M] A. 0. 616. 
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8S5. Wherever by the lav of the place vfaere goods are shipped ■«>*. i; 

and where the ship is, a shipper is entitled to exercise a right of Asilin|Mlit. 
stoppage t» trantitu, and has exercised that right in a manner 
recognised as valid by such law, his title to the goods will be awMfwT 
recognised in this country (k). 

326. A bill of sale, which by the law of the place where the goods Bills of mIo. 
are situated does not require registration, is regarded in England as 
capable of passing the property in them without registration (/), and 

a deed of assign went in favour of creditors executed in a foreign 
country is capable of passing the property in movables in England 
without registration (m). 

327. Although a title acquired under the law of the place where Titlegoodby 
the goods are situated takes precedence of a title acquired under the 

law of the assignor’s domicil (/i), yet a title acquired under the latter 

law is probably valid in cases where there is no coniliot between it and 

a title acquired under the former law (o) ; but when by the law of the Special 

country where movables are situated, or, in the case of registered 

stock or trade marks, where the register is kept, specif fo rmalities ^ 

are to lie observed in order to effect a valid assignment, no assignment 

made without such formalities will be recognised as valid (p). 

328. A valid judgment (q) in rein, pronounced by a court having jndgmenu 

competent jurisdiction (r), in respect of a movable, is binding on the * 

whole world (a) ; and even where no adjudication on status is made 

by the judgment itself, yet an order of a competent court directing 


{k) V. Cfhervofni 1 Kaht, 615, where the shi] |>er8 were held 

entitled to atop the poods although tbej* had been ahipfed OD a \eBsel chartered 
by the cousiguee, the local law allowing them to do so. See title Oahkieb, 
Vol. IV., p. 1. 

(/) Brooktis y, Harrison (1880), 6 L. B. Ir. 85. See title Bills 07 Sale, Vol. in.| 

p. 1. 

(ta) Since the Deeda of Arrangement Act, 1887 (50 & 51 Viet. o. 57), does not 
apply to foi*eign deeda {Pn/aney v. Merry db Sun, [1901] 1 K, 15. 588). 

(n) S*;e note (a), p. *218, aute, 

(o) Dicev, Conflict of T^awa, 2nd ed., pp. 6*25 et aeq. See Stll y. Worawick 
(1791), 1 £[y. HI. 885. 890; Lirerpad Marino Ortdii Co, y. Hunter (1887), L. E. 
4 Kq. 62 ; (IH8 n) 8 Ch. App, 479. 

\^p) See fhUaneyv. Merry Son, supra, at p. 542, p(*r Channell, J. ; Dicey^ 
Conflict of Laws, 2ud ed., p. 527 ; Ih^binaon y. Bfaud (1780), 2 Suit. 1077, 1079; 
and compare Bey y. Lecouturierf [1908] 2 Gh. 715. See also title Ookpanibs, 
Vol. V. 


For the validity of foreign judgments tn rem, see p. 295, post, 

(r) I,e„ a court within whose juri^iction the movable is locally situate, and 
which by the local law has jurisfliction over it (see Castriqne v. Imrie (1870), 
L. R. 4 H. L.' 414, judgment of BLACEsrRN, J.; Cammelt v, Setoe/l (1858), 8 
H. A N. 617). A forei^ court has no jnrifldiotion to determine what ought to 
be the entries in the register of trade marks in England, or to affect the 
^idwill of a busiuess in England. See v. Lerouturier^ supra. For juris- 
diction over ships, see title Siiippriro and Navigation. 

(6) imrif V, Vaetruiue (1880), 8 C. B. (N. 8.) 1, 405, Ex. Oh. ; (1870) L. B. 4 
H. L. 414; Literptol Marine Credit Co, v. Hunter, euffra; Aleoek y. Smithy 
[189*2] 1 Ch. 288, C. A. ; Minna Craiy Steamship Co, y. Chartered MrrranMls 
Bttnk of India, London and China, (1897] 1 Q. D. 56, 480, 0. A; It makes no 
difference if the Judgment prooeMed on an erroneoas view of Engli^ or any 
other law (see Hnrie y. Castrique, aupra), but possibly if the foreign ootut 
deliberately disregarded a title validly a^uired under English law; the judgment 
would not be held binding in this country (see (1870), Jj, B* 4 Bb L. 414, at 
p* 436, per BiAOKBUBir, 'Where the judgment is not in rem but t'nfer paries 
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SlOT. 1. 

ABrignment 
Effect in 

statute. 


a sale is effectual to create a good title in a person purchasing under 
such sale (0- Where the sale takes place first, a subsequent decree 
confirming it has the same result (a). 

329. Wliere a person carries on a business in England, a law 
passed by a foreign Government (or the judgment of a foreign 
court) vesting in anotlier the goodwill and property of such business 
cannot justify that other in holding out his goods in England as 
the same as those made by the first [b). 


if it is arrived at in such a manner it is not binding in England (see 8im']^son 
V. Fogo (1860). 1 John. & H. 18 ; (1863) 1 Hem. & M. 195 sed ef., the expressions 
of BiiACKBiniJf, J., in Trnrie v. Castriquet supra^ loc, cit.)» An English 
adjudication in bankruptcy vests in the .trustee movable property of the bank • 
nipt, wherever situated (Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 20 (1), 
and s. 168). Under the Bankruptcy (Scotland) Act, 1856 (19 & 20 Yiot. o. 79), 

B. 102, an act and warrant of conarmation vests as from the date of the 
sequestration the movable estate of the bankrupt, wheresoever situated, without 
the necessity of taking possobsion, but subject to preferable securities at the 
date of eequestratiou. By the Bankruptcy and Insolvency (Ireland) Act, 1857 
(20 & 21 Yict. c. 60), B. 267, an adjudication in baukniptcy vests all the personal 
estate of the bankrupt, wheresoever situate, and all debts due to him, in tho 
assignee. Wliere, after adjudication in an English bankruptcy, a creditor 
residing in England recovers properiy of the bankiiipt by an action in a foreign 
court, the trustee may recover it from him as money had and received {Hunter 
V. Potta (1791), 4 Tenn Bep. 182 ; Sill v. IVorawick (1791), 1 Hy. Bl. 665 ; PhiUipa 
v. Hunter (1795), 2 Hy. Bl. 402, Ex. Ch. ; Riryal Bank of ticotland v. Cuthwri 
U813), I Hose, 462 ; Selkrig v. Daviea (1814), 2 Bose, 291, H. L. ; compare Scott 
V. Bentley (1855J, 1 K. & J. 2-Sl ; Cockerell v. Dic/cena (1840), 1 Mont. D. & De 
G. 45, P. (^!.). out where a judgment in rern has been pronounced by the foreign 
court, a Htie acquired thereunder is valid as against the trustee claiming under 
a prior adjudication (.seeilf/wntf (Jruig SleainaMp Co, v. Chartered Mercantile Bank 
of India, London and China, [1897J 1 Q. B. 55, 460, C. A. ; and distinguish Re 
Oriental Inland Steam Co,, Ex, parte Sriude Rail. Co. (1874), 9 Ch. App. 557, 
where the judgment was not in rent). Movables in England vest in the assignee 
in a foreign bankruptcy when tlie bankrupt is domuiiled in the country where 
the adjudit?ition takes place (lie BHthman (1866), L. B. 2 Eq. 23), but not when 
ho is domiciled elsewhere (/te Hayward, Hayward v. Hayward, [1897] 1 Ch. 
905), unless he was adjudicated a bankrupt on his own petition {He Davidaon'a 
SMement Truaia (1873), L, B. 15 Eq. 383; Re Lawaon'a Truata, [1896] 1 Ch. 
175). See further title Bankuuftoy and iNaoi.VfiNOY, V'ol. II., p. 59 et al. 
For the effect of condemnation by a foreign pi-ize court, soo title Prize Law 
AND JURTSDIOTION. 

(0 Cammell y. Sewell (1858), 3 H. & N. 617 ; (1860) 5 H. & N. 728, Ex. Ch. ; 
Liverpool Marina Credit Go. v. Hunter (1867), L. B. 4 Eq. 62 ; (1868) 3 Ch. App. 
479; Alcochy. Smith, [1892] 1 Ch. 238, 0. A. ; Minna Craig Steamship Co, v. 
Chartered Mercantile Bank of India, London and China, [1897] 1 Q. B. 55, 460, 

C. A. ; compare hnrie v. Castrique. (1860) 8 0. B. (n. 8.) 1, 405, Ex. Ch. ; (1870) 
L. R 4 H. Ij. 414. In The Begredo (otherwise Eliza Cornish) (1853), 1 Eco. & Ad. 
36, it was held that in the case of a sale by the master of a ship 'the law mari- 
time, and not the lex loci m sifee, must govern, although the sale was ordered 
by competent local authorities. But the order of the authorities does not 
appear to have been eq^uivalent to a judgment in rem, but was merely aii 
arlministrative act earned out in an irregular manner. The reported evidence 
as to what the foreign law actually was is unsatisfactory. See this case 
di.^cu8sed by Westlake, Private International Law, 4th ed., pp. 186— 189. 

(a) Cammdl y, Sewell, supra. 

(h) Rey y. Lec^turier, [1908] 2 Oh 731. An ordinance by a forei|^ Govern- 
ment sequestrating &dl debts due from its own subjects to British subjects is not 
a valid assignment, since it is contrary to the usage of nations, and a debtor 
^ymg his debt to someone other than the creditor in obedience to such an order 
a good discharge as against the creditor {Wolff Oxhedme (1817), 
6 M. & S. 92^ 
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SsqT. 2. — Doctments^of Title and Chases in Action Bior.s. 

330. The rights of the assignor and the assignee on an assign- rt^TlSe^Mid 
ment in one country of a document of title to a debt or to an Chosesin 
interest in personal property, are in general governed by the law of Action. 

the country where the assignment takes place, although the debt 

may be due from persons living in, or the personal property may bo 

situated in, a foreign country (r). The validity of an assignment of of title, 
documents, such as policies of insurance (d) or negotiable instru- 
ments {e)y is determined by the law of the place where the assignment 
is made (/). 

331. The assignment of debts and other choses in action which Assignment 
are not represented by any document, is in general governed by the 

law of the forum in which the chose is to be reduced into posses- *““^*®“* 
Bion(gf), and any provision of that law by which notice of the 
assignment is necessary in order to perfect the title of the assignee 
will be recognised in this country (fe). But where an interest in 


(c) Alcock V. Smith, [1802] 1 Ch. 238, 0. A., at p. 255, Romeii, J. In Tnrflia 
V. Itohertson, [1898] A. 0. 616, a pledgee of documents of title was postponed to a 
creditor obtaining the goods by a 8llb^^eqllont arrestment, since the law of the 
place where the goods were situated required an assignee of documents of title 
to give notice to the holder of the goods, which had not been done. But in this 
case the pledgee did not get a good title under the law of the place where the 

S led go was made, the Factors Acts having no application in the circumstances. 

Lad the pledgee acquired a good title uhdor them, the regulations of the lex 
loci sUue of ttie property could not have affected it. For the principle on whi(jh 
a debt is said to have a locality, see (Jommmionfr of Stamps v. Hope, [1891] 
A, 0. *176,P.O., at p. 481, and compare IFi'att/w v. Jt, fP»OSb24 T.L. R. 445, 0. A. 
id) Ue V. Abdf/ (1886), 17 Q. B. I). 309. 

(e) Alcock V. Smith, unpra; Emhiricos v. Anglo^Amtrian Bank, [1901] 2 K. B. 
870; [1905] 1 K. B. 677, C. A. As to negotiable instruments in gouoral as 
affected by the conflict of laws, sod title Bills of Exchange, Pkomxssoiiy 
Notes, and Negotiable Instruments, Vol. n., p. 561. 

(/) Lee V. Abdy, supra; Alcock v. Smith, sup^a ; Embiricos v. Anglo-Austrian 
Bank, supra; and distinguish Lacave v. Crfdit Lyonnais, [1897] 1 Q. B. 148, 
where a necessary step in tho alleged acquisition of title took place in England, 
thereby invalidating the whole transaction ; see also Williams v. Colonial Bank 

M , 36 Ch. D. 659; (1888) 38 Ch. D. 388, 0. A. ; :(1890) 15 App. Oas. 267. 

is extent documents of title etc. are looked upon as corporeal movables, 
ai d the assignment of them is govenied by different rules to that of bare choses 
in action, as to which see next note. Tlie same rules as to the effect of foreign 
judgments and the validity of foreign assignments apply to such documents 
as i^ply to stricUy corporeal movables, for which see par. 328, ante (see Alcock 
v. Smithy supra; Emhiricos y. Anglo- Amtrian Bank, supra ; DioOT, Conflict of 
Laws, 2nd ed., p. 533 ; and distinguish Wolff v. Oxholme (1817), 6 M. & S. 92). 

\g) I,e., the place where the debtor is resident {Be Queensland Mercantile and 
Agency Co,y [1891] 1 Oh. 636; [1892] 1 Ch. 219, 0. A.) ; compare Kelly v. Selwyn, 

i l905] 2 Oh. 117. See also cases ci^ in note (e), supra, and The Milford 
w. 362; TheJonalhan Goodhue (1859), Sw. 524; The Tagus, [1903] P. 44; 
and distinguish The Holley (1867), L. R. 2 A. A E. 312. See alau Peilhm v. 
Brooking (1858), 25 Beav. 218, where the court refused to remove a restraint 
on anticipation on property belonging to a married woman domiciled abroad, 
although by the law of her domicil no such restraint was recognised. The 
forum in this case was English, as the trustees resided in England. See further 
p. 245, post. For assignment of trade marks and registered stock see note (r) 
on n. 215, ante; an assignment of goodwill must {semhle) be valid by the law 
of &e place where the business is carried on. This seems to follow from Bey v. 
Lecouturiery [1908] 2 Ch. 731. 

(A) Be Queensland Mercantile and Agency Cb., supruy where the debenture was 
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ravr. K. English trust funds (the trustees being in England) is assigned in a 
BeesniMits country by the law of which notice to the trustees need not be given, 
of Tttli sad and the assignee does not in fact give such notice, lie will be pdst- 
Chofos hi poived to a subsequent assignee who does give notice (i). . 

Aetio B. When the law governing the assignment of a chose in action 
allows an assignee to sue in his own name, his right to do so yrill 
be recognised in this country (ib). 


Part VI. — Succession. 


Intestate 
Succeieton 
to immo?- 
ablek 


8bct. 1. — Succession to Immovables. 

Sub-Sect. 1 . — IniestaJtt Succeuion, 

332. The persons entitled to succeed to immovable property (Q 
belonging to an ‘intestate are determined by the lex loci rd sita (m). 
Thus, the rights of a widow in respect of immovable property belong- 
pg to her husband are determined by that law (a). English tree* 
holds descend to the persona entitled by English law to succeed to 
them (b), and no one who was not bom in wedlock can succeed on 
an intestacy to real property in England (c). 

But, as regards chattel interests in English land, the persons 
entitled to succeed are determined by the Statute of Distributions (d), 


postponed as being an assigumeut without notice, the airestuieut being an 
assignment with notice. Compare Itiffiis v. Bottertsofif [1898] A. 0. 616 ; Ke/ly 
?. Mvyu, [190d1 2 Gh. 117. 

(f) Kel/y V, Selwi/n, Bupra. It eeoma uncertain whether this case was decided 
on the i^uiid that the trustees were ronident in England, or on the gi-ound that 
the fund was an English trust fund. See title Thusts and TBUSTEbS. 

(ifc) (I(J<U(uyhah V. Thmwnd {MamhimeBB) (1810), 6 Taunt. 82 ; compare AHvon 
Fumival (1834), 1 Oi*. M. & E. 277. See title CuosES IN Action, Yol. IV., p. 369. 

U) See pp^ 196 et m^., ante, 

(m) Balfuwr v. Scuii (1793), 6 Bro. Pari. Gas. 660 ; Drummond v. Dnmmona 
Q799}, 6 Bro. ParL Gas. 601 ; DalhouBie {OounteifB) v. M*DmaU (1840), 7 Cl. & 
Ein. 817, H. L. ; Jn the Goods of QentUi (1876), I. IL 9 Eq. 641 ; Duncan v. 
LawB^m (1889), 41 Ch. D. 394. Compare Doe d. BiriwhUtU v. VardiU (1826), 6 
B. & 0. 438; (1836) 2 Cl. & Pin. 671, H. L., 682 ; (1840) 7 01. & Fin. 896, H. L. 

(а) Re James Rea^ Rta v. Eea, [1902] 1 1. E. 461. 

(б) Duncan ?, Lawson, supra} In the Goods of Gentilif supra. Compare 
De Foyassieras y, Duwni (1881), 11 L. B. Ir. 123; Be Hernando, Hernando 
Y. BawtelL (1884), 27 Gh. D. 284. 

(«) Doe d. Bitiwhistle y. VardUlt supra. Compare Fenton y. Livingstone 
0869), 3 Maoq. 497, H. L. ; Ee Goodman's Trusts (1881), 17 Ch. D. 266, 0. A. 
For the ooimeotion, if any, of this rule with the subject of private interpationcd 
law, see Westlake, PriYate International Law, 4th ed., pp. 216-r2l8. Ih tile 
oonveiee case^ no one but the issue of a bastard can succeed ab intestate to his 
English real estate {Re Don's Estate (1667), 4 Drew. 194). In both cases the 
rale is limitwl to intestacy {Re Grey's Trusts, Grey v. Staii^ord, [1892] '3 Cb. 86), 
For the validity of manriage, seen. 262, pesf; and for legitimacy, seep. 279, port, 

^ (d) 29: A 23>r. 2,o. 10. SeeBuucqiTv. Uwson (1889), 41 394. The 

Milt to.sduiiiiistration follows the right of sttcoession, and the administrator 
in the oase of ^lish leaseholds will be chosen tram among the neat of kin 
Moording to tow (^nean t. Lawmt, mtpra, ptr Ka», J.. .,t p. 897). 

OottipMW /wCto'OoMii OeotM (1675), 1. & 9;ai> M* V«r A»,Wuotm^ 
must be wild by ^e tow of the dm^. 
e will not M ealid le wM to pass chattels leal odministiratioa' with ■.fb, . will 
luneMd win be granted, but limited to the ohatteto real wl«Ub the jt»y^atioa 
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aod among them are inolaW persons who are recognised by 
Bnglish . law as legitimated per etdaequene matrimonium (e), 

SuB-SaoT. «f ImmumAla. 


taov.i. 


Saeoeaston 

tolmiaov- 

aUes. 


833 . The validity of a will of immovables is determined in every 
respect, whether as regards capacity, form, of material validity, by 
the lex loci rei aiUs (/). Thus, a will of real estate in England 
must comply with the provisions of the Wills Act, 1887 {g)^ and 
a will of English leaseholds made by a person who is not a British 
subject must in every case be in the form required by that Act {h). 

But a will of English leaseholds made out of the United 
Kingdom by a British subject (i) is valid for the purpose of being 
admitted to probate, and also to pass the beneficial interest {k)^ if 
made in accordance with the form required by the law either of the 
place where it is made or of the domicil of the testator, or by 
the law at the time in force in that part, if any*, of the British 
dominions in which he had his domicil of origin (Z). 

A will of English leaseholds made within the United Kingdom hy 


Law govern- 
injr wills 
reuitiiig to 
immovables. 


Leaseholds. 


(De Fognasieraa v. Dujmri (1881), 11 L. B. Ir. 123). Whero a will is invalid to 
pass English leaseholds, they will nevertheless vest in an administrator with 
tl!l% will annexed, although the beneficial interest will go according to the 
Statute of Distributions {Pepin v. Bruyere^ [1900] 2 Ch. 504, [1902] 1 Ch. 24, 
C. A. ; and see, further, titles Descent and Distribution; ExbouTobb and 
Administrators). 

(e) Re Oowlmm'e TruaU (1881), 17 Oh. D. 266, 0. A., legitimacy being a 
question of status and therefore to be determined with reference to the personal 
law. See Re Andros, Sanders y. Andros (1883), 24 Ch. D. 637, and oases quoted 
in note (s), p. 224, pitst, and note (Af), p. 231, post For legitimacy, see 
p. 212, post 

(/) For capacity, see Dicey, Conflict of Laws, 2nd ed., p. 601 ; Birtwhisth 
V. Vnrdifl, cited in note (m) on p. 218, an^e; Re Hernando, Hernando v. 
Sawtell (1884), 27 Ch. D. 284. For form, see Coppin v. Coppin (1726), 2 
P. Wms. 290; Drummond v. Drummond (1799), 6 Bro. Pari. C^s. 601 ; In the 
Goods of GeniUi (1873), I. B. 9 Eq. 641 ; De Fogassierae v. Dujwrt, euftra; 
Re Hernando, Hernando v. Sawtell, suitra; Duncan v. Lawson (1889), 41 Ch. D. 
394; Pepin v. Bruyere, [1900] 2 Ch. 604 ; [1902] 1 Ch. 24; and compare 
Re Orasai, Stubberjitld v. [1906] 1 Ch. 684. For material validity, see 

Freke v. Oarftery (Lord) (1873), L. B. 16 Eq. 461 ; Dnncoin v. Lawson, supra; 
Re Piercy, WlUte/utven v. Piercy, [1896] 1 Ch. 83, and compare Re Qrassi, 
StubberfM v. Orasst\ snprou 

{g) 7 Will. 4 & 1 Viet. o. 26. See Re Hernando, Hernando v. Sawttll, supra; 
Duncan v. Lawson, sujira ; and compare (Uvnpin v. Coppin, supra^ 

(h) See De Fogassifras v. iHiport, snpra ; Pifdn v. Bruyere, sujra, 
m This doHS not include a pereou bom a British subject but naturalised 
at the time of the will in a foreign country (/i/oram v. tavre (1883), 8 P. D, 
10D^1884)9 P. D. 130, 0. A.). Whether or not it includes a naturalised 
Britm subject is doubtfuL In In the Goods of Gatti 27 W. B. 323, 

it was held that it did not. This was a case under 7 d 8 Vict. o. 66, and the 
taitio detpiettdi was that the letters of naturalisation excluded the rights and 


privileges of a British subject abroad. This case was not cited, nor was the point 
token, in Re Orassi, Stnbh rjbld v. Orasai, eupra, where a will of a naturalised 
British subject was held to be valid under the section, But it is submitted 
that in view of the language of a 7 of the Naturalization Act, 1870 (33 Viet, 
0. 14) (a oertitioate under which confers only the rights of a natujral^bOite 
Britum subject in the United Kingdom), the mme principle should apfhj to 
aliens naturalised under that Act. In the Goode of Qalh (1876{, 1 P, IL 498, 
cited Dicey, Oonfliotof Laws, 2nd ed., p. 674, is not in points as it was 
a deotomn ummrs. 2 of the Wills Act, 1861 (24 ft 26 Viot- o. 114).' 

,(k\ Bo Orassi, Btsddxrfiddr. Oram, e > 

(f) Wills Act, 1861 (24 ft 25 Viot o. 114), s. 1, la detennining the validity 
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SHOT. 1. a British subject (m) is similarly valid, if in point of form it is in 
SuccsBidon accordance vrith the law of that part of the United Kingdom where 
toImmoT- it is made (n). 

ables. \ of immovables must not violate restrictions placed on the 
disposition of immovables by the lex loci rei eiUe, such as, in the 
case of English land, the perpetuity rule (o), the Accumulations 
Acts, 1799 and 1892 ip), and the Mortmain Acts (g). 

The construction of a will of immovables is, as a general rule, 
governed by the lex loci vei sitce (r). ^ 

Sect. 2. — Succession to Movefiles. 

Sob-Sect. 1 . — In Oeneral. 

SneceMioo 334. Succession to the movables (s) of a deceased person is, 
tomorablc* subject to certain exceptions (0, governed by the law of his domicil 

death (a). Such law must be taken as it stood 
* “• death, and a change in it made after that date does 

not alter the rights of succession [b\ whether such change be of a 

of a will under ihis section, ro;?qrd must bo luul to tlie law of one country only 
at a time {Pechell v. HilderUy (1869), L. JEt. 1 P. & M. 073, cited note (k), p. 327, 
pod). For the case where there is no local provision as to the form of a will, 
see Stokes v. Stokes (Church Missionary Society for Africa aiid the Kast^ 
(1898), 67 L. J. (1*.) 55. 

(w) Whether natural-born or naturalised (In the Goods of Gaily (1876), 1 
P. D. 438). 

(n) Wills Act, 18G1 (21 & 25 Viet. c. 114), s. 2 ; He Watson, CarWon v. Carlton, 
[1887] W.N. 142. 

(<;) Re Grtxssi, Stuhherfidd v. Grasst, [1905] 1 Cli. 584, at p, 692, per 
BuoKiEY, J. 

(p) 39 & 40 Geo. 3, c. 98; 65 & 66 Viet. c. 68; and see Frclce v. Carhery 
(Lord) (1873), L. E. 16 Eq. 461 ; Re Grassi, SUibherfiM v. Grassi, loc, cit; and 
In re Moses, Mosrs v. Valentine, [1908] 2 Ch. 235. 

(q) A.’O. V. Mill (1827), 3 Buss. 328 ; (1831) 2 Dow & 01. 393, H. L. For the 
material validity of, and restrictions on, alienations mortis causa of immovables, 
see p. 209,''anfe. The same rules apply to wills as to assi^iments i?iter vivdk. 
For the validity and effect of a direction to convert in a will, see p. 198, ante, 

(r) Lnshinyton v, Seviell (1827), 1 Sim. 435 ; Stewart v. Garnett (1830), 3 
Sim. 398, decisions on the question as to what passes under a devise of immov- 
ables. But see Youny v, Waterpark (Lord) (1842), 13 Sim. 199; Phipps Y, 
Anglesea (Earl) (1721), 1 P. Wms. 696, cases where the cuiTency in whic^ 
money charged on immovables and interest payable in respect thereof were 
held not to be necessarily detenninod by the hx loci rei sitae. For other cases 
on this subject, see pp. 212, 213, ante. In the construction of a will of 
immovables, the meaning of the word “ children *’ and similar words is a 
question not of construction, but of status, and therefore to be determined by 
reference to the nersonal law (see note (c), p. 219, ante\ This applies even to 
a devise of English real estate, since the rule in Biriwhisile v. FardiU ..41826), 
6 B. & 0. 438, only applies to intestacy ; see Re Grey, Grey v. 5fa7w/orcf,*892] 
3 Ch. 88. The law as to the construction of documents remting to immovables 
is not in a satisfactory state. See Westlake, Private International Law. 4th ed. . 
pp. 209, 210. 

p. 196, ante, 

(t) Some of those are introduced by the Wills Act, 1861 (24 & 25 Viet, 
o. 114), while others relate to the execution of powers of appointment. See 
below as to both. 

(а) For the authorities expressing this principle in the cose of wills of 
mtestacy respectively, see the next two sub-sections. 

(б) Lywh V. Prwieional Government of Paraguay (1871), L. E. 2 P. &D. 268 ; 
Be AganwyPs Truds (1896), 64 L* J. (cH.) 621. It makes no difference if me 
ehanM in the law is retrospective (X^ncA v. Provisional Ocvernmewt of Paraguay, 
eupta). 
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general description or in the nature of a personal decree (c). ThuSp 
in a given case, two questions must be answered before the court 
can determine who is entitled to succeed (d) — first, in what 
country was the deceased domiciled at the date of his death ? and, 
secondly, what is the law of that country? 

As to the first question (e) ; the domicil that is req^uired is a 
de facto domicil only, and it is not necessary for the deceased to 
have fulfilled the conditions which, - by the law of that country 
where be is alleged to have died domiciled, are necessary for the 
acquisition of full civil rights (/). But a de facto domicil cannot 
apparently be acquired in a country which does not recognise a 
de facto domicil as entailing any legal consequences (g). 

As to the second question ; when it has been determined in what 
country the deceased died domiciled, it remains to discover what 
the law of that country is. Two principles may be laid down with 
regard to this : — 

(1) The courts of the domicil are, primarily, the proper courts to 
determine who is entitled to the movables of the deceased (whether 


(c) Be Aganooi'^s Trusts (1895), 64 L. J. (on.) 621. 

frf) See Be Martin^ Loustalan v. Loustdlan^ [1900] P. 211, 0. A. 

^ a general disci^flion of domicil, see p. 182, ante. The subject is only 
treated here with rogard to certain questions bearing more particularly on 
succession. Note, that a grant of probate by the English court is in England con- 
clusive that the instrument proved is the last will of the testator, but is not con- 
clusive as to his domicil or as to the material validity or construction of the instru- 
ment (Thornton v. Curling (1824), 8 Sim. 310; Whicker v. Hume (1858), 7 II. L. 
Cas. 124 ; Bradford^. Young (188^, 26 Ch, D. 666 ; (1BS5) 29 Ch. D. 617, 0. A. ; 
De Mora v. Concha (1885), 29 Ch. B. 268; Poueg v. Uordern^ [1900] 1 Ch. 492. 

(/) Colliery, Bivaz (1841), 2 Curt 855 ; Bremer y. Frcermn (1857), 10 Moo. 
P. C. C. 306 ; Lanmville v. Anderson (1860), 2 Sw. & Tr. 24 ; Hamilton v. Balias 
(1875), 1 Ch. B. 257. See also Be Bowes, Bates v. Wengel (1906), 22 T. L. R. 711, 
which is not opposed to this principle, since it was decided on the assumption 
that French law does not recognise any but a legal domicil. The correctness of 
this assumption is open to doubt in view of Vollier v. Bivaz and Hamilton v. 
Dallaz (cited above), in which French law was found to recognise a domicile de 
fait as opposed to a domicile legal. 

(y) Re Johnson, Roberts v. A.^0., [1903] 1 Ch. 821, followed in Be Bowes, 
Bat^ V. Wengel, supra. In Be Johnson, Boherts v. Farwell, J;, appeo.rs 

to have held that the fact that the country in which the deceased is alleged to 
have died domiciled distributes the goods of intestates who have not acquired a 
legal domicil therein in accordance with the law of their nationality, implies, of 
itself, a refusal by the law of such country to recognise the possibility of 
acquiring a de facto domicil within its boundaries — at any rate, for the purpose 
of mtestite succession. See his remarks at p. 828, which come perilously near 
to assejr^g that a person can be domiciled in a country for one purpose and 
not t(i|piiother. This view (it is respectfully submitted is contrary to the 
whole conception of domicil, which is regard^ by the English courts as an 
indivisible relation. However that may be, Be Johnson, Roberts v. supra, 

is an authority for the proposition in the text, and is supported by Collier v. 
Bivaz and Hamilton v. naUas, supra, where it was found necessary to discuss 
whether the law of the allegi^ domicil recognised n de facto donucil as distin- 
guidied from a legal domioU, implyi^ that, had it not done so, no de facto 
domicil oonld have been acquired. This doctrine leads to some inconvenient 
results, one of which is referred to by Farwell, J., in Be Johnson, Roberts V# 
supra, at p. 830. Two others may be mentioned here : (1) Would the 
Baden courts have had jurisdiction to divorce the de euiua in Re Johnson, 
BoherU v. A.-G. t (2) What would have happened if the “ domicil ” of origin of 
the de euiue had own in Baden and she nad never changed it? Here would 
have been a person without a domicil, Baden law not recognising domicil and 

VI. K 


Sect. 2. 
Succes* 
slon to 
Movables, 
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doxniciL 


The courts of 
the domicil 
priinari^ . 
the proper 
courts to 
pronounce. 



Where the 
law of the 
domicil refers 
to some 
other law. 


CoKj^i^or tiAWs. 

he died testate or intestate), and where those courts have pronounced 
the English court must follow them(&) without investigating the 
grounds of their decision (i) or requiring further evidence of its 
validity (ft). 

(2) Where the courts of the domicil have not pronounced,, the 
English courts muslT decide for themselves, on such evidence as they 
think proper (J), what the law of the domicil is, i.e., whom the courts 
of the domicil would have declared to be entitled to the property 
(whether under a will or on an intestacy) if they had been called 
upon to decide the question (m). In arriving at a decision the 
English court must consider itself to be a court sitting in the 
country where the deceased died domiciled, and must deal with 
the question as such a court would have dealt with it {n)„ 

335. It follows from this that where the courts of the domicil 
regard the courts of another country (e.^f., of the deceased’s 
nationality) as* being the courts primarily entitled to pronounce, 
any pronouncement by them will bo followed in England as being 
equivalent to a pronouncement by the courts of the domicil (o). 
Similarly, where the courts of the domicil would have determined 
the question by reference to the law of another country, e.g.^ that 
of the deceased’s nationality (p) or of the place where a will was 
made(g), the English courts must be governed by such latter 

there being no previous domicil to fall back upon. It is submitted that a prin- 
ciple leading to such results cannot bo correct. Professor Dicey, Conflict of 
Laws, 2nd od., p. 117, is of opinion that domicil, being a question of fact, 
(iannot be nffeotod by the provisions of any foreign law whatever. This view is 
(it is submitted) the only I'easonable ono, although Hamilitm y. Ballets (1876), 1 
Uli. D. 257, which Professor Dicey quotos in support of it, is really an authority 
the other way for tlio reasons given above. 

(A) Larpent v. Sindry (1828), 1 Hag. Eoc. 382 ; Moore v. Bareli and liitdd 
(1832), 4 Ilag. Ecc. 3JG; Collier v. lUvaz (1841), 2 Curt. 855 ; Lanmville v. 
Anderson (18G0), 2 Sw. & Tr, 24; lUnohin v. Wylie (1862), 10 H. L. Cas. 1 ; lie 
Cosnahan (1866), L. 11. 1 P, & D. 183 ; Boglioniv. Crispin (1866), L. R. 1 H. L. 
301 ; jB« Tru/ort, Trafford v. Blaiic 01887), 36 Oh. D. 600 ; and compare In the 

Goods of Mcaiyard, [1903] P. 120. It does not follow that probate or administra- 

tion will be granted to the foreign personal representative, though this will 
usually bo done, unless there is some special reason against it. See In the Goods 
of JidLII, the Buchesa d'OrUans (1859), 1 Sw. & Tr. 253; Enohin Y. Wylie, supra; 
and see title Executors and Administrators. 

U) In the Goods of Smith (1868), 16 W. R. 1130. 

h) Miller V. James (1872), L. R, 3 P. & I). 4. 

(/) For the evideuco on which tho court will act in such a case see In the 
Goods of Anne Dormoy (1832), 3 Hag. Eco. 767 ; In the Goods of Klingemann 
(1862), 3 Sw. & Tr. 18 ; Isherwood v. Cheeiham (1862), 7 L. T. 250 ; In the Goods 
oj Deshais (1865), 4 Sw. & TV. 13. 

im) Collier y, /livaz, supra : I^nohinv* Wylie, supra; Boglioniy. Crisps supra. 

(n) Seo the remarks of Sir Hubert Jennkk in OoHior v. Bivaz, supra, at 
pp. 859. 863. 

to) Jle Tru/ort, Trafford v. Blanc, supra. 

{p) Seo In the Goods of Brmmi-Segmrd (1894), 70 L, T. 811, whore a will in 
English form, made by a natural-born Englishwoman who had previously 
married a Frenchman and become domiciled in France was held -valid, .since 
French law (/ca <fomict2u) regarded her as still remaining an Englishwoman for 
^uch purposes and determined the validity of her will by r^erence to the law of 
her nationality. Be Johnson, Bdberts v, and Be Bowes, Bates v. Wengel 

(cited note (.7), p. 221, ante) are. not decisions on this point at all, but on the 
question “ what was the domicil of tho deceased f Seo note referred to. 

(y) Soo laneuHlle v. Anderson (1860), 2 Sw. & Tr. 24, 
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law(r). Bnt in deciding the validity of a will the court will have 
regard to the law of one country only at a time (s). 

336. The following sub-sections treat more particularly of 
succession to movables ab intestato and under a will, and the 

(r) CdlieTY. Rivaz (1841), 2 Curt. 865; compare i2c fru/ort, Traffwdv. Blanc, 
(1887), 36 Ch. D. WO, and cases cited in last two notes. The pioposition in tho text 
18 the usual form' in which the law is stated, but it is submitted that it contains 
a fallacy. When English law refers the question as to who is entitled to the 
movables of a deceased to the law of his domicil, that law must be taken in its 
entirety so as to include not merely the munioipal law, but also the rules of 
piivate international jurisprudence recognised by the courts of the domicil, i.c., 
the “law of the domicil” means any principles which the courts of the domicil 
would have applied to the cfiuse. But if the law of the domicil refers the (piost iou 
to some other law, then, according^ to the proposition in tho text, tlio English 
court must discover what that law is and must take it in its entirety also, with 
the result that the question maybe once more referred to tho law of the domicil, 
and so on ad infinitum. It is submitted, however, that whetf tho courts of the 
domicil refer the question to somo other law, e.g., the law of the nationality, 
it is tho duty of the English court to consider, not tliat law, but tho view of it 
which tho courts of tho domicil would have taken if they had boon called upon 
to pronounce. In other words, the English court throws on tho law of the 
domicil the burden of cutting the eirculuB ineoctricabiliB. The way in which it 
cuts it is part of the law of the domicil. Now it is certain that if tho law of 
tho domicil cuts the circle with a judgment as to the persons entitled, the 
English courts must follow, and it seems unreasonable to say that tho way in 
which the lex domicilii would have cut the circle if called upon to do so is any 
less a part of the hsx d(miciUi than tho way in which it has, as a fact, cut it witn 
a judgment. An example will make this clearer : A. and B., British subjects, 
die intestate domiciled in France. A leaves movables in Franco and England ; 
B. leaves movables in England only. Fronch law determines succession by the 
law of the nationality. Now, in A.^s oaso, suppose the French courts have deter- 
mined who is entitled to his property, their decision will be based on tbeir 
view of English law, and the English courts will follow ii In B.’s case, 
however (if the principle stated in the text is correct), the English courts, on 
being referred back by the law of the domicil to the law of nationality (t.s., 
Engush law), will doteimine who is entitled to succeed by their own view of 
English law, and not by the view of that law which would have beeu taken by 
tho French courts. Tms leads to a perfectly illogical result. Tho view which 
the French law takes of English law is the law of the domicil, and, accordingly, 
the more fact that that view has been embodied in a judgment prououncod 
by tho French courts should make no difPerenco. It may be objected to this 
view ^at in A.*s case the judgment of the French courts may have proceeded 
on an erroneous view of En^sh law, and that the English courts will only 
follow it on the piinciple that foreign judgments are binding, i.e., will follow it 
although it may be wrong. But it is submitted that this is inaccurate, and that 
tho judgment of the French oourt will bo followed lecause it is right (^r'.e., because 
it embomes the law of the domicil, by which saocesBion is regulated), and not, 
as in the case of other foreign judgments, although it may be wrong. If the 
view in this note is correct, the proper question to oe asked of French 
law inB.’B case is not “ by what law would your courts have pronounced ? ” — 
that would lead into the vicious circle — ^but “ to what persons would your 
courts have given the movables of the de cuius if they had been called upon to 
decide,” i.e., “ what do you mean by English law and what is your view of tho 
provisions of that law? ” Tho proposition in the text should then run, “ Tho 
Engliftb courts must be governed ^y the view which the law of the domicil 
takes of sudi latter law.” For a discussion of tho difficulty which might arise 
in the improbable event of the law of the domicil refusing to decide the question 
(and for whole of this difficult subject), see Dicey, Oouflict of Laws, 2nd ed., 
Appendix L; pp. 716 ef «eg., and Westla^, Private International Law, 4th ed«, 
ch. ii. Be Johnson^ Roherte v. A. -(7. (cited note (y), p. 221, anie\ does not really 
help towards a solution of the difficulty, for the reasons given in the note referred to. 

(«) Peohell y. HUderUy (1869), L. B. 1 P. & D. 673; see nets (A), p. 227, posf 
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expresBion *Maw of the domioir* is used in the extended meaning 
given to it above. 

Sub-Seot. 2. — Inteitate BuccesHon, 

337. The distribution of movable property belonging to an 
intestate is governed by the law (f) of the country where the 
intestate was domiciled at the date of his death (u). 

The distribution of choses in action belonging to an intestate 
is governed by the law of his domicil, and not by that of the 
forum in which they are to be reduced into possession (a). 

The law of the domicil determines every question as to who 
is entitled to succeed to the movables of the deceased. Thus, the 
rights of a widow in respect of the movables of an intestate are 
governed by the lex domicUii of the latter (Z>). Similarly, the right 
of the heir to share in the movable estate cannot be affected by any 
provision of the lex loci rei sita of immovables belonging to the 
deceased (c), and if children, whether legitimate or illegitimate, are 
by the lex domicilii entitled to succeed in any ease to a part of the 
deceased’s movables, their claim will be enforced in this country (d). 
Children legitimated per eubeequens viatrimonium are entitled to 
succeed to the movables of an intestate domiciled in England if 
their father was domiciled both at the date of their birth and at 
the date of the marriage in a country which recognises such 
legitimation (e). 


(t) For the meaniDg of tho phrase ** law of the domicil ** in its widest sense, 
see pp. 221 et eeo., ante, 

(u) Pipon y.ripon (1744), Amb. 26 \ Bruce v. Bruce (1790), 6 Bro. Pari. Oas. 
(560; Hog v. ZcwAZey (1792), 6 Bro. Pari. Cas. 677; i^a//owr v. iScoW (179i<), 6 
Bro. Pari. Oas. 650 ; Bempde v. Johnstone (179(5), 3 Vos. 198 ; Somerville v. 
Somereille (iord) (1801), 5 Ves. 749 a ; De Bonneval v. De Bmineval (1838), 1 Curt. 
856 ; Craigxe v. tewin (1843), 3 Curt. 436 ; Enohin v. Wylie (1862), lOH.L. Oas. 
1; Doglioni v. Crispin (1866), L. B. 1 H. L. 301; Blackwood R. (1882), 8 
App. Oas. 82 ; Ahd-ui-Messih ▼. Farra (1888), 13 ^p. Cos. 431 ; Re Orove, 
Vaucher r. The Boiicitcrto the Treasury (1888), 40 Oh. B. 216, 0. A. Questions 
concoming the grant of administration and payment of debts are governed by 
tho lex situs of tho movable (Blackwood v. /?., supra), A foreign grant of 
administration does not nve a right to recovor movables in England unless an 
English grant is obtained (Thome v. Watkins (1760), 2 Ves. Sen. 35) ; and for 
administration in general, see title Executors and Administrators. For 
tho possible effect of the Domicile Act, 1861 (24 & 25 Viet. c. 121), on intestate 
succession to movables, see p. 194, ante. For the effect of a c^nge in the law of 
the domicil alter the death ae cuius, see note (6), p. 220, ante, 

(а) Thome v. Watkins (1760), 2 Vos. Sen. 36 ; Re Clark, McKecknie v. Clark 
[1904] 1 Oh. 294. 

(б) Re Jamte Rea, Rea v. Rea, [1902] 1 I. B. 451. The Intestates* , Estates 
Act, 1890 (63 & 54 Viot. o. 29), applies to Ireland, but not to Scotland. 

(c) BaZ/oiir v. Sixtt (1793), 6 Bro. Pari. Cas. 650, where an attempt was 
to put the heir of Soots hentable property bolon^g to a domiciled Englishman 
dvmg mt^tate to his election. Soots law not allowing him in the ciroumstances to 
claim a share of personal^ without collating realty descending to him. Comnare 
Brodie v. Bdrry (1813), 2 Ves. & B. 127, 131. For cases whero an heirof forwgn 
Jn^roovabM taking benefits under a will is put to his election, see note (a), 

'jjlioni y. On^n (1866X L. K. 1 H. L. SOI . 

(e) Se Qoodmari* Tr^ (18S1), 17 Oh. D. 266, 0. A,, disapproyiair JBovm y. 
Btdah (1863), 1 & M. 798. See also B« WrigMt 2VHrt»n8S6), J. 

M3 ; V. rei«y(1871), L. TL 11 Eq. 474 ilMny y. I7^y (IsW. L. E. 1 

So. A Diy. 441 ; St 4mrM, Androt y. Andni (1883), 24 Ch. IhM7 ; St Qrty't 
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yfh.&C6 th6X6 is no ono ontitlod by tho lex domieilii of the dece&sed 
to succeed to his movable property in England, the Crown has an 
absolute right to such property as bona vacantia (/). 

Sttb-Sxot. 3 . — With of MovaXlu. 

338. The validity of a will of movables depends in general upon 
the law of the domicil (p) of the deceased at the date of his death (A), 
which determines whether he died testate or intestate (t). 

Any instrument (A) which has been recognised by the courts 
of the domicil (i) as valid for the purpose of disposing of movables 
mortis causa will be admitted to probate in England (m). Thus, 
where by the law of the domicil a will has no effect, and the 
movable property of the deceased is distributed according to a 
disposition made by members of his family and approved by the 
sovereign in whose dominions he died domiciled, the English court 
will grant probate of such disposition, and not of any will which the 
deceased may have made (m). Similarly, where the lex dtmicilii 
does not know of executors, but the courts of the domicil make a 


TrvuUi Orey v. Stamfordy [1892] 3 Ch. 88 ; Jte Ferguason^a WUly [1902] 1 Ch. 
483 ; and dj'stingmali ^ Qrovey Vaucher v. The Solicitor to the Treasury (1888), 


iA TV , 


483 , ^ ^ , 

40 Gh. D. 216, 0. A. See further note {e) on p. 219, anfe, and note {k) on p. 231^ 

(/) This rule is based on the distinction bet wood rights of succession, which 
are governed by the lex dondciHiy and the paramount daim of the fiacuSy which 
has nothing to do with the rules governing succession and is therefore outside 
the maxim Mohilta aequwntur personam. See lie Barnett's TrustSy [1902] 1 Ch. 
847 ; and distinguisli^/ia the Goods of Jleggia (1822), 1 Add. 340, where the Crown 
did not appear, and Aspinwall v. Queen's iVoctor (1839), 2 Curt. 241, where it 
was not shown that the goods were bona vacantia, Soo also title Constitutional 
Law, VoL VII. 

For the meaning of the phrase * * law of the domicil,’* see note (r), p. 223, ante. 
Hare v. Nasmyth (1823), 2 Add. 25 ; Stanley v. Bernes (1831), 3 Hag. Ecc. 
373; l)e Bo^ineval v. De Bonneval (1838), 1 Curt. 856; Preston v. Melville 
{Viscmnt) (1840), 8 Cl. & Fin. 1, 11. L. ; Oraigie v. Lewin (1843), 3 Curt. 435; 
De Zichy Ferraris (Countess) v. Hertford (Marquis) (1843), 3 Cui*t. 468, on appeal 
sub nom, CroJcer v. Hertford (Marquis) (1844), 4 Moo. P. 0. 0. 339 ; Frere 
Frere (1847), 5 Notes of Cases, 593 ; Whicher v. Hume (1858), 7 H. L. Cob, 124 ; 
Crooketideti y. Fuller (1859), 29 L. J. (f. m. & a.) I, corrected on another point 
in In the Goods of Alexander (1860), 29 L. J. (p. M. & A.) 93 ; Laneuville y, 
Anderson (1860)^ 2 Sw. & Tr. 24 ; Enohin y, Wylia (1862), 10 H. L. Cas. 1 ; 
De Fogassieraa v. Duport (1881), 11 L. E. Ir. 123; Abd^uUMeaaih y, Farra 
(1888), 13 App. Cas. 431; Be Martiny Louatalan y, Loustalan, [1900] P. 211, 
C. A. For the effect of a change in the law of the domdl after the death of the 
de cuiuSy see note (5), p. 220, supra. For the possible effect of the Domicile 
Act, 1861 (24 & 26 Yict. o. 121), see p. 194, ante, 

(f) Campbell v. French (1797), 3 Yes. 321 ; Moore Darell (1832), 4 Hag. 
Ecc. 346. 

{]c) Or a duly authenticated copy (Miller y. James (1872), L. E. 3 P. & D. 4), 
wmoh should be made in the country of the domicil and authenticated there by 
the local authoritieB. If this has not been done, and the original is brought to 
Fb)gland, but cannot be left in the Eegistry, a certified copy made in England 
will be emitted to probate (In the Goodsof Clarke (1867), 36 L. J. (p. & M.) 72). 
Where the court of the domicil giunts jprobate of a translation the English courts 
decree probate of an English trandation of such translation and not of a trans- 
lation of the original Un the Goads of Rule (1878), 4 P. D. 76, from which 
distingunfii In ihe Gooae of PeMy (1879), 41 £i« T. 629) ; and see further, title 
Euoutobs and Adminibtbatobs. 

(0 See note (h)y p. 222, onfe. 

(m) In ihe Goode of Oldmhwrg (Prince) (1884), 9 P. D. 234. 
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decree under which a person is entitled to movables in this country, 
administration will be mranted to such person, but limited to the 
property comprised in the decree (n). 

339 . The law of the domicil (o) governs the material validity (p) 
of a will of movables, and determines the restrictions to be placed 
on alienations mortU causa (q), although in the case of persons 
dying since August 6, 1861, a change of domicil made after the 
execution of the will does not affect its validity (r). Thus, a 
direction in the will of a domiciled Englishman to accumiQate 
income for a longer period than is allowed by the AcoumulationH 
Acts, 1800 and 1892 (<), is void (t), and the same is the case with 
a legacy given by a domiciled Englishman to superstitious uses, 
although by the law of the legatee’s domicil it would have been 
valid (a), and, generally, wherever a bequest is invalidated by the 
lex domicilii of the testator it will be loohed upon as void by the 
courts of this country (h) ; and where children of the testator are 
by the law of his domicil entitled to share in his movable estate 
notwithstan^ng any testamentary disposition, they will be held to 
be so entitled by the English court (c). 

340 . A will of movables made out of the United Kingdom by 
a British subject (d) is valid in point of form (e), if made in accord- 
ance with the forms required either by the law of the place where 
the testator was domiciled at the date of execution, or by the laws 
then in force in that part of the British dominions where he had 
his domicil of origin (/). Such a will is also valid in point of form 
where it is in the form required by the law of the place where it 
was executed (/), or, if such law has no provisions relating to the 


(n) In the Goods of Dost Aly Khan (1880), 6 P. D. 6. 

I o) In the extended sense indicated on p. 222, ante, 
p) Probate is no proof of this ; see note (e), p. 221, ante, 
q) Hog V. Lashley (1792), 6 Bro. Pari. Cas. 677; Thornton y. Curling (1824), 
hm. 310; Whidcer v. Hums (1868), 7 H. L. Cos. 124; Enohin v. Wylie 
(18G2), 10 H. L. Oas. 1. No law save that of the domicil can restrict the power 
of leaving movables by will [In the Goods of Maraver (1828), 1 Hag. Eoc. 498). 
Por a possible exception in the case of money bequeathed for the purpose of 
bringing Engbsh land into mortmain see p. 210, ante. 

(r) Wills Act, 1861 (24 & 25 Viet. c. 114), s. 3. 

(a) 39 & 40 Geo. 3, o. 98; 55 & 56 Viet. o. 58. 

U) See Freke v. Carhtry (Lord) (1873), L. R. 16 Eq. 461. 

(a) Re EllioU, Elliolt v. Johnson (1891), 39 W. R. 297. Where by the lex 
domicilii of the testator marshalling m favour of a charity was allowed, the 
court also allowed it (Macdonald v. Macdonald (1872), L. B. 14 Eq. 60). 

(6) Camphell v. Beaufoy (1859), John. 320. 

(c) Re Trufortj Trafford v. Blanc (1887), 36 Oh. D. 600. See also title Wills. 
uf ) As to the question whether or not this includes a naturalised British 
subject, see note (») on p. 219, an^« The section cannot be taken in cbmbinatiofi 
with s. 2 of the Naturaliaation Act, 1870 (33 Viet. o. 14), so as to make valid 
the will of an alien which is not executed in accor^ce with the law of his 
domicil, whether ho was a British subject by birth or not (Bloxam v. Favre 
(1883), 8 P. J>. lOlb and whether his domicil was English or not (In the Goods 
of Keller (1891), 61 L. J. (p.) 39). 

beneficial interest j see Rs Grasei, Stuhterfield v. 

*• ^be principle of ColHer v. 
^ Trafford v. Blane^ sunra^ and In the Goods 

Brewn-Siquard (1S94), 70 L. T. 811 (cited note (jp), p, 222, anfe), will apply in 
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form of wills, &e]i if it is made in a reasonable form ( 9 ). In these ^ 

cases the domicil of the testator is immaterial (A), and it is unneces- Snooes* 

gary for the court-to inquire what it was (t). sion to 

t^ere a will is not valid either by the law of the domicil of the Movables, 
testator or by virtue of the Wills Act, 1861 and a codicil is 
subsequently made, which is in itself valid by* the Ux loci actm but 
is invalidated by that law as being annexed to an invalid will, 
such codicil will not have the effect of making the will valid by 
republication (A). 

341. A will of movables made within the United Kingdom by a Will mode 
British subject (1), whether natural-bom or naturalised (wt), is valid 

in point of form if made in accordance with the law at the time in by 

force in the place where it was made(n). Biltish 

subject. 

342. Whether or not a will is revoked is in general to be Reyocaiic# 
determined by the law of the place where the* deceased dies 
domiciled (o), but in the case of a marriage taking place after the 
execution of a will it depends on the law of the domicil of the 
husband at the date of such marriage (j>), whether the will is 
revoked thereby or not (q). But the will of a testator, whether he 

be a British subject or an alien (?•), dying since the 6 th of August, 

1861, is not revoked by a change of his domicil taking place after 
the execution of the will {$). Thus, where a person marries after 
making a will which is valid by the law of his domicil, and sub- 
sequently to the marriage becomes domiciled in a country by the 
law of which marriage revokes a will, his will remains valid, if 
by the law of the place where the will was made and where the 
marriage took place marriage does not operate to revoke a will (t). 

this case also. For the operation of the Act in the cose of appointments under 
powers, see note (/), p. 229, post, 

(a) Stohes v. Stokes (1898), 67 L. J. (p.) 66. 

(4) But domicil may still be material in the case of the execution of powers of 
appointment ; see note (y), p. 229, post, 

(i) In the Goods of Rippon (1863), 3 Sw. & Tr. 177. 

(yj See note (/), p. 226, ante, 

(k) J.a, the oouit will not adopt so much of the lex loci actus as makes the 
codicil valid and reject the rest, out will have regard to such law as a whole 
(PecAeK v. Hilderley (1869), L. B. 1 P. & D. 673). 

(l) See Rloxam v. Favre (1883), 8 P. D. 101 ; In the Goods of Keller (1891), 

61 L. J. (P.) 39. 

im) In the Goode of GaUy (1876), 1 P, D, 438. 
fn) .Wills Act, 1861 (24 & 26 Yict. o. 114), s. 2. 

(o) Campbell v. Frenph (1797), 3 Yes. 321 ; Re Martin, Loustalan y. Loustalan^ 

[1900] P. 211, 0. A. 

(p) See Re Martin, Loustalan v. Loustalan, supra, at p. 2^, per Biobt, L.J. ; 
sed ch judgment of Yaughak Williams, L. J., at p. 238. 

(9) Re Martin, Loustakm v. Loustalan, supra ; oompare In the Goods of Reid 
(1866). L. K. I P. & D. 74; In the Estate of Grooe, [1904] P. 269. S. 18 of 
the Wills Act, 1837 (1 Yict. o. 26), does not apply to the wills of foreigners who 
die domiciled abroad (iZe Martin, Loustalcm v. Loustalan^ supra, at p. 233, per 
Lindl&y, M.B.). 

(r) In the Estate of Grooe, supra, 

ls\ Wills Act, 1861 (24 & 25Tict. o. 114), s. 8. 

(<) Tin the Goode of Reid, supra; In ike Estate ef^ Gross, supra. If the 
maniage tekes place after the testator becomes domimed in a cbunti'y where 
revokes a will, whether the will ia revoked, quoare; see In ins Goods 
, eupra, at p. 76, per Wilde, J. 




m 


€k>NFLICT OF LAWSU 


9 . Sub-Sbot. 4.'^ExeciU{on of Powm hy WIU. 

Itaoces- 343 ^ po^er of appointment by will over movables given by 
mSh English settlement (m) or by the will of a person who dies 
ttomies. jn England (a) is, in point of form, validly executed by a 

Kxerciseof complying with 4iho Wills Act, 1837 (6), and the requirements 

of the power (c), whatever the domicil of the appointor may be (d). 

' Where the will is net executed in accordance with the Wills Act, 
1887 (c), such a power is nevertheless validly^ executed if the 
will complies with the law of the testator’s domicil and with the 
requirements of the power (c), but in such a case the will must refer 
to the power (even if it is a general power (/)), wherever the law of 
the appointor’s domicil requires that to be done(flf). 

A will of a British subject, which is not valid by the law of 
the testator’s domicil but is rendered valid by reason of the Wills 

(tt) l.e., a settlement intended to bo gOTemed by English law. See Be Dahje 
Settlement (1858), 25 Beav. 456; Be Muspratt^Williamaf Muspratt-WUliame v. 

W. N. 14; Megret, Tweedie v. Maund^, [1901] 1 Ch. 647 ; Be 
D'Eate*8 Settlement Trustst Foulter v. D'Eate, 11903] 1 Ch. 898. Qlompare Be 
Fitzgeraldy Surman v. Fitzgeraldy [1903] 1 Ch. 933 ; [1904] 1 Ch. 673, 0. A. ; see 
also p. 238, post 

(a) Similarly, a power of appointment given by the will of a domiciled Scots- 
man must bo exercised in accordance with the requirements of Scots law (i?e 
Bald, Bald v. Bald (1897), 66 L. J*. (cH.) 624). The nationality of the appointor 
is immaterial {ibid,), 

(b) 7 Will. 4 & 1 Viet. c. 26, ss. 9, 10. 

(c) Thismust of course bo read subject to s. 10 of the Wills Act, 1837 H Will. 4 & 
1 Viet. c. 26), which provides that a will executed in the manner required by the Act 
shall BO far as respects execution and attestation be a valid exercise of the power. 

a iyiluart V. Harhieaa (1866), 34 Bear. 324; Be Kirwan's TriiaU (1883), 25 
. 373; In the Qooda oftittber, [1896] P. 209; BeMigret, Tweedie v. Mamder, 
[1901] 1 Oh. 647 ; In the Qooda of Vannini, [1901] P. 330. In cases where the 
will is not valid by the law of the domicil probate will nevertheless be granted, 
but limited to the property appointed under the power {In the Qooda of Huber, 
aupra; In the Qooda of TrSfona, [1899] P. 247). A contrary opinion by CitEss- 
WELi^ J., in Crookenden v. Fuller (1859), 29 L. J. (p. M. & A.) 1, was siibsequently 
corrected by the same judge in In the Qooda ofAlemoder (1860), 29 L. J. (p. M. & A.) 
93, on the authority of Todnally, Hankey (1838), 2 Moo. P. 0. 0. 342. This latter 
opinion was followed in In the Qooda of Hallybwion (1866), L. B. 1 P. A D. 90 ; 
compare In the Qooda of Tr^fond, aupra ; In the Qooda of Vannini, aupra, 

{e) HHvari v. Harlmeaa, atma; Be Price, Tomlin y. Latter, [1900] 1 Ch. 442. 
A will valid by the law of the appointor’s domicil, but not satisfying the 
requirements of the power, is not a valid appointment {Barretto v. xoung, 
[1900] 2 Oh. 33^. An attempted appointment by a will invalid in point of form 
will not be aidea by the court as an attempt to exercise the power by deed, 
once it is shown that the instrument is intended to be testaments^ {Be Baly'a 
Settlement (1858), 25 Beav, 466 ; BeEirwan^a Truata, (1883), 26 Oh. D. 373). Bat 
see Be Walker, MacColly. Bruce, [1903] 1 Oh. 660, where a codicil valid by the law 
9f the testator’s domicil, but not in accordance with the terms of the power, was 
aided in favour of sons of the testator, there being no necessity, as in Kirwar^a 
Truata, auproy to rely on the Wills Act, 1861 (24 & 26 Viet. o. 114). Where the 
power is to appoint “ by will simply, it is satifi^ed by an appointment by a will 
valid according to the law of the appointor’s domicil, und the addition of the 
words ** duly executed *’ or similar wor^ makes no difference, frinee every will 

executed ” {HHuart v. Harkneaa, aupra). 

{f)Ba IfEMa SatUment TruaU, Poulter v. JPEaU, [1908] 1 Oh. 898. 

0 In other wor^ 8. 27 pf the Wills Act, 1837 (7 Win. 4 & 1 Viot. o. 26), does 
ap]dy to wille of domiciled fowigners. That eeddon gives a rule of construe^ 
i^oh ai^cable to documents as to which the Bn^h court ii s 
gourt of construction HEita^s Settlement Truate, Poulter w, HEUe^ eeprafSte 
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Act, 1861 (fc), if not in the form required by the Wills Act, 1887 («)» 
epi^ently is not a valid execution of the power (J). 

No appointment under the power can be validly made by a 
will which does not satisfy the conditions of the power (ft), and 
either the provisions of the Wills Act, 1837 or the requirements 
of the lex aommUi of the testator (m). 

If an appointment under the power is valid by English law (n), 
no restrictions placed by the law of the testator’s domicil on the 
exercise of l^e power can have any effect (o). 

The question whether the power has been validly exercised or 
not cannot be determined by evidence not admissible by English 
law, although such evidence would have been admitted % the law 
of the testator’s domicil (p). 

Where money standing in court has been appointed under a power, 
it cannot be paid out unless probate is obtained in England (q). 


HcholeMdy BchdUfidd v. BU John^ [1905] 2 Oh. 408; compromised on appeal, 
[1907] ] Oh. 0. A. : see this latter cose explained, note (p), infra; 
compare Be Fricct Tomlin y. XaM«r, Hi 900] 1 Oh. 442, and In re Baker* a BMe^ 
ment Trusts^ Hwnty, Bakery n908] W. N. 101. 

(h) 24 & 25 Yiot. 0 . 114. See title W 1 LI.S. 

(t) 7 Will. 4 & 1 Viet. c. 26, ss. 9, 10. See title Wills. 

(y) See Re Kirwan^s Trusts (1883), 25 Oh. D. 373 ; Hummd y. Hummd^ ^ 

Oh. 642. But in the former case the terms of the power were not complied with, 
while in Hummd y. Hummd the testatrix appears not to have been a British sub- 
j 6ct (see Dicey, Oonflict of Laws, 2nd ed., pp. 694, 695). This rule (if it exists) is 
fitrictly limited to wills which are valid only by reason of the Wills Act, 1861 
(24 4& 25 Viet. c. 114) (see Re Price^ TorrUin v. Latter^ awpra^ where some 
doubt appears to be thrown on the decision in Re Kirwan'a Trusta^ a doubt which 
will apply d fortiori to the decision in Hummel y. Hummdy aupra ; see also Re 
WalkeTy MacColl v. Bruce, [1908] 1 Oh. 560). Note, that HHvart v. Harhnesa 
(1865), 34 Beay. 324, was not cited in Kirwan*a Truata, In HHuart v. 
flarknea, supra. Lord Homilly says, at p. 328 : ** A power to appoint by 
will, simply, may be executed by any will which, according to the law of this 
country, is valid, though it does not follow the forms of tne statute (t,a, the 
Wills Act, 1837 (7 Will. 4 & 1 Viet, a 26) ),” a statement of the law which covers 
wills valid under the Wills Act, 1861 (24 & 25 Viet. c. 1 14). Dicey {loa cii.) criticises 
Re Kvrwan'a Trusts and Hummd y. Hummd, correctly, it is submitted. 

See note (c), p. 228, ante, 

E 7 Will. 4 & 1 Viet. 0 . 26, ss. 9, 10. 

Re Daly*a Bettlement (1858), 25 Beav. 456; Re Kirwan^a Truata, aupra; 
Hummdy. Hummel, supra; Barrettoy. Young, [1900] 2 Ch. 339; Re D* Rate* a 
SettlemetU Trusts, PouJter y. HEste, [19.03] 1 Oh. 898. 

(n) /.e., satisfies the requirements of English law as to the valid execution of 
the power (see above). 

( 0 ) Pot/Lsy V. Hordern, [1900] 1 Ch. 492 ; compare Re Hernando, Hernamdo y. 
Sauftdl (1884), 27 Oh. D. 284. It makes no difference if the power is a general 
power, and l^orefore equivalent to absolute property (fie SHgrd, Tweedie y. 
Maunder, [1901] 1 Oh. 547) ; compare De Berre y. Clarw (1874), L. B. 18 Eq. 
587, where the appointee was held entitled to take under an appointment by a 
married woman domiciled in France, although by French law the property 
comprised in the power fell under the rule as to the community of goods. 

(p) Bcholefield, BehoUfidd v. 8t. John,, [1905] 2 Oh. 408. In this case there 
were (1) a will valid by tiie lex domk/UU (France) and satisfying the conditions of 
thepower» but not referring to the property comprised in the power, and(2) oertaiii 
documents olearly referring to the power which oy F|renbh law were admissible as 
evidence of intention to deal with the property oomprised in the power. It was 
held thid Fren^ law eonld only be lefenM to on the question ot the validity of 
the will (1), aiid that the doeoments referred to in were merely evidienco the 
•doiiasilnlr^oii which was ip be determined not Frenoh^ hut English law 
(te/ortl. Tire ease was oonapromiBeden appeal, [^7} 1 Oh. 0. A. 

W ib VMiames, Ex porfr lAmfuma Board 0 / Works (1888)^ 24 Oh. D. 177( 
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Sub-Seot. S^Conitruction of Wilh of MovdkUo^ 

344. As a general rule, wills of movables must be construed 
with reference to the law of the testator’s domicil at the time of 
his death (r), although in the case of persons dying since the 0th of 
August, 1861, the construction is not altered by a change of domicil 
made after the execution of the will («). But whwe an intention 
appears on the face of the will that it should be construed with 
reference to some other law, construction is governed by that law (0> 
Thus, where technical expressions peculiar to a foreign law are used, 
that law, and not the law of the domicil, determines questions of 
construction (a), but the presence of a few such technical expressions 
is not by itself a sufficient indication of intention to induce the court 
to construe the will with reference to the law to which such expres- 
sions belong (h) ; and where it is shown that no technical rules of 
construction axe applied to words by the law of the domicil, no 
reference to that law is necessary, and the will must be construed 
according to English rules of construction (c). 

Where a translation of a will has been admitted to probate and the 
original (or, where that is abroad, a duly certified copy) has been 
deposited therewith, the court may refer to such original for the 
purpose of deciding questions of construction (d), but if objection 
is made, the translation ma^ have first to be brought before the 
Probate Division for correction (e). 

345. In construing a will, debts are to be regarded as situated 

compare Re TooiaVe TrusU (1883), 23 Ch. D. 632, where, however, it was held 
that the court at Shanghai, which had gi'anted probate, was a duly constituted 
British court of competent jurisdiction, and accordingly it was unnecessary to 
obtain further probate in England. 

(r) Nishett v. Murray (1799), 6 Ves. 149 ; Yatee v. Thomson (1S35), 3 01, & Pin. 
644, H.L. ; Bernal v. Bernal (1838), 3 My. & Or. 559; Q'uthrie v. Walrond (1883), 22 
Ob. D. 573 ; Bradfeyrd v. Young (1884), 26 Oh. D. 656; (1886) 29 Oh. D. 617, 
0. A.; Re Pricey Tomlin v. Latter^ [1900] 1 Ch. 442; Re D* Esters Bettlement 
TrmtSy PouUer v. D'Este, [1903] 1 On. 898 ; Be Bowes^ Bates v. Wengel (1906), 
22 T. L. R. 711. The courts of the domicil are of course primarily &e courts 
to pronounce on this as on every other question. See p. 222, ante. Compare 
Lamuville v. Anderson (1860), 2 Sw. & Tr. 24 ; Re ScJmefield^ Schdefleld v, 8t 
John^ [1906] 2 Oh. 408. This is not the same thing as adopting the rules of the 
lex domicilii as to evidence, which is a question for the Ux Jbri (see YaUs v. 
Thomson^ supra ; and compare Re Schvhfietd, Scholejidd v, 8t. John, supra). As 
to evidence, see p, 307, post, note (p) on p. 229, ante, and title Wills. 

S Wills Act, 1861 (24 & 25 Yict. c. 114), s, 3. This section is not confined 
ritish subjects {In the Estate of Groos, [1904] P. 269). 

(t) Re Price, Tomlin v. Latter, wpra, where the testatriz declared that her will 
annuls all the others • . . and that it shall thus be considered in England the 
same as in Prance.’’ 

(a) iSfitfdd V. CboA: (1883), 8 App. 0^. 577 ; compare 2Vo«er v. TVof^er (1829), 
4 Bli. (n. 8.) 502, H, L. ; Re Gtiff's Trusts, [1892] 2 Oh. 229. Ans^'thdf^ v. 
Chalmer (1826), 2 Sim. 1, depends not on the question of construction, but on 
that of mf^rial validity, for which see p. 226, ante. Note, the fact that the will 
is written in a foreign language is not, of itself, sufficient to cause it to be con- 
strued by the law of the country in whose language it is written Conoids t. 
Rbr«ni?Af(1854), 18Beav.417). ® ® 

(6) Bradford v. Tounaiim), 26 Ch. D. 656; (1885) 29 Oh. D. 617. 

(cj Bervm t. Bernal (1638), 3 & Or, 659. 

(d) Re Cliffy rrtiefe, i;iS92'l 8 Oh. 229, coireolangthe report in Z’PVI v. l*BaH 
(I716)» 1 P. Wms. 526. Por the oases where probate of a mariation is granted 
ioe note 226, emfe. ' 

• iip) Mil Ol^$ Trusts, 
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when the debtor is resident (/), but whether <x not a gift in a 3. 

will is to be construed as ^ing in satisfaction of a previous SoeeeS' 

oblimtion deprads on the law of the testator's domicil, whatever sfamto 
the law governing the obligation may bo (p). Movables. 

An heir claiming under a will which is invalid to pass an immov* 
able, but valid to pass movables, will be put to'his election, wherever 
the law of the testator’s domicil so provides (h), irrespective of the 
lea loci rei Htee of the immovable (i). 

“ Children ” in a will includes children who have been legitimated Meaning of 
per svhsequens matrimoniitm in a manner recognised by the law of 
the testator’s domicil (k). Similarly, “ nearest of kin ” in the will of kin." 
of a domiciled Englishman means nearest of kin by English law (f). 

346 . What currency a legacy is to be paid in is a question of Payment of 
intention. Primd facie, the currency is that of the testator’s •egaciei. 
domicil (m), but where a different currency is expressly indicated 
the legacy must be paid in such currency (n), ’and where the 
testator makes a separate distribution of property in different 
countries, charging legacies on each, such legacies must be paid 
respectively in the currency of the country in which the property 
on which they are charged is situated (o) ; but the mere fact that 
the testator owns properues situate in different countries does not, 
without such separate distribution, exclude the currency of the 

(/) Arnold v. Arnold (1833), 2 My. & K. 365. A gilt of all the testator’s 
property in England passes debts due from persons resident in England (see 
Tyrone {Earl) v. Waterford {Margui^ (1860), 1 De G. E. & J. 613, 628, 0. A, ; 

Guthrie y. Walrond (1883), 22 On, D. 573; compare Ee Clark, McKechnie r* 

Clark, [1904] 1 Oh, 294), 

(g) Campldl v. Campbell (1866), L. B, 1 Eq. 383. 

(A) Provided the lex domicilii recognises the principle of election in such a 
case, this becomes a mere question of construction. Most of the English cases 
deal with wills by domiciled Englishmen invalid to pass Scots real estate, and 
it appears from them that woius referring specific^ly or by necessary impli- 
cation to the real estate are required before the heir can be put to his election. 

For cases where the indication of intention has been held sumoient, see Brodie v, 

Barry (1813), 2 Yes. & B. 127 ; Dundae v. Dundas (1830), 2 Dow & 01. 349, H. L. ; 

Orrell y, Orrdl (1871), 6 Oh. App. 302 ; and where insufficient, see Trotter y, 

Trotter (1829), 4 BU. (n. s.) 502, U. L. ; Johnson y, (1830), 1 Buss. & M. 244 ; 

Allen y. Anderson (1846), 5 Hare, 163 ; Maxwell y. Maxwell (1852), 2 De G. M. 

A G, 705, 0. A. ; Maxxoell v, Eyslop (1867), L. B, 4 Eq, 407 ; and compare Dewar 
y. Maitland (1866), L. B. 2 Eq. 834. There can, of course, be no election in case 
of an intestacy {Balfour y. 8coU (1793), 6 Bro. Pari. Oas. 550). 

i t) See Balfour y. Scott, supra* 

k) Goodman y. Goodman (1862), 3 Gi£f. 643 ; Re Goodmatis Trusts (1881), 17 
Oh. D. 266, 0. A. ; Re Andros, Andros y, Aridros (1883), 24 Oh. D. 637 ; dis- 
approving Boyes y. Bcdale (1863), 1 Hem. 5b M. 798 ; Be Grey y. Stamford, [1892] 

3 Uh. 88; and see note (e), p. 219, and note (e), p. 224, ante* 

(t) Re Ftrgueson's Will, [19021 1 Oh. 483. 'Jlus leaves any question of status 
to be determined by the personal law of the claimant (see last note). 

fm) Saunders y. Drahe (1742), 2 Atk. 465. In Holmes v. Holmes (1830), 1 Buss, 
ft M. 660, the ourrenoy ox the testator’s domicil had changed between the date of 
the will and the date of death, and it was held that the currency existing at the 
date of execution was intended. Some oases appear to m^e the place where 
the will was made the test (see Malcolm y. Martin (1790), 3 Bro. 0. 0. 50; 

Pinson y. Garnet (1786), 2 Bro. 0. 0. 38 ; and compare munders y. Drake, 

But in these cases this seems to have been identical with the plaoe of doxoioil. 

For legacies charged on immovables, see p. 212, oaft. 

Raymond y* (1800), 5.V0S. 199a*, . 

(o) Piersony. Garnet, supra t Samders r* Drake (1742)^ 9 AtiL 465«^ . 
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domie3(|>). Where, however, eome legacies are given in'n 
cnrrenoy dmerent to that of the domieU, and in others no reference 
to currency is made, the latter are payable in the currency of the 
domicil (q). 

In cases where the^legacy is payable in the currency of a foreign 
country, its value must be computed according to the value of the 
currency in that country without any deduction for the cost of 
remittance (r) ; but where such a legacy is payable out of assets in 
England, ite value must be computed according to the rate of 
exchange, and not according to the actual value in the foreign 
country itself («)'. 

Unless a contrary intention appears on the face of the will, a 
legacy in the currency of a foreign country carries interest at the 
local 'Tate (t). 


Part VII. — Contracts. 

Sect. 1. — Jurisdiction with regard to Contracts. 

347. The English courts have (with very few exceptions) juris- 
diction (u) to entertain an action relating to a contract, wherever 
made, in all cases where personal or (if necessary) substituted 
service of the writ has been effected on the defendant or defendants 
in England or when leave has been given to serve the writ or 
notice of the writ out of the jurisdicdon or when the parties have 
voluntarily submitted to the jurisdiction (w). But in no circum- 
stances can a foreign sovereign be sued in England against his 
will (a;), although he may appear as plaintiff (j/) ; and by statute 

(j9) Saunders v, Drake (1742), 2 Atk. 425. 

(o) Malcolm n MaHin (l790), 3 Bro. 0. 0. 50 ; Saunders y. Drake, supra. 

m Co^ereU y. Barber (1810), 16 Ves. 461. 

(s) Campbell Y. Oraham (1831), 1 Buss. & M. 453: on appeal, sub nom. 
Campbell y. Sand/ord (1834), 2 OL & Fin, 420, 450, H. L. 

{i) Saunders v. Drake, suj^; Raymond y. Brodbelt (1800), 5 Yes. 199 a; but 
see Maleolm y. Martin, supra, where English inteiest was giyen. The true rule 
is perhim that inters^ must be giyen acoordiK to the rate of the coimtry in 
which the fund is situated (see Malcolm y. .Marlin, supra, at p. 54, n. ; and 
compare Raymond y. Brodbdt, supra, whidi appears to have been decided on 
this principle). See also Bourke y. Ricketts (1804), 10 Yes. 330, where there were 
two funds, and legatees preferring to take payment out of the Engliirii fund 
were held to be entitled only to Englieh interest. 

(u) The rules relating to the juri^otion with regard to contracts are generally 
the same as for all other actions in personam, and will be found fully discussed 
under title FsAcrriCE Aim Pbooedu^, and other titles. The old rules relating 
to yenue are modified by B. S. 0., Oid. 36, r. 1. See title Action, Yol. 1., p..l. 

(«tf) B. S. 0., Old. 1. r. 1 ; Ord. 9, r. 2 ; and see Ord. 48 a for rules rc^^g to 
seryfoe on partners. Tne defendant’s nationalily is immateriaL See title Paaoiiob 
AND Peoc^UU for a discussion of the rules and the numerous cases decked 
thereunder. See Tharsis Sulphur and Copper Co. y. SociSU dee MUauas (1889), 58 
L. J. (a. B.)435 ; The Qemma, [1899] P. 285, 0. A. ZgMinekiYp ZyMinski (1862), 
2 Sw. & Tr. 420, fllustntee the same prindide, but is no longer good law so far 
as juxisdiotton to decree a diyoroe is concerned (see Armitam y* A.^G. (Gill^ 
cited), Oillig y. GHMig, [1906] P. 135, per GOBSUti BabnXS, P.* at p. 140). 

(«) Compare Sumno/JohOre, [1894] 1 Q. B« 149^0. A.; buthemay 
edomitto the juriiiiiction Ubid., at p. 159). See title AcfnON, vcd. I., p. 18« 

See per MAUIB, J., xo Taylor y. Best (18^4), 23 It. tp (o; f.) 89, at p, 985 
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foreilgn ambassadorB and ministers (including secretaries and 
attaches) {z) and their servants) enjoy a similar privilege, provided 
that no merchant or trader can secure the benefits of the Act by 
taking service under an ambassador or minister (a). The statute 
has no application to consuls (b). 

In certain circumstances the English courts disclaim jurisdiction 
to entertain an action on a contract relating to foreign immov- 
ables {c\ and they will not entertain an action to recover taxes or 
rates imposed by a foreign law, even though that foreign law enacts 
that they may be recovered by action as a debt (d). 

Sect. 2. — Capacity to Contract. 

348. The general rule of English law would appear to be that 
capacity to contract, being a question of status, is governed by the 
lex domicilii of the contracting party (^). The preponderance of 
authority supports this view, but the question is not wholly without 
doubt (/). An exception to the general rule clearly exists in the 
case of contracts relating to immovables, where capacity is 
governed solely by the Ux situs (g). But it is probable also that 


HuUet A Co, V. King of Spain (1828), 1 Dow & d. 169, H. L. Compare 
South African Republic v. Compagnie Franco-Beige du Chemin de Fer du Nord^ 
[1897] 2 Oh. 487, 0. A. 

(a) Farhinaon v. Potter (1886), 16 Q. B. D. 162. 

(а) Diplomatio Privileges Act, 1708 (7 Ann. 0 . 12), ss. 3 and 6 ; and see titles 
AoTioif, Vol. L, p. 19 ; OoNSTiTUTiONAii Law, post 

(б) Barhuifa Case (1737), Cas. temp, Talb. 281 ; Viveaah v. Becker (1814), 3 
M. AS. 284. 

(e) For the cases in whioh the court disclaims jurisdiction see pp. 199 ef aegr., ards. 

\d) Sydney Municipal Council v. Bull^ [1909] 1 K, B. 7. 

(s) Cooper v. Cooper ^1888), 13 App. Oas. 88 : — ** The capacity to contract is 
regulated by the law of the domicil,’’ per Lord Halsburt, at p. 99 ; GhApratte 
V. Fowny (1851), 4 De G. A Sm. 217 ; Udny v. Udny (1869), L. B. 1 Sc. A Div. 
441 ; — ** The ci’i^ status is governed universally by one single principle, namely, 
that of domicile. ... It is on this basis that the person^ rights of t^e party, 
that is to say, the law which determines his majority or minority, his marriage, 
succession, testacy or intestacy, must depend, Lord Westbttrt, at p. 467; 
Sottomayor v. Be Barros (1877), 3 P. D. 1, 0. A.: — “It is a well recognised 
principle of law that the question of personal capacity to enter into any contract 
& to TO decided by the law of the. domicile,” per Cotton, L. J., at p. 6 ; Re Cookda 
Trusts (1887), 66 L. J. (oH.) 637, per I^iblino, J., following Sottomayor v. 
Be Barroa^ eupra ; Abd-Ul-Hteasih v. Farra (1888), 13 App. Cas. 431. Compare 
Stephens v. M^Farlar^ (1846), 81. Bq. R. 444 ; Dicey, Conflict of Laws, 2nd ed„ 
pp. 634 et aeq, ; Westlake, Private Intemational Law, 4th ed., pp. 41 et aeq. ; 
Foote, Private Intemational Jurisprudence, 3rd ed., pp. 368 et aeq. The last two 
writers 4o not, however, appear prepared to give unqualified support to the lea 
domicilii. As to capacity to contiaot see title Oontraot. 

(/) See per Loxd Maonaohtbn in Cooper v. Cooper^ supra, at p. 108; 

Perhaps in this country the question is not finally settled, although me pre- 
ponderance of opinion, here as well as abroad, seems to be in favour of the mw 
of the domicile, it may be that aU oases are not to be governed by one and the 
same rule,” Lord Watson, in the same case, speaks of the question as “a 
fertile subject of controversy” (p. 106), but one unnecessary to decide in the 
ease before him, the lea domicilii and the lea lod contractus not being in donfiict 
And compare Mah v. Roberta (1800), 3 Bsp* 163 (Lord Eldon); Simonin (falsely 
called MaXlac) v. MaUae (1860), 2 Sw. A Tr. 67:— ‘’In general the pemnal 
cqmpetenoy or inoompetency of in^viduals to oontraot has been h eld to dimend 
on w law of the place where the oontraot was made,” jper OBasawNKL, J., at 
p« ft ; Ogden v. Ogaen, [1908] P. 46, 0. A., at p. 69. 

(g) See Dioeyi Oonfliot of Iawb^ {pd e(|* 601 ^ riting Stot^, Conflipt of 
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capacity to enter into an ordinary mercantile contract (as distin- 
guished, for example, irorn a contract of marriage or a marriage 
settlement) may be governed not by the lex domicilii of the 
contracting party, but by the lex loci contractm (A). 

349. Capacity to enter into the contract of marriage is governed 
by the lex domicilii of^the parties (i), but involves special considera- 
tions (Jc). Capacity to enter into a marriage settlement or into any 
contract having reference to the assignment of property on marriage 
is governed by the lex domicilii so, also, a married woman 
domiciled abroM may dispose of property if the law of the domicil, 
permits her to do so, though she may be incapable of making the 
disposition by English law (m). 

A female infant domiciled in England cannot enter into an irre- 
vocable marriage settlement, that is to say, one which she cannot 
at a subsequent date repudiate, even though after her marriage 
she acquires a domicil in a country where the settlement would be 
otherwise binding (n); but she may, by acquiring a new domicil, 
lose the right to ratify the contract within a reasonable time after 
attaining her majority, with the result that she may repudiate the 
contract after the time during which by English law sne would be 
permitted to do so (o). 

Where an infant by the law of his domicil can trade and become 
bankrupt, the legal effect of his bankruptcy will (it is assumed) be 
recognised in England (p). 


Laws, 88. 430, 431; Westlake, Private Intemational Law, 4th ed., p. 203. See 
also p. 207, ante, 

{h) Male V. Eoberte (180^, 3 Esp. 163, Simonin (falsely called Mallae)y, Mallac^ 
^860), 2 Sw. & Tr. 01 ^ per Cbesswell, J. ; and see especially remarks of Gobbll 
Babnbs, P., in Ogden v. Ogden, [1908] P. 46, 0. A., at p. 69, on the words of 
CoTTOK, L.Jm in Sottomayor v. De Barroe (1877), 3 P. D. 1, 0. A., at p. 6, cited 
note (e), on p. 233, ante. Sir Qobbll Babuteb refers in particular to Story, Conflict 
^ of Laws, SB. 76, T6, on the inconvenience of aj^lying the lex demicilii to capacity 
to contr^t, and to the judgment of Pobtee, L, m Saulv. HU Creditors (l£27),6 
Martin (n. s.) (La.), 669, at pp. 696 — 698. See also Dicey, Confliot of Laws, 2nd ed., 
pp.638--640; Foote, Private Internationaljrurisprudence, 3rd ed., pp. 71 elstg, 
and pp. 369 et seg, ; Westlake, Private Intemational Law, 4th ed., p. 44. 

a (0 Sottomayor v. De Barros, supra; Brook v. Brook (1861), 9 H. L. Oas. 193 ; 
}aen v. Ogden, [1908] P. 46, 0. A ; imless there are cases of the legality or 
egality of a particular marriage not really involving a question of capacity at 
all. See p.2H, post, 

(k) These are oisoussed pp. 264 et seg,, poet; and see especially Cketti v. Cheiti 
<1908), 25 T. L. B. 146, ana title HuSbakI) AED Wife. 

(0 Re Cookda Trusts (1887), 66 L. ' J. (oH.) 637 ; Cooper v. Cooper (1888), 13 
App. Cas. 88. Compare Viditss v. O' Eagan, [1900] 2 Ch. 87, 0. A. 

(m) GttifpraWev. rbM7iy(1851),4DeG. &Sm. 217. Perhaps, however, this (iase 
is, not strictly concerned with capacity at dll, but rather of rights conferred by a 
marriage contract (see Foote, Private intemationalJurisprudenco, Srd ed., p. 78). 

(n) Be Cookers fruAts, supra; Cooper v. Coo^, supra. Except, of cour^, in 
cases' under the Infants Settlements Act, 1866 (18 & 19 Yict. c. 43). 

(o) Vidiiz V. C^Hagan, supra. By the change of domii^ the infant in that 
case lost the opportunity of pmking her settlement binding and irrevocatjle. 
Tho condition imposed by English law that affirmation or repudiation piust 
take place within a reasonable time after majority ** is a mere incident of stofus 
and has no application wbon the status is changed,’’ per OoxxiNS, L.J. ’ at 
p. 100. See aisb title Infaets aku Ohiu>ABE. ' 

(p) See ate^hme v.. McFarland (1846), 8 L Bq. E. (a.question of the 
title of the assignee of an infant bankrupt abtoad). The lex domicClU is clearlv 
.f^SGOgnised as decisive of the status of baakruptoy. 
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350. An assignment a husband to a wife which is invalid 
by the law of his domicil by reason of the wife's coverture, is 
(possibly) invalid in England (g). But where a legacy is given in 
trust by a testator domiciled in England to a married woman 
domiciled abroad without power of anticipation, the English court 
cannot sanction an arrangement, however beheficial to the legatee, 
which will involve an anticipation of the income of the legacy, even 
though by the law of her domicil no restraint on anticipation is 
recognised (r). 

361* A legacy bequeathed by a testator domiciled in England 
may be paid to a legatee on his own receipt if he is of full age by 
the law of his domicil, though still an infant by English law (s), 
and if he is under age according to both laws, it will be paid to him 
when he comes of age according to either law, whichever happens 
first (t). 

352. The English courts will not (it seems) follow the grant of 
letters of administration made by the courts of the country of the 
domicil in cases where to do so would be to act in contradiction to 
English law (a). Thus, a grant will not be made to an infant 
domiciled abroad, though competent by the law of his domicil, 
since his infancy would prevent him from exercising in England 
the authority given him (6). 

353. An English statute may impose on any British subject an 
incapacity to enter into certain contracts, and this incapacity will 

{q) Lee V. Ahdy (1886), 17 Q. B. D. 307. The lex domicilii and the lex loci con* 
tractue were, however, the same (as in Cooper v. Coeper (1888), 13 App. Cas. 88), 
and it is therefore uncertain how far this case may to regarded as an authority 
for lex domicilii in the matter of the wife’s incapacity. The decision is also 
justified on the ground that the vaJidily of an assignment of policies of insur- 
ance (which were the subject-matter of the assignment in the case in question) 
depends on the law of the place where the assignment is made ; see p. 217, ante. 

(r) Peillon v. Brooking (1858), 25 Beay. 218. EDad the sanction been given, it 
would have meant that a trust of perronalty declared by an English will in 
favour of a person domiciled in a foreign country was to be governed not by the 
English, but by the foreign law ; the capacity of the benenciary to enter into 
the arran^ment wto not denied, but the foreign law could not oe permitted to 
ovGiride the provisions of an English trust under the control of the English 
court. The case is not therefore on authority against the law of the domicil. 
But this decision also may be regarded perhaps as one affecting the validity 
of on assignment; see p. 217, ante. Compare also Kelly y. Belwyn, [1905] 
2 Oh. 117. 

15) Be HeBman^e Will (1866), L. B. 2 Eq* 383. 

( f) Be EeUman*9 Will, supra. Neither law is thus held to be exclusive. 

I a) See Be EOrUans (Duchess) (1859), 1 Sw. Ik Tr. 253. 

(h) lUd, Compare In the Goods of MeaJbyard, [1903] P. 127. These cases are 
illusirations of the general law governing capacity rather than of contractual 
oapeoity in particular ; but they oannot be quoted as authorities against the 
law of the aomidl, any more than Peillon y. Brooking, supra. The foreign 
administrator oannot claim an English grant as of right, and the Enghsh 
in the oases cited refused to make the grant, not from any preference 
for l^glish law oyer the law of the domicil, but because 1^ the general English 
law, the grant would in effect have been useless (Dicey, Conflict of Laws, 2nd 
ed., pp. 446—447). But where a grant is of a yery limited nature it will 
sometunes be made even to a minor domiciled abroad (Be Da Cunhxi iOomtess) 
(1828); I'Hag. Eoc. 237, grant limited to receipt of dividends to which, minor 
was entitled). 
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be recogaie^ by the English courts, spurt from all considesatitos 
of the domicil of the contracting party and of the place vrhere the 
contract \raB attempted to be made (c). 

354 . Disabilities imposed by the lex domicilii and resulting from 
a status of a kind not Recognised by English law will have no effect 
on the capacity to contract in England (d). 

Sect. 8. — Formalities of ContractM. 

355. As a rule the form (as distinguished from the essentials) of 
a contract is governed by the lex loci contractus (e)^ and a con-* 
tract which does not comply with the requirements of that law 
in ' the matter of form is invalid in England (/)• Thus, the 
formalities required to constitute a valid marriage are exclusively 
governed by the Ux loci contractus^ whatever the domicil of the 
parties {g). 

A contract in writing entered into abroad and void by the lex 
loci contractus for want of a stamp is a nullity in England (A), and the 
document in which it is contained is not receivable as evidence of 
the contract in England (i) ; but where a document is merely- in- 
admissible as evidence by the lex loci for want of a stamp and is 
not void, it may be received as evidence in England (k). 

(c) The Boyal Marriage Act, 1772 (12 Geo. 3, c. 11), is an example. The 
incapacity to marry except as provided by the Act is a personal inoajMcity 
whi<m follows the descendants of George lu. wherever they may be, and myall, 
dates (in England at any rate) all their marriages wherever contracted (The Sussex 
Peerage(l^^), 11 CL&Ein. 8o, H.L.). And see title CONSTITUTIONAL LAW,po8f. 

(cZ) This is a branch of the general rule that the courts of no counti^ recognise 
the penal laws of another, nor a status inconsistent with the policy of its own 
laws: Huntington v. AttriU, [1893] A. 0. 150, P. 0. (penal : Worms y. j)e 
Valdor (1880), ^ L. J. (on.) 261 ; Be Selofs Trusts, [1902] 1 Ch. 488 (French 
*• prodigue ”). Beligious ana racial disability, monastic vows or slavery, would be 
other examples (SommersetVs Case (1772), 20 State Tr. 1 ; Forbes v. Cochrane (\%2^\ 
2 B. & 0. 448 ; CheUi v. Cheiti (1908), 25 T. L. £. 146 ; Dicev, Conflict of Laws, 
2nd ed., pp. 459 et sea,). But the effects of a statuaiunposed by the Ux domiaHi, 
but unknown to ana contrary to the policy of English law, will be recognised in 
England so far as concerns acts done and rights acquired in the country of the 
domicil itself (see Dicey, Conflict of Laws, 2nd ea., pp. 461—463). Quaere, 
whether a contract made in the country of the domicil, and wholly void by reason 
of a penal disability of the party contracting, would be good m England (see 
Dicey, Conflict of Laws, 2nd ed., pp. 551, 552.) Apparently it would not. 

(e) Compton v. Bearcroft (1769), 2 Hag. Con. 430, n. ; DahrympU v. DalrympU 
(1811), 2 Hag. Con. 54 ; Kent v. Burgess (1840), 11 Sim. 361 ; OuSprioMe v' 
Young (1851), 4 De G. & Sm. 217; Leroux y. Brown (1852), 12 0. B. 8oi^ at 
p. 824. Compare Benham y. Momington (Earl) (1846), 3 0. B. 133 ; BrinUey y. 
A.-G. (1890), 15 P. D. 76 ; Ogdm y. Ogdm, [1908] P. 46, 0. A. Where an 
offer nme in one country is accepted in another, the contract is regarded as 
being made in the country from wmoh the acceptance is sent : Cowany. O' Connor 
(1888), 20 Q. B. D. 640 ; compare Eenthom y. fVoier, [1892] 2 Oh. 27, 0. A. 

(/) As in BTsnt y. Burgess, supra* 

(g) Compton y. Bearcroft, supra; DalrympU y. BcdrympU, swm; Kent ri 
Burgess, supra ; Ogden y. (^den, supra. See p. $156, post, wnere the subject of 
the formabties of marriage IS fulW discussed. 

ih) Alves Hodgson (1797), 7 Term Bep. 241 (promissory note)* 

I (0 Ibid. , 

(A) Bristows y. SegusviUe (1850), 5 Exch. 275 (teoeipt) ; s^ also (Xegg y. Le^ 
3 Oamp. 166b 
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, But ft contract made abroad which conforms In every way to 
the loci contractus both as to form and otherwise may never- 
theless not be enforceable in England, if the English rules of pro- 
cedure require it to be proved in some particular way. For instance, 
mere matters of evidence and proof, such as the observance of the 
requirements of the Statute of Frauds, are* regulated by the lex 
fori (Z). 

An exception to the general rule is to be found in the case of a 
contract relating to immovables, the formalities of which are 
governed by the lex situs (w). Where, also, an Act of Parliament 
intended to take efEect outside England (so far at least as British 
subjects are concerned) prescribes or permits certain formalities in 
connection with contracts made abroad, the English courts are 
bound to recognise the validity of such contracts, even though they 
do not comply with the forms of the lex loci contractus (n). There is 
also authority for a further exception to the general rule — namely, 
that where a contract made in one country is intended to be per- 
formed wholly in, and to be governed by the law of, another, it will 
be valid in England though its formalities may not comply with the 
Ux loci contractus, if they satisfy the requirements of the law by 
which the parties intended that their contract should be governed (o). 
So, a marriage settlement dealing with property situate in England, 
and intended by the parties to be governed solely by English law, 
may perhaps be valid in England, though void by the lex loci 
contractus because not in the form prescribed by that law (p). 


(Z) See Leroux v. Brovm (1852), 12 0. B. 801 (valid French contract unen- 
forceable in England owing to absence of note or memorandum I’oquired by 
Statute of Frauds). Seep. 307, posZ. 

(m) Waierhouee v. Stanafidd (1852), 10 Hare, 264 ; Adams v. Cltdterhuck 

10 Q. B. D. 403. On this point see, however, Dicey, Conflict of Laws, 2ud ed., 
pp. 502, 503. Mr. Dicey also raises a question as to the form of contracts made 
in one country relating to movables situate in another (Dicey, Conflict of Laws, 
2nd ed., pp. 543, 544). 

(n) Compare the Foreign Marriage Act, 1891 (54 & 55 Yiot. c. 74), which 
enables a marriage which will be recognized as vahd in England to be celebmted 
in any part of the world, provided one of the contracting parties is a British 
subject and the provisions of the Act are complied with. But the courts of a 
foreign country are not boimd to recognize such a maiTiage as valid outside tibe 
British Isles (Hay v. Noriheote, [1900] 2 Ch« 262. See p. 258, post ; compare 
also the Bills of Exchange Act, 1882 (45 & 46 Yict. o. 61), s. 72. 

(o) Van ChriUten v. Digby (1862), 81 Beav. 661, per Bomiily, M.B., at p. 567. 
Jt$ maraeiUea Extetiaion Baikuay and Land Co,, Smallp^e'a and BrandorCs Cases 
^885), 30 Oh. D. 598, decided that the drawer of a bill who had indorsed it in 
iVance to an indorsee in England in a form invalid by French law was never- 
theless liable in England ; whether the acceptor would also have been liable was 
left open. Apart altogether from other considerations, this case may perhaps be 
regarded as one of estoppel (see per Bomeb, L. J., in Embtricos v. Angto^Austrian 
Bank, [19051 1 K B. 677, 0. A., at p. 682; see also the Judgment of Yauohah 
WnxiAlcs, L. J., at p. 684). In Be Bankea, Bwnolda y. Mlia, ri902|[ 2 Ch. 333, a 
marriage settlement made in Italy and void by Italian law ^th in form and 
fdbatance was held good in England, the settlement being in Ehj^sh form, 
dei^g with Bnglirii funds and dearly intended to be governed by iSagliiA law; 
The question as to the form of the settlement does not, however, appear to have 
heiffi raised or argued and is not discussed in the judgment. Mr. Dicey j[Ootifliot 
of Laws, 2nd ed., pp. 543, 544) regards this role as reasonahle, though Wuhiing 
in au&ority ; he does not, however, refer to the last^mentioned casOk 

(jp) Ms Bankea, Bsgnolda v. EUia,, aupra. 
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356. The essential validity of a coiltraot (as distinguished from 
its formal Validity (g) ) as well as its interpretation and effect (f), and 
the rights and obligations of the parties to it («), are governed (with 
certain exceptions) the law which the parties have agreed (t) or 
intended shall govern it, or which they may be presumed to have 
intended (a). This law is generally known as the proper law of the 
contract (6). ^ 

Thus, a bill of lading for goods shipped between England and 
America containing an exception against negligence which is void by 
American but good by English law will be governed by the proper 
law of the contract as denned above (c); so also will the validity - 
of a contract made in England, but to be performed in another 
country where it is void ns being in restraint of trade (d ) ; or of a 
submission, contained in a contract signed in England but to be 
performed in Scotland, which is made void by Scottish law because 
to an unnamed arbitrator (e) ; or of a promise made in Denmark to 
marry in England (/). 

In the same manner the proper law of the oontract governs the 
construction of a marriage settlement executed out of England (g), 
as well as the execution of the trusts declared in such a settlement 
or any other instrument (h) ; the rights and obligations arising 
from a valid submission to arbitration entered into abroad (i) ; the 
liabilities in respect of sea-damage and its incidents under a contract 
of affreightment from a foreign port (A;) ; the liability of carriers 


(q) B» MUtouri SteamfMp Oo. (1889), 42 Ch. D. 321, C. A. ; Hamiyn v. Talisker 
Diftillery, [1894] A. 0. 202 ; 8otUh African Breweriw y. King, [18991 2 Oh. 173: 
[1900fl Oh. 273, 0. A. 

(r) Chatemy r. BraxUUm Submarine Telegraph Oo,, [1891] 1 Q. B. 79, 
0. A. ; jB« Fib^fertAd, Surman y. Fitzgerald, [1904] 1 Oh. 373, 0. A. 

(•) See Penineular and Oriental Sieamehip Oo. y. Shand (1865}, 3 Moo. P. 0. 0. 
(n. &} 272; Chamberlain y, Napier (1880), 15 Oh. D. 614; Jaeoibs y. Oridit 
Lyonnaie (1884), 12 Q. B. D. 589, 0. A. ; Be Mieeowri Bteamehip Oo., etipra ; 
Ohatenav t. BraxUian Submarine Tdegraph Oo., eupra; Spurrier y. La Oloc^, 
[1902] A. 0. 446. 

(0 ^ The Nina (1867), L. B. 2 A. ft B. 44 ; Oreer v. Poole (1880), 5 
Q. B. D. 272 ; The Mary Thomae, [1894] F. 108, 0. A. 

(a) See oases dted aboye and those cited below, which all illustrate the 
general principle. 

See Dioey, Oonfliot of Taws, 2nd ed., pp. 529, 530. 

(e) Be Mieeouri Steamehw Oo., etmra- (bill of lading in the English form, 
. .adiB in America, for goods shipped from America to England in an English 
ship held goyemed by English law). And see titles Oabbibss, ToL IV., p. 1 ; 
SBirmra iin> NAvioAxioir. 

(d) South A/riaan Breweriee y. King,mima (contract held goyemed by foreign 
law though Blade in England and in English form). 

(e) Bamyn y. TaUeher DieBBery, eupn (contract held goyemed by 'B'.nc|.1iyh 
law as best eflectnating intention of mumes). 

(/) Btm$m!-y, Dwam (1906^ 96 L. T. 32. Ba this case it appeared that though 
the lice loot Oentfwdue noogoMei the existence of a contract it gave no temeay 
for the breach of if . 


(?) Ou^pratU y. Toung (1851), 4 Da 0. ft Sm. 217; Chamberlain y. Aopfer. 
supra ; Be Samard, Barnard y. White (1887), 56 L. T. 9. - 

t. (A) Chamberlain y. Napier, supra, 
if) Spurrier y. La ObteKe, eupra. 

1^ Uoyd y. Quibert (1865), L. B. 1 Q. B. 115, Ex. Oh. 
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under a through contract of carriage (Q ; and the construction of a 
foreign power of attorney (m). 

But an Act of Parliament or the rules of English law may 
always invalidate in England a contract which would otherwise M 
valid by its proper law (»). 

357. No difficulty arises when the parties themselves expressly 
stipulate that their contract shall be governed by a particular 
law(o). But where the parties have made no such stipulation, it 
becomes necessary for the English courts to ascertain, from a con- 
sideration of the contract as a whole, what the intention of the 
parties in fact was, or what it may be presumed to have been (p). 

There are, in the first place, certain presumptions which enable 
the courts, but only in the absence of other circumstances, to arrive 
at a conclusion on this difficult question. Prim& facie, the proper 
law of a contract is Resumed to be the Ux loci co/ntractus (q), but 
the cases in which there is an entire absence of any other indication 
of what the intention of the parties may have been are not common, 
and it is impossible to lay down any single and definite rule (r). 


if) PtninBidar and Oriental Steamship Co, y. Shand (1865), 3 Moo. P. 0. 0. (n. 8.) 

212 . 

(in) Chatenay y. Brazilian Submarine Telegraph Co,, [18911 1 Q. B. 79, 0. A. 
(n) As, for instance, the Boyal Marriage Act, 1772 (12 &eo. 3, all); The 
Sussex Peerage (1844), U 01. & Pin. 85 H. L. ; see p. 244, post, for a discussion 
of the cases where a contract good by its proper law is inydid in England 
because contrary to English law or pohcy. 

((^ The Nina (1867), L. B. 2 A. & E. 44 (a^ement s^ed by Briti^ mate 
of Portuguese yessel to be bound by commercial law of Portugu during period 
of service) ; The Mary Tlwmas, [1894] P. 108, 0. A. (English policy of insurance 
with stipulation * * general average payable as per foreign statement *’). Compare 
Gudprattey. Yowng (1851), 4 De G. & Sm, 217. 

ip) Lloyd y. Ouibert (1865), L. B. 1 Q. B. 115, Ex. Oh. : **It is necessary to 
consider by what general law the parties intended that the transaction should be 
governed, or rather to what general law it is just to presume that they have 
submitted themselves in the matter,” per Willes, J., atpp. 120, 121 ; Chartered 
Mercantile Banh of India v. Netherlands India Steam Nawgatim Co. (1883), 10 
Q. B. D. 521, C. A. ; ** The question is ... of tho intention of the parties, and 
one must look at all the circumstances and gather from them what was the 
intention of the parties,” per Brett, L.J., at p. 529. Compare Hamlyn y. 
TaUsker Distillery, A. 0. 202 ; South African BrexoeriesY. iSTinq, [1899] 2 

Ch. 173 ; [1900] 1 C9h. 273, 0. A. Mr. Westlake (Private Intemationsa Law, 4th 
ed., pp. 280, 281) prefers a definition in which the intention of the parties does not 
play so prominent a mrt, and his views remain unshaken by the recent decisions 
dM a&ve. The whole question is exhaustively discussed by Dicey, Conflict of 
Laws, 2nd ed., Appendix,. Note 18, pp. 814^21, who preiers to say that the 
essential validity is goveined ” indirectly ” by the pr^er law of the contract. 

{f) Arnott y. Bedfem (1825), 2 C. & P. 88 ; Scott y. Pilkington (1862), 2 B. & S. 
11; Peninsular and Oriented Steamehin Co. y. Shand (18&), 3 Moo. P. C. C. 
(n. 8.) 272 : ** The general rule is that tne law of the country where a contract is 
made governs as to the nature of the obligation and the interpretation of it,” per 
TUBjraUEt, L.J., at p. 290) ; Lloyd y. Quihert (1865), L. B. 1 Cl. B. 115, Ex. Oh. : 

is generally agr^ that the law of the place where the contract is made is 
pr^nd facie that which the parties intended or ought to be presumed to have 
adopted,” per Willes, J., at p. 122; Jacobs y. Credit Lyonnais (1884), 12 
Q. B. D. 589, 0. A. ; Bo Missmri Stoa/nuhip Co. (1889), 42 Ch. D. 321, 0. A. ; 
> Gibjbs A Sans v. SociSU IndiuMelle et ComnercModes MHaux (189(^, 254^ B. D. 
399, 0. A. I Chatenay y. BravUian Suhmarino Telograph Co., [1891] 1 Q; 79i 0. A. 
. (r> See per UNSrSf MB., in Jacobs y. (hmt Lyanmis, ni p. 601 1 
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The fdllowing matters must be considered. A contract made 
in one country but wholly to be perfbrmed in another may, in the 
absence ol other circumstances, be regarded as intended by the 
parties to be governed by the lex loci solutionis (a). Thus, a marriage 
settlement executed in Scotland but declaring trusts of English 
realty was held to be* governed by English law (t); and so also was 
a contract to marry made in Denmark, where the married home was 
intended to be in England (a). And, in particular, a bill or cheque 
drawn abroad and payable in England is governed, so far as its 
essential validity is concerned, by the law of England (&), 

It is also very material to consider if the contract or any 
stipulations contained in it are void or invalid under one system of 
law though good under another, for it will be generally presumed 
that the parties contracted with reference to that law which would 
best effect the purpose of the agreement (c) ; though a partial 
invalidity of the contract under one of the laws which is possibly 
applicable is not conclusive (d). In certain circumstances, the law 
of the place with which the contract has the most real connection 
will be regarded as the law governing the contract (e). 

The nationality of the parties has little or no bearing on the 
question of their intention (/), and not much weight is to be 
attached to residence under any particular system of law(^). 

** There can be no hard and fast rule by which to constnie the multiform com- 
mercial agreements with which in modem times we have to deal.” Compare the 
language of Kekewigh, J., in South African Breweries v. King, [1899] 2 Oh. 
173, at p. 179, where he speaks of sound ideas of busmess, convenience and 
sense.” 

(s) See per Lord Esheb, M.B., in Chaktiay v. Brazilian Submarine Telegraph 
Co,, [1891] 1 Cl. B. 79, 0. A., at to. 82, 83 (power of attorney). Compare Oihhs 

SoTie V. SociiU Industrielle ei Uommerciah dee Mitawa (1890), 2d Q. B. D. 399, 
C. A. But see per Loid HebschelIi in Hairdyn v. Teduher Distillery, [1894] 
A. 0. 202, at 207, 208 : ** No doubt the lex loci solutionis is a matter of 
great importance. The lex loci contractus is also of importance but neither 
of them IS in itself conclusive.” 

(t) Chamberlain v. Napier (1880), 15 Oh. D. 614. Here, however, the part 
of the settlement dealing with the English property was in English form, and 
English law was clearly intended to apply. 

M Hansen v. Dixon (1906), 96 L. T. 32. Compare also Norden Steam Co, 
V. Dempsey (1876), 1 0, P. D. 654. 

(6) Robinson v. Bland (1760), 2 Burr. 1077 ; Moulis v. Owen, [1907] 1 K. B. 
746, 0. A. ■ 

(c) Re Miseowri Steamship Co. (18891, 42 Ch. D. 321, 0. A. : The law which 
womd make the contract valid in all particulars is the law to regulate the 
conduct of the parties,” per Eby, L.J., at p. 841. Compare Peninsular and 
Oriental Steamship Co, v. Shand (1865), 3 Moo. P. 0. 0. (n. s.) 272 ; Hamlyn y, 
Talisker Distillery, supra, per Lord Ashbottbne, at p. 215; South African 
Breweries v. King, supra, 

(d) South African Breweries y. King, supra, per Kbxewioh, J., at p. 181. 

(e) Per Eekewioh, J., in South African Breweries v. King, eupns, adopting 
the phraseology of Mr. Westlake (Pnvate Xhtemational Law, 4m ed., p. 280^ 
This was the case of a contract of service made in England but to be p^ermed 
in South Africa, and it was held that South African law must be apnlM. Corn* 
pare Ohamherlain y, Napier, ei^a (settiement mede in Scotland declaring trusts, 
of English tesXbyi h^, govemed by Englidi la^). 

(/) Be Miesouri SteamSh^ Co,, supra, at p.. 329. 

.(p) South Afiriam Brmma y. King, supra, Ezoept, perhatNi, in the case of 
vMly ineroantQe ooMw see Chartered MmanbOe Bank ef India v. Nether^ 

India Steam Co, (1883), 10 Q. B. P. iStU 0. A. ; Jaeohey, Oridi$ 
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The form ol the contract (h) and the fact that it contaiiili phrases 
peculiar to one system of law (i)f as well as the language in which it 
IS expressed {k), are relevant^ though the last is certainly not con- 
clusive ({) ; but a stipulation that the parties agree to be bound 
in all things by the jurisdiction and decision of the courts of a 
particular country will be practically decisive *( 7 / 1 ). 

358. Certain presumptions arise in the case of particular classes 
of contracts. A marriage settlement is presumed to have been 
intended by the parties to be governed by the law of the matri- 
monial domicil, in the absence of circumstances indicating a con- 
trary intention (n). An English policy of insurance is governed by 
English law, unless the underwriter stipulates to the contrary ( 0 ), 
and the nationality of the ship and goods insured is immaterial (p). 
A contract of affreightment, where the parties have not otherwise 
expressly provided, will be governed by the lav of the ship’s 
flag iq) unless it is clear that it was intended to adopt some other 
law (r). The owner of cargo, in the absence of stipulation to the 
contrary, ships it to be dealt with by the law of the ship’s flag. 
Thus, the validity of a bottomry bond given by the master of 
a ship is governed by the law of the flag (s). A general average 
adjustment is governed by the law of the place where the voyage 
properly and actually terminates (t). A through contract of 
carriage is governed by the lex loci contractus, in the absence of 


(A) Ghamhtrlain v. Napier (1880), 15 Oh. B. 614 (maxriage settlement in 
Scotch form) ; He Barnard, Barnard r. White (1887), 56 L. T. 9 (same) ; The 
Leon XIII, (1883), 8 P. D. 121, G. A. (Spanish articles entered into by British 
sailor) ; Chartered Mertxmtile Bank of India v. Nelherlande India Steam Navigation 
Co. (1883), 10 Q. B. B. 521, 0. A. (English bill of lading) ; Be Mieeouri Steamship 
Co, (1889), 42 Oh. B. 321, 0. A. (same). 

(») The Leon XllL, supra; The Industrie, [1894] P. 58, 0, A. ('* Queen's 
enemies ” in chartemorty). 

(h) The Leon XUI., supra; The Industrie, supra; Chatenay y. Brazilian 
Submarine Telegraph Co., [1891] 1 Q. B. 79, 0. A. 

g The Industrie, supra, 

) Royal Exchange Assurance Co, v. Sjoforsakrings Ahtiebolaget Vega, [1902] 2 
K. B. 384, 0. A„ at p. 394. And see Kirchner v. Gluten (1908), 127 L. T. Jo. 166. 

(n) See Re Fitzgerald, Surman v. Fitzgerald, [1904] 1 Ch. 573, 0. A., at p. 587 ; 
and p. 277, post, 

( 0 ) Greer y. Poole (1880), 5 Q, B. B. 272. Compare Spurrier y. La Cloche, 


supra. 

(p) Greer y, Poole, supra, 

(;) Lloyd V. (1865), L. B. 1 Q. B. 115, Ex. Cb. In this remarkable case 

the plaintiff was a British subject who had chartered a French ship at a Banish 
Wdst India port for a voyage from ’Sajti to Havre, London, or Liveipool, at 
diiartereris option, and it was held that Frendi law must be applied because 
no oiroumstanoes could be shown which indicated any intention to adopt any 
of the other possible laws. See also The August, [1891] P, 328. See also title 
Sbippino anb NAViOATidsr. 

(r) See TAe Patria (1871), L. B. 3 A. & E. 436 ; The San Roman (1872), L. 3. 
8 A. d; E. 583 ; The Induetrie, supra. 

{s) Proege v. Suart, The " Kamah ” (1869), L. B. 2 P. 0. 505 ; The Gaetano 
and Maria (1882), 7 P. B. 1, 137, 0 . A. The reason is to be found in the right 
of the master, outside the oontract of affreightment altogether, to deal with Ihe 
cargo At a port of distress. Compare The Industrie, supra; The StetHn (188^, 
14 JP. B. 142. See titles Jnsubancosj Bmppiira anb NAViaATioir. 

(tysm y. mUon (I879), 4 0. P. B. a29j Atmod y.Beltar (1880), « 0. B. B. 
at p. 289, 0. A. Oompare HatHe y. Searanumga (1872), L. & 7 Ck P. 481 1 
the Mary Thomae, [1894] P« lOS, 0. A* See ritte IirsvBAKcai. 
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Conflict of JU.wb« 


SsoT. 4. oireumstances whioh indicate a contrary intention of the contrac^g 
Law parties (a). 

Govendng A contract relating to immovables is (probably) governed by 
Corots, the lex situs' (b). 

imznoTBbies. A contract for professional services to be rendered by an 
Professional advocate or other skilled practitioner is, so far as his remuneration 
serYices. is concerned, governed solely by the law and custom of his profession, 
as, for example, by the custom of the bar to which he belongs (c). 
Agent A contract effected through an agent is unaffected by the law which 

may be applicable to the relations between the principal andagent(d). 
ScYerable A contract may be governed by two different laws, where the 
contracts. subject-matter is severable and the intention of the parties that two 
laws should ap^ly clearly appears (e). ^ 

Incorporation Where a foreign law is stated to be incorporated in a contract, the 
of foreign law. extent of the incorporation is merely a question of the construction 
of the instrument (/). 

Seot. 6 . — Legality of Contracts^ 

SiTB-Sxor. 1 . — In Oenerah 

How legaiitj 359. The rule that the essential validity of a contract is governed 
of co^ract by the proper law of the contract, as ascertained on the principles 
detM^ned forth above, is one which admits several exceptions (^). A 
distinction is to be drawn between contracts which for some reason 
or other have no legal effect, as, for example, a contract in English 

(a) See Peninsular and Oriental Steamship Co. v. Shand (1865), 3 Moo. P.’0. 0. 
(e. s.) 272 ; Cohen y. Souih Eastern Rail. Vo. (1877), 2 Ex. D. 253, 0. A. These 
two cases clearly show that here as elsewnere the intention of the parties 
is the true test; but presumptions as to intention are less easily raised m this 
class of contract (Dicey, Conflict of Laws, 2nd ed., pp. 580 et seq.), Qucere^ 
as to incidents taking place under the various systems of law through whioh 
the carriage extends (ibtd., p. 581), See title Oabbiers, Yol. lY., p. 1. 

(5) Campbell y. Dent (1838), 2 Moo. F. 0. 0. 292. See a learned and exhaustive 
note on this subject in Dicey, Conflict of Laws, 2nd ed., pp. 810—813. Mir. 
Westlake prefei-s the proper law of thb contract so fax as the lex situs does not 
prevent tl^ contract from being executed (Private International Law, 4th ed., 
p. 285), 

(c) R. y. Doutre (1884), 9 App. Cas. 745. The case was that of a barrister, but 
Lord Watsoe’s words at p, 752 are wide enough to cover all professions 
governed by an etiquette and code of rules of their own. In such a case the 
lex loci contractus or solutionis is immaterial. Bee title Babeisters, Yol. II., at 
p. 393. 

(d) See Armstrong y. Stokes (1872), L. B. 7 Q. B. 598 ; Maspona y Hermfino 
y. Mildred (1882), 9 Q. B. D. 530, 0. A. ; and compare Pattison y. Mills (1828), 
1 Dow & Cl. 342, H. L. ; Chatenay v. Brazilian Submarine Telegraph Co., [1891] 
1 Q. B. 79, 0. A. In other words, the proper law governing such a contract 
is not necessarily the same as that governing the contract between the principal 
and his agent. 

(c) Chamberlain y. Napier (18S0), 15 Ch. D. 614, where it was held that 
English and Scotch law applied respectively in tiie case of a settlement made in 
Scotland d^Iaring trusts of English realty in English form, and of Scot^ 
personalty in Scotch form ; Hamlyn y. Talishsr Distillery ^ [1894] A. 0. 202. 

(/) Re Suss and Sibeth, Ex parte Dover (1887), 18 Q. B. D. 660, 0. A.; that 
is, the whole of forei^ law is not necessarily mcorporated. 

(o) See on this difficult subject a" very learned note by Mr. Dicey (ConjBict 
of Laws, 2nd ed., pp. 814—821); and also Voote, Private Iptemational, Juris- 
priidenoe, 3rd ed., pp. 885 etseq. > 
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IftW unsuwor^ by consideration, and contracts which rtre either Snor. #. 
expressly forbidden by positive law or are not recognised as valid Legality of 
beeanse conflicting with some rule of policy adopted by the courts. Contracts. 
It is apprehended that a contract which fell in the first of these two 
classes would be governed as to its essential validity by its proper 
law, whatever that might be (/>) ; but where a question of the 
legality or lawfulness of a contract is involved, different considera- 
tions apply (i). 

Sub-Sect. 2.— (7o»i^rac^ illegal hy their Proper Law* 

360. A contract illegal by its proper law will not be enforced in illegal hj 
England (A;), and this rule probably holds good even where the proper taw. 
contract is one which violates the revenue laws of the country by 

whose law it is governed (Q, although foreign revenue laws are 
generally disregarded by the English courts (m). 

Sub-Seot. 3. — Cordracta Illegal by the Lex lod cmtradua* 

361. There is authority for saying that a contract, the making illegal by 

(as distinct from the performance) of which is illegal by the lex loci 
contractus, is not actionable in England (n). evtumam. 

Sub-Sect. 4. — Cordracta Illegal by the Lex loci aolutionia, 

• 

362. A contract illegal by the law of the country where it illegal by taw 
is to be performed will not be enforced in England (o). Thus, an tseitohuianit. 

(h) Provided always that the lex fori does not regard the circumstances which 
mi^ht render the contract invalid by its proper law as conflicting with its own 
notions of policy or morality. Compare Re Fitzgerald, Surman v. Fitzgerald, 

£1904] 1 Ch. 573, 0. A., where this distinction is discussed, and a contract valid 
by its proper law (that of Scotland), but of a kind not recognised in English law, 
was nevertheless upheld because not against public policy as defined in England. 

Joyce, J., had decided otherwise ([1903] 1 Oh. 933). 

r<) Dicey, Conflict of Laws, 2nd ed., pp. 545 et aeq, 

(k) Westlake, Private International Law, 4th ed., p. 282, citing Hertz v. Riera 
(1840), 11 Sim. 318, in which case the contract was both made and {aemble) to £e 
performed in Spain. The rule may also bo deduced from the converse reasoning 
m Quarrier v. Volaton (1842), 1 Ph. 147. Since persons aro unlikely to contract 
with reference to a law which would make their contract illegal, the absence of 
authority is hot surprising. 

a Boucher v. Lawaon (1734), Lee temp. Hard. 84, 194, is not a very conclusive 
ority the other way. 

(w) PCanehi v. Fletcher (1779), 1 Doug. (K. B.) 261 ; Jamea v. Catherwood 
(1823), 3 Dow. & By. (k. b.) 190. Compare Sharp v. Taylor (1848), 2 Ph. 801. 

tn) See Foote, Pnvate International Jurisprudence, 3rd ed., p. 385: 
question of legality may arise with reference to the contracting of the agreement 
and not to its performance. The consideration, on one side or the other, may eit W 
be a thine in itself unlawful to exchange for any promise or unlawful with refer- 
ence to Ihe particular promise for whi^ it is given. G^ere is no authority for 
sayine that ihe question of legality in such oases as these is determined by any 
other law than that of the place where the contract is entered into, except the 
dietumia Robinaott y« Blgma ( (1760) 2 Burr. 1077).” The authorities are never- 
tiieless very scanty. But see BranUy y. South EaaUm Bail. Co. (186^, 12 0. B. 

(V. s.) 63, per Ebie, 0. J., at p. 72 ; and compare the reasoning in Quarrier v« 

OdeUn, aupta, and in PatHaon v. MiUa (1828), 1 Dow & OL 342, H. L.» 
which are converse cases. Perhaps Seriz v. Riera, aupra, is more prop^ly an 
illustration of this rule. 

(o) McuHa v. Owen, [1907] 1 K B. 746, 0. A. Compare Bigga v« Lawrence 
(1788), 3 Term Bep. 454; v. Pstioiima (1791), 4 Tern Bep. WaymeU 
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SKtt. agreement to be performed in England, made in France and voUd 
LegalUy of by French law, will not be enforceable in the English courts if 
Contiaats. ohampertous (p), nor will any contract made abroad be good ih 
England if it have for its purpose the smuggling of dutiable goods 
into this country (g); but toe knowledge that goods sold and 
delivered abroad may* possibly be smuggled into England will not 
disentitle the vendor to sue for the price (r). 

But where a contract is made in England and its performance in 
a foreign country would be a violation of the revenue laws of that 
country, it will nevertheless be valid in England («). 

Sub-Seot. 5. — ConiracU Illegal hy English Law, 

llkg^ hj 368. Contracts which are illegal by the lex Jori will clearly not 
Sngiish law. be enforceable^ whatever may be their eflfect nnder other systems of 
law. No English court would entertain an action based upon a 
contract which eonfiicted with, and was in violation of, the rules of 
English law, even though by every other law which could possibly 
be relevant its validity was unimpeachable (a). 

Public policy Contracts, whatever their proper law, are illegal in England 
and morality, jf contrary to English ideas of public policy (6) or morality (c), Or 
even if any part of them is so contrary (d). Thus, an agreement void 
by English law (e), as in restraint of trade in England (/), or one 

▼. Need (1794), 6 Term Rep. 599 ; Light/oot v. Tennant (1796), 1 Bos. & P. 551. 
Though the principle is dear, it may be pointed out that in all the cases cited 
the place of performance was England, and the contracts would probably have 
all been ille^ by English law as the lex fori whether they had been performed 
there or elsewhere; the contract in Light/oot y. Tmnanl, supra, was m fact in 
direct yiolation of an English Act of Parliament (7 Geo. 1, c. 21, s. 2). 

(р) Qrdl y. Levy (1864), 16 0. B. (n. s.) 73. See title Action, Vol. I., p. 1. 

(^) Clugas y. Penaluna (n^l)> ^ Teim Itep. 466 ; Waymell y. Need (1794), 6 

Term Rep. 599. 

(r) Peltecat v. Angdl (1835), 2 Or. M. d; R. 311 ; compare y, Fulton 

(1908), 99 L. T, 92. 

(«) Simeon v. Lazett (1813), 2 M, & S. 94 ; Bazdt v. Meyer (1814), 5 Taunt. 
824, Ex. Oh. ; Sharp y. 'Taylor (1848), 2 Ph, 801. Compare Boucher v. Lawaon 
(1734), Lee temp. Hard. 84, 194; Planchi y. Fletcher (1779), IDoug. (K.B.) 261. 
The mstinction between this rule and that referred to at p. 243, anfs, is that 
here the contracts are made in England. Probably this rule only applies to 
foreign counhies strictly so-called, and not to parts of British territory other 
than England, which are of course foreign countries for most purposes of 
private international law (see Dicey, Oonmct of Laws, 2nd ed., pp. 553 — 555). 
But no action lies in England to recover a rate imposed in a colony under a 
colonial statute {Sydney Jfuntctpal Council y. Bull, [1909] 1 K. B. 7). 

(a) See Dic^, Conflict of Laws, 2nd ed., pp. 549 et aeq. For contracts that 
are illegal by English law, see title OoNTRACrr. 

0 Sope y. Nope (1857), 8 De G. M. & G. 731, 0. A. ; Orell v. Levy (1864), 16 
0. B. (n. bO 73 ; Bouaillon y. Bouaillon (1880), 14 Oh. D. 351 ; Kaufmany% Qeraon^ 
ri904j 1 E. B. 591, 0. A. Quaere, whether a gaming contr^t not illegal by the 
loci contractus can be enforced in England (see per Oozens-BLuidy, L.e., in 
Moulie y. Owen, [1907] 1 K. B. 746, 0. A., at p. 756) ; the language, however, of 
th0 Court of Appeal in Nyama y. Stuart King, [1908] 2 E. B. 696, 0. A., seems 
to suggest that the^ English courts do not yet regard a gaming contract as 
involving anything immoral. 

(с) ^per WxufOT, J., in Bohineon v. Bl(md (1760), 3 Burr. 1077, at p. 1084 ; 

Eou/maa V. Gerioa, eupra. , 

(d) See Nope v. Hope,eupra, 

, u) Qrdl y. IfCuy, 
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ojbtained by moral^ coercion or duress Ig) or entered into for the 
purpose of a collusive divorce (ft), is illegal in England, even though 
it be valid by its proper law. 

But a contract good by its proper law, though invalid in England, 
will nevertheless be enforced in England, if not inconsistent with 
public order or good morals (i). 

Sect. 6 . — Assignability of Contract. 

364. The assignability of a contract and the effect of the assign- 
ment as against the debtor are governed by the proper law of the 
contract (a) ; but the validity of the assignment itself depends in the 
case of a debt represented by a document of title or otherwise, such 
as a negotiable instrument or a policy of insurance, on the law of 
the place where the assignment takes place (i>); and in the case of 
a bare chose in action on the law of the forum for the recovery of the 
debt, which will usually be the place where the debtdr resides (e) ; but 
both these rules are of course subject to any rules of procedure with 
regard to the parties to an action on the assignment imposed by 
the lex fori (d). ^ Accordingly, the assignability of an English pro- 
missory note will be governed by English law, and it will be trans- 
ferable by delivery in France so as to give the transferee a good 
title in England, though it may not be so transferable by French 
law (e) ; but the validity of the delivery itself, as distinguished 

{g) Kaufman v. Oeraon, [1904] 1 K. B. 591, 0. A. 

{h) Hope V. Hope (1857), 8 De G. M. & G. 731, 0. A. ; and see, generally, title 
CONTBAOT. 

(t) Quarrier y. Colston (1842), 1 Pb. 147 ; though since the Gaming Act, 1845 

i s & 9 Yict. c. 109), the decision in this cnso would be different, Moulia v. Oioen^ 
1907] 1 K. B. 746, 0. A., per Collins, M.lt., atp. 763; Re Fitzgerald^ Stirman 
V. Fitzgeraid, [1904] 1 Oh. 573, C. A. : The question in each case is whether 
the foreign law or the private agreement conflicts with a law in which the publio 
order and good morals concerned are essential enough to o^ into operation the 
reservation in favour of stringent domesho poHoy, which in principle is recog- 
nised and insisted upon by all civilis^ nations,” per Yauouan Williams, L.J., 
at p. 597. Money tent for gaming in a country where gaining is not illegal is 
recoverable in England {8axhy v. Fulton (1908), 99 L. T. 92 ; and see, generally, 
title Gaming and Wagering). 

(a) See Westlake, Private International Law, 4th ed., pp. 196 — 198, 301 ; 
Bioey, Conflict of Laws, 2nd ed., pp. 523—525 ; Foote, Private International 
Jurisprudence, 3rd ed., pp. 259 — 2(£l. For Assignment of Contracts generally, 
see tmes Choses in Action, Yol. lY., p. 359; Contract. 

(5) Alcork V. Smithf [1892] 1 Ch. 238, 0. A. ; Emhiricoa v. Angh^ Austrian 
Bank, [1905] 1 E. B. 677, C. A. ; and see Bills of Exchange Act, 1882 (45 & 46 
Yict. c. 61), s. 72, and title Bills oe Exchange, etc*, Yql. II., p. 457 ; Lee v. 
Ahdy (1886), 17 Q. B. D. 309 (policy of insurance). In this last case the assign- 
ment was inv^d by the lex loci eontractua by reason of coverture, which perhaps 
in^oduces different considerations ; see, however, per Warrington, J., m Kelly 
V. Sdwyn, [1905] 2 Ch. 117, at p. 121. See alsop. 217, ante. 

> (c) Re Queeneland Mercantile and Agency Co., Ex parte Ausiralaaian InoeaU 
ment Co*, Ex parte Union Bank of Auatredia, [1891] 1 Ch. 536; KeUy y. 

[1905] 2 Ch. 117. Perhaps this last case maybe also ex^ained on 
the ground that the subject-matter of the assimment was in effect property 
iituato in England and under the control of the court; compare Aillon v. 
JSi^odking (185^, 25 Beav. 218, and Dulaney v. Merry db Son, [1901] IK B« 536, 
per C^NNEDL, J., atp. 542. But see also Tyrone (EarJ)Y. Waterford {Marguis) 
(1860), 1 De G. F. A J. 613, C. A. ; Outhrie v. Walrond (1883), 22 Ch. B. 673. 
«)8eejp. 802, poaf. 

f e) Jk ra Ohaumette v. Bank of England (18dl)i 2 B. ft Ad. 385 ; compare 
Jhnea y. Jhkidof {Bari*) (1800), 8 Term Bep. 595. 
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from the* right to Msigat, Tvill be govemed bj French law aa the 
hex loci contractus (f). 

An assignment of a debt by judicial process in the country 
where the debtor resides, and valid by the law of that country, 
though not by the law of the creditor’s domicil or residence, is an 
effective assignment in England (g). 

Where the English court is administering trusts of English 
personalty declared by the will of an English testator, the rights 
of claimants to the fund are regulated by English law, and 
therefore an assignment of a reversionary interest in the trust 
property, valid by the law of the country where the assignment took 
place without notice to the trustees, will not prevail against a 
subsequent assignment of which notice was given {h). 

Sbct. 7. — Discharge oj Contracts. 

365. A contract that has been discharged (otherwise than by 
performance (i)) in accordance with or by means of the operation of 
its proper law (ft) is discharged also in England, so that no further 
action will lie upon it in the English courts (f). But a -contract 
which is still subsisting and binding by its proper law may, never* 
theless, not be actionable in England because the plaintiff’s remedy 
is barred by a Statute of Limitations, and this being a matter of 


See note (&) on p. 245, ante. 

Queensland Mercantile and Agency Go», Ex •parte Australasian Investment 
Co., Ex parte Union Bank of Australia^ [1891] 1 Ob. 536. In Kelly ▼. Belwyn^ 
[1905] 2 Ob. 117, WARBiNGTOir, J., observes that tbe case just cited “ merely 
decided that wbere tbere is a chose in action owing from persons residing in 
a partioular country (in that case in Scotland) an assignment in tbat case by 
process of law of those choses in action, valid according to tbe law of Scotland, 
would be valid elsewhere *’ (at p. 121). See also Inglis v» Robertson, [1898] A. 0. 
616 ; and compare Alcock v. Smith, [1892] 1 Ob. 238, 0. A. 

(7i) Kelly f, Selwyn, supra; tbe assignor here was domiciled in New York. 
But see note (c), p. 245, ante; and, generally, titles Ohosbs nr Aotion, 
Vol. IV., p. 359 ; OONTBAOT. 

(i) A contract is discharged if didy performed, no matter where, this being a 
question of fact See, generally, title Oobtraot. 

Uc) Dicey, Oonflict of Laws, 2nd ed., pp. 569 — 571 ; Westlake, Private 
International Law, 4th ed., pp. 302, 303 ; Foote, Private International Juris- 
prudence, 3rd ed., pp. 457 — 465. It is submitted tbat tbe proper law is t^t 
which applies : see especially Oibbs & Sons v. SociitS Industrielle et Commerciale 
dea MStaux (1890), 25 Q. B. D. 399, 0. A. : ** Tbe general rule as to the law whidi 
governs a contract is that tbe law of tbe country, either where tbe conhuot is made, 
or where it is to be so performed tbat it must be considered to be a coniraot of riiat 
country, is tbe law which governs such contract; not merely with regard to its 
oonskuclion, but also wiA regard to all the conditions applicable to it as a 
contract. . « . Therefore, if there be a bankruptcy law or any other law of such 
country, hy which a person who would otherwise be liable under the contract^ 
would be discharged, and the facts be such as to bring that law into operation, * 
such law would be a law affecting the contract and would be iwplicable to it in 
the country where the action is brought,” per Lord Esher, at p. 405; 

Taylor v. Bollard, [1902] 1 E* B. 676 : ” The release in the foreign country 
coim not per se get rid of a cause of, action arising out of a contract to be 
performed in this country,” Jelf, J., at p. 682. Compare also BaUi v. 
Dennistoun (1651), 6 Bxch. m, at p. 493 ; EUis v. M*Benry (1671), L. E. 6 0, P. 
228, at p. 234. It is clear that i\is the proper law of the contract which is 
really referred to in the iudgmentsln both these last two cases. 

(0 Oihhs dt Sons v. oodM Indmtri^k et CkmmercktU dss supra ; 

v. Bollard, supra ; Rotter v. Brown (1804)| 5 East, 124. 
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proeddure U for the lex Jori (in ) ; and conversely, wher^ by the 
proper law of the contract the remedy is barred so that no action 
would Ire in the foreign country, an action may still be brought in 
England provided that the period of limitation prescribed by 
English law has not expired (w). On the same principle, where 
by the proper law of a contract the rights and liabilities of parties, 
though not discharged, are nevertheless suspended by legislative 
enactment subsequent to the date of the contract, until a later date 
than that agreed upon by the parties, the rights of the plaintiff will 
also be regarded as suspended for the time being under English 
law (o). 

366 . A discharge in bankruptcy under the law of a foreign 
country, which is the proper law of the contract, operates as a 
discharge from liability under the contract in England Q;), and 
conversely a discharge under the law of a country, which is not tho 
proper law of the contract, will not be effective in England (q). 
The domicil of the defendant is immaterial (r). But where a 
discharge in bankruptcy is granted under an Imperial bankruptcy 
statute, it is effective in all British courts against all the world, 
whatever be the proper law of the obligation discharged (s). 

Sect, 8. — Interest and Measme of Damages. 

367 . The liability to pay interest and the rate of interest 
payable are (it is apprehended) governed by the proper law of the 
contract (t), which will, however, in the case of a contract of loan, 
almost invariably be the lex loci solutionis (a). 


(m) Huber y. Steiner (1835), 2 Bing. (n. 0.) 202 ; and see p. 306, post, and the 
cases there cited. 

(w) See Harris v, Qwtne (1869), L. R. 4 Q. B. 653; Alliance Bank of Simla 
V. Carey (1880), 5 0. P. D. 429. But where by the proper law the right as weU 
as the remedy is gone, no action can be brought in England in any circum- 
stances ; compare Harris y. Quine, supra, at p. 658. See also title Limitation 
OP Amioisf, 

ip) Boquette y. Overmann (1875), L. R. 10 Q. B. 525 (enlargement of timo for 
payment and protesting of current bills of exchange by cx post facto legislation 
in Prance duiing the war with Germany). 

(p) Gibbs A Sons y. SociiU Induetrielle et Commercidle des M6tanx (1890\ 25 

Q. B. D. 399, 0. A. 

{q) Gibbs Sons y. SociitS Industrielle et Commercidle des MStaux, supra; 
New Zealand Loom and Mercantile Agency Co. y. Morrison, [1898] A. 0. 349. 
See also Smith y. Buchanan (1800), 1 East, 6 ; Phillips y. Allan (1828), 8 B. & 
0. 477 ; Bartley y. Hodges (1861), 1 B. & S. 375 ; and see title Bankruptcy and 
Insolvency, vol. H., p. 270. 

(r) Gibbs ds Sons y. SociStS Industrielle et Commercidle des MStaux, supra. 

(s) Ellis y. McHenry (1871), L. R 6 0. P, 228 ; Callander, Sykes <fe Co. y. 
Colonial Secretary of Lagos and Dames, [1891] A. 0. 460. 

(f) This is Dicey’s yiew (Oonflict of Laws, 2nd ed., p. 607); Westlake prefers 
the law of the country where the principal ought to hayo been paid (Priyate 
Intemational Law, 41h ed., p. 288), but it is submitted that Mr. Dicey’s state- 
ment is more aoouiate. Questions of interest usually arise in connection with 
contracts of loan, and the law of the jdace where the loan is to be repaid will 
naturally be the law which the parties intend to goyem their contract ; but it 
is not mfflcult to oonceiye oases where this would not be the cose ; compare 
tansdowne (Marchioness) y. Lansdowne {Marquis) (1820), 2 Bli. 60, H, L. 

(a) Sse Connor y. Bellamont {Earl) (1742), 2 Atk. 382 ; Stapleton y, Conway 
(1750), 3 Atk, 727 ; SodUy y. Bellamy (1760), 2 Burr, 1094 ; Dewar y. Span (1789), 
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saor. i. 3684 The damages reooverable in an action fm breach of a 
Isterest and contract made abroad will also be determined by the proper law of 
Measure of the conhract ; that is to say, the law which the parties intended 
D amag es, should govern their rights and liabilities (b). Bat where English 
Samajiea. law, as toe lex fori, lays down rales in particular oases as to the 
method in which damages are to be, or may be, assessed, it is 
apprehended that these rules (which are in effect rules of procedure, 
and so governed by the lex fori) will prevail (c). 
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Part VIII. — Torts. 

Sect. 1. — When Torts committed Abroad are actionable in England. 

369. Over torts committed in England the English courts 
have jurisdiction, whatever the nationality of the parties may 
be (d) ; but diiCferent considerations arise when an action is brought 
in England in respect of a personal tort committed abroad. In 
such a case the English courts do not assume jurisdiction unless 
the act complained of is both actionable in England and at the 
same time not justifiable by the law of the place where it was 
done («). It is not necessary that it should be also actionable (in 

8 Term 425 ; Harvey v. Archhdd (1825), 3 B. & C. 626 ; ArnoU v. liedfem 
(1825), 2 0. & P. 88 ; Thompeon ▼. Powlee (1828), 2 Sim. 194 ; Comer v. Waldt* 
grave {Earl) (1840), 2 Beav. 282 ; Furgueaon v. Fyffe (1841), 8 01. & Pin. 121, H. L. 
As to interest on bills of exchange, see title Bills of Pxohaxoe, Paomisbory 
Notes aed Negotiable Instruments, Yol. II., p. 468. 

(5) See Dicey, Conflict of Laws, 2nd ed., pp. 598-9 ; Bills of Exchange Act, 
-1882 (45 & 46 Viet. c.*61), s. 57 ; Story, Conflict of Laws, s. 307. 'Jliere is yexy 
little direct English authority except on the particular contracts embodied in 
bills of exchange, for which see title Bills of Exchange etc., Yol. 11., p. 524. 
But see an American case, Consequa y. WilUnga (1816), Peters, 225, per 
Washington, J., at p. 230 : ** The rate of damages to be recovered for a breach 
of contract is a part of the right to which the injured party is entitled, and it 
is totally distinct from the remedy provided for enforcing it. In the former case 
the lex loci where the contract was made or broken is to prevail, in the latter the 
lex loci of the forum where the remedy is provided.’* 

(c) For instance, interest as such is not recoverable in England in an action 
on a foreign judgment although it may be recoverable in the country where the 
judgment was pronounced ; but it mtfy be reo6vered in the form of daWges in 
England (Doran v. O'Ridly (181^, 3 Price, 250, Ex. Oh., per Graham, B., at 
p. 252 ; Bann v. Dalzdl (1828), 3 0. & P. 376 ; McClure v. Dunhin (1801), 1 East, 
436. Compare Basehet v. London lUuatrated Standard Co., ri900J 1 Oh. 73, at 
p. 78). Queers, whether in on action for breach of piomise ox marriage, of wmoh 
the proper law was not that of England, a plaintiu could recover in an English 
court tne vindictive damages permitted by English law ; temhL, she could. * 
See p. 305, post For measure of damages, generally, see title Damages. 

(a) Compare p. 181, ante \ and see tiUe To 

(rt The HalUy (1868), L. B. 2 P. 0. 193 ; Fhillipe v. Eyre (1870), L. B. 0 
Q. B. 1, Ex. Cb. (see especially per Willes, J., at pp. 28, 29f ; The M. Moxhem 
(1876), 1 P, D. 107, 0. A. ; Machado v. ForOes, [1897] 2 Q. B. 231, 0. A. ; Oa¥r 

V. Frcboie Times dh Co,, [1902] A. (3, 176, per Lord at p. 182. 

Compare also Skinner v. East India Co, (1665), Oowp. 167 (trespass to person) ; 
J^ad V. Bamfidd (1674), 3 Swan. 604; Blad^e Case (1673), iUd. 603 (trespass to 
goods and trover) ; Mostyn v. Fahrigas (1774), Oowp. 161 (false impxisonmenQ ; 
Jse^ f, Seymour (lord) (1862), 1 H. £ 0. 219 ^Msault) ; and see per TxgUAL^ O.J.i 
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ordinary aenw) m the foreign oonntry; it is snffioient if it id Swx. i. 
wnwgful and onjastidable, although giving rise to no oivfl pro- When Torts 
eeedings for damages (/). Thus, the foreign law may regard the committed 
act as of a erin^al nature onl^, or it may require the institution of are 

^al proceedings as a condition precedent to the recovery of 
uMnages ; probably in the first case, and certainly in the second, “ 
the act, if tortious bv English law, will be actionable in this 
country (A). Nor will the jurisdiction of the English court be 
ousted, if it appear that proceedings are in fact pending in a foreign 
court in respect of the. matter complained of, whether these pro- 
ceedings be of a civil or a criminal nature (t). The jurisdiction of 
the English court can only be ousted by proving an exclusive juris- 
diction over the matter by the courts of the foreign country (ft). 

The fact that the jurisdiction may be exercised more conveniently 
by one court than by another does not affect the question (Q. It 
is immaterial in any event that one or both of tho'Utigants are of 
foreign nationality (m). 

The act complained of may have been wrongful by the law 
of the foreign country at the time when it was committed ; but if 
the legislature of that country, by retrospective enactment, has 
subsequently declared it lawful, or indemnified the person who 
committed it against all consequences, no action will then lie in 
England in respect of it (w). The legislature of a Colony is 
competent to pass such an enactment (o). 

370. Nor have the English courts jurisdiction to entertain any Act* o* state? 
action of tort in this country in respect of acts committed abroad 
which are of the nature of acts of State of the Government of the 
foreign country (p). The acts of a fore ign Government causing 

in Pitoni v. Lawson (1839), 6 Bing. (H. o.) 90, at p. 96; compare also Evatu A 
8<nu v. Stein <9 Co. (1901), 7 F. (Ot of Seas.) 65 ; •• JHoroeoo Bound” Syndicate v. 

Jiarrit, [1896] 1 Ch. 633. 

(/) Machado v. Fontee, [1897] 2 Q. B. 231, 0, A. : compare also Scott v. 

Seymour (Lord) (1862), 1 H. A 0. 219. 

h) Ibid. 

(h) It is scarcely open to doubt since Machado v. Fontee, supra, that an act 
which is purely criminal in a foreign country and gives rise to no civil right of 
action at all, is actionable in England, if tortious by English law (but see West- 
lake, Private International Law, 4th ed., pp. 261—262 ; Foote, Pnvate Interna, 
feonal Juri^rudence, 3rd ed., p. 492). Kio view of Wiohtjtas, J., in Scott v. 

Seymour (Lor^, supra, at p. 236, was in favour of a right of action in F.n g1ii.Tid 
but the other judges ffiLAOKBunir and Wiuucams, JJ.) did not concur on the 
point, and it was not found necessary ultimately to decide it. 

(») Scott V. Seymour (Lord), supra, 

(k) Oompare Bumoe Awes and Ensenada Port Bail. Co. v. Northern Rail. Co. 
yf Buenos Ayres (1877), 2 ^ B. D. 210. 

(Q Buenos Ayres and Ensenada Port Bail. Co. v. Northern BaS. Co. of Buenos 
Ayres, euprujper Mbixob, J., at p. 213 ; and see p. 298, poet. 

(m) See tiw Pbaoiiob and Pboobdubb ; compare alM Pisoni v. Lawson, 

*upra,per TumAX,, O.J., at p. 94 : "Suppose an Englishman beats a French, 
man at Boulogne and then comes to Engtiuid, would not the Frenchman have 
a right to sue for the assault in our oouito ? " See also per BiiAOXBU|ar, J., 
in' Scott V. Seymour ' (Lord), supra, dissenting from the doubt exptemed by 
WtOBHUK, J., in the same case, and remarks m EjannnDT. J,. in Bavtdsedss v. 
jBiB, [1001] 2 K. B. 606, at p. 618. 

(n) V. Eyre (1870), L. B. 6 Q. B. 1, Ex. Oh. 

(o) Ibid. 

(f) See Blad v. Bain/Md (1674), 8 Swan. 604 ; Jhbree r. Nt^pier (1836), 2 
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Skit. 1. injury ttf individnals are matters not for litigation in the English 
Whan Torts courts, but for representations through the ordinary diplomatio 
^w am yed channels (q), and this is the case even where the act of the foreign 
Governinent constitutes a violation of a treaty existing between 
iS biSSi* country (r), or even where it is contrary to the general 

" principles of public idternational law («). 

Acts Utwfai 371. If an act is lawful in the country where it is committed, it 
actionable in England, merely because the person who com- 
mitted. mitted it, being a British subject, is forbidden by English law to 
enter into the engagement in the course' of which the act was 
done (t). No British subject can, of course, plead that his act, 
wherever committed, if otherwise tortious, was an act of State of 
the British Government, where the person injured by such act is 
also a British subject ; but this rule does not apply in cases where 
the plaintiff is a foreigner (a). 


Mesrare of 372. The measure of damages in an action in respect of a tort com* 

mitted abroad is (it would seem) to be governed by the le:e loci 
actus (b). So the English courts, in a case where the defendant has 
wrongfully converted the plaintiff’s goods or money in a foreign 
country, will permit the interest to be recovered at the rate current 
in the country where the conversion took place (c). But it may 
* well be that the rules of the lex fon will be allowed to increase the 

amount of damages in certain classes of torts, such for example as 
« those in which, by English law, vindictive damages may be awarded 

against a defendant (d). 


Tortein 
respect of 
tweig^land. 


Sect. 2. — Torts in respect of Land situate Abroad. 

373a To the above rules there is one notable exception.' The 
English courts will not entertain any action for a wrong committed in 


Bing. (w. 0,) 781 ; B, v. Lesley (I860), 29 L. J. (m. o.j 97 ; Carr ▼. Fracia Times 
A Co,, I 


; [1902] A. 0. 176; con^are also Salaman v. Secretary of State /or India, 
[1906] 1 K, B. 613, 0. A. The act of an individual ratified or adopted sub-^ 
eequently by his Goyemment becomes an aot of State; see Btsron v. Denman 
(1848), 2 Exohe 167. 

($) See Blad v. Bamfield (1674), 3 Swan. 604, per Lord Kottiutghah ; 
compare Carr y. Fracis Times A Co,, supra, 

(r) Blad y. BamfM, supra, 

(3) Carr y. Fracis Times A Co,, supra ; per Lord Linjdley, at p. 186. 

{t) Dohree y. Napier (1836), 2 Bing. (e. 0.) 781 (Biitish subject in service of 
Queen of Portuffal sued for trespass for capturing a British vessel lawfully 
condemned for blockade running). 

(a) Buron v. Z^enman (1848), 1 Ezch. 167. Compare Walker v. Baird, [1892]. 
A. 0. 471 ; Pda v. Lord Advocate (1899), 1 F. (Ct. of Sees.) 823. 

J ee Ehins y. Fast India Co. (1717), 1 P. Wms. 395. title Paicaobs. 
hid, 

Ihere is little English authority on the point ; see, however, Baseliet v. 
Illustrated Standard Cp„ [19001.1 Oh. 73; The Circe, [19061 P. 1. 
Qucere, for example, if in an action brought in England for seduction, wmob had 
taken place abroad, the plaintiff would not be permitted to recover vin^otiye 
damages, even iitiia lex loci actus only gave an indemnity. In Basehet v. London 
Illustrated Standard Co,, supra, the lex fori and the lex loci, actus were the same 
(the action being one for penalties for breach of Fren<di copyright), but the 
IBttguage of Eekibwxoh, J., seems to indicate that he adopted the scale cl 
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tes|ieot of foreign realty, as, for example, trespass to foreign land («). 
This rale, wbion was formerly supposed to rest upon the distinction 
between transitory and local actions, is now declared to be based 
on a total absence of jnrisdiction in the English courts in all such 
matters ; nor the modification of the rules relating to venue if) 
enlarged the jurisdiction of any English court (g). But it seems 
that, where no question of title is involved, the parties may agree 
to submit to the jurisdiction of the English courts, and that in that 
case an action for damages would lie (h). 

Sect. 8. — Terta committed on the High Seas. 

374. Torts committed on board ships upon the high seas are 
regarded as having been committed in the country to v^hich the 
ship belongs (i). The jurisdiction of the English courts extends 
also over British ships in all tidal waters where great ships do go, 
even though the ship be moored in a foreign pert(/0. So far, 
therefore, as torts committed on a foreign ship are concerned 
the rules of English law as described above are applicable (I). 
In cases where the wrongful act, though committed on the high 
seas, is not committed on board any ship, and is afterwards the 
subject of proceedings in the courts of this country, the law 
applicable is the general law maritime as administered by the 
English courts ; in other words, those rules of the law maritime 
which have become part and parcel of English municipal law, 
subject of course to modifications introduced by statute (m). 


penaltios prescribed by English law as the lex fori, and not as the lex loci actus. 
Compare Wharton, Conflict of Laws, 2nd ed., at p. 541 ; and see p. 805, post 
(e) Skinner v. East India Oo, (1665), Oowp. 167 ; Doulson v. Matthews (1792), 
4 Term Hop. 503 ; British South Africa Co, v. Companhia de Mocarnbique, 
n893] A. 0. 602 ; compare also The M, Moxham (1875), 1 P. D. 107, 0. A., per 
James, L.J;, at p. 109. Lord Mansfield, in Mosiyn v. Fahrigas (1774), Cowp, 
161, seems to have thought the action might lie, but this view was decisively 
repudiated in Bouhon v. Matthews, supra. See also p. 201, ante, 
if) See R S. C., Ord. 36, r. 1, and title Action, 1., at p. 50. 

(g) l^ee Mostyn y. Fdbrigas, supra; Doulson y. Matthews, supra (**It is too 
late now to inquire whether it were wise or politic to make a distinction between 
transitory and local actions,’* per Bullbr, J., at p. 504]. The true rule, which 
is wholly ind^endent of ihe rules relating to venue, is laid down in British 
South Africa uo, v. Companhia de M^mbigue, supra, 

(i^) See The M. Moxham, supra. James, L.J., points out that in this case the 
juriraiction is based on contract only, the parties haying agreed that the question 
of negligence involved and of damage should be decided according to English law. 


1882), 10 a B. D. 
e ship, being a 


(t) See Dicey, Conflict of Laws, 2nd ed., p. 668 ; B. y. Carr 

76, C. 0. E.; k y. Anderson (1868), L. R 1 0. 0. R 161 (“ , . 

British ship, was ... a floating island where the British law prey^ed,” per 
BylFiS, J., at p. 168). Seo also the remarks of Phillimobb, J., in Davidsson 
y. Hill, [1901] 2 K. B. 606, at p. 617. 

(A?) k y. Carr, supra; R, y. Anderson, supra. Foreigners on British ships are 
equally within the Jurisdiction {ibid>). It need hardly be added that the courts 
of the foreign countiy where the ship is lying haye a concurrent jurisdiction. 

(l) See p. 248, ante. The Court of Admirufy has jurisdiction to entertain an 
ao&on of tort committed on board a ship on the high seas {The Ruckers (1801), 
4 CQi. Bob. 73, per Lord Stowell). Ana see title Admiralty, Yol. I., p, 67. 

(m) **The Ueh aeas ... are subject to the jtirisdiction of all countries. • . . 
The question of negligence in a collision raised in a suit in this country is to be 
tri^, not indeed by the common law of England ; but by the manthhe law 
wMm is part of the eommon law of England as administers in this eottntry ” 
{per Lora EsnER» M.E., in Chartered MereanMle Bank of India y. Netherlands 


Bbot. 8. 

Torts In 
reBpectof 
Land 
situate 
Abroad, 


Jurisdiction 
over acts 
committed on 
high seas. 



Conflict of Lim 


0 

Seot. % Wrongful acts committed on the hi^h seas, but not on board ship, 
Torts coni' to ^hiob the rules of the law maritime have no application, are, 
mitted on it is apprehended, governed by the rules of the lex fori (n). Thus, 
the High an action has been held to lie against the owner of a foreign ship 
Seas. fo]. draping anchor in so negligent a manner as to injure the 
plaintiff’s submarine nable (o). 

Fatal The Fatal Accidents Acts, 1846 to 1908 (p), apply to the repre- 

Aceidcnti sentatives of a foreigner whose death is due to the negligence^' 
of the defendants or their servants upon the high seas, at all 
events if the defendants are British subjects ($), and, probably, if 
they are not (r). 


Part IX. — Husband and Wife. 

Mabbiiob. 

Sect. 1. — General Principles of Validity in English Law. 
Sub-Sect. 1. — Marriage as recognised hj English Law, 

met ' 375. The English courts only^ recognise as a true marriage one 

which, in addition to being valid in other respects, involves the 
essential requirement that it is a voluntary union of one man and 

India Steam Navigation Co. (1883), 10 Q. B. D. 821, 0. A., atp. 837, citing The 
Milan (1861), 1 Lush. 388, and The Leon (1881), 6 F. D. 148... 

A — \ Cl_ A At 1 £ A J ; M A. 




whether th rem or inpersonam^ in the matter of collisions at sea and negligent 
navigation m general, limitation of liability, and the like, see titles Abmiealty, 
Vol. I., p. 67 ; Shippino aot) Navigation. An action inperaonam, for example, 
will lie in the English court at the suit of the owners of a British vessel against 
the owners of a foreign vessel for damages caused by collision on the ^h seas, 
although by the law of the coun^ to which the foreign ship belongs the master 
alone, and not the owners, are Haole {The Leon, mpray 

(o) SulmariTye Telegraph Co, v. Dickeon (1864), 15 0* B. (N. 8.) 759, It would 
seem to be immaterial that the negligence occurred within the three-mile limit 
from the English shore. 

(p) 9 & 10 Tict. c. 93 ; 27 & 28 Yict. o. 95 ; and 8 Edw. 7, o. 7. 

( 2 ) Davidefion v. HUl, [1901] 2 K. B. 606, Kennedy and Fhillimoeb, JJ., 
dissenting from the om>osite view taken by Dabling, J., in Adam y. British 
and Foreign Steamship (%., [1898] 2 Q. B. 430. The Admiralty Court Act> 1861 
(24 Yict. 0 . 10), 8. 7, does not give the Admiralty Court jurisdiction oyer actions 
under the Fatal Injuries Act, 1846 (9 & 10 Yict. 0 . 93), in rem {Seward y. ** Vera 
Oruz^ The Vera Oruz (1884), 10 App. Cas. 59, oyemuing The Franconia (1877). 
2P.1>.163,C. A.). ' , 

(r) See Kennedy, J., in Bavidsson y. ffiU, supra, at p. 615, citing JUiUs 
y. Armstrong, The Bernina (1888), 13 App. Cas. 1. It is to be noticed that 
Phillihobe, Je, was of opinion that HVhe Use loci was the law maritime, it must 
now be held t^t the injury done to the rdatiyes of the dead man is to be 
deemed an actionable tort eyen by the law maritime (at p. 618)* Iff hpweyer, 
the lex loei was the law of the country to which the smp on wmoh the accent 
occurred bdonged, the learned jud^ said he assumed that that law^ in t^ 
absence of mdence to Ihe contrary, gaye a right of action in the circumstance 
hut expressed no opinion os to what the result would be if no right of aotton 
fact giy^ (at f. 817), Compare alsa gi^i^drkh Ta (1897)^, 35 S 
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Part IX.— HttsbAnb and Wife. 

woman for life to the exclusion of all others (a). Vo union 
will be rwognised which is founded on principles which are in 
conflict with those generally recognised in Christendom (6). Hence, 
no marriage will be recognised as valid in England if contracted 
in a country where polygamy is lawful, and where the marriage does 
not exclude the possibility of additional wives at a subsequent dafce (c). 
Nevertheless, even in a country where polygamy is in certain circum- 
Iftances lawful, the English courts will not refuse to recognise the 
validity of a marriage essentially monogamous by the lex loci 
celebrationis ; but it must be clearly proved tiiat such is the case (d). 

The English courts refuse to recognise any marriage regarded as 
incestuous by the general consent of Christendom (£) ; but the mere 
fact that English law so regards any particular union is no ground 
for refusing recognition to a similar union (provided that it is other- 
wise valid) contracted in a foreign country where it is regarded as 
legal (J) . The general condemnation of Christendom is necessary (g). 

The phrase “ Christendom*’ is used (it seems) to describe civilised 
nations in general, and not exclusively those which profess the 
doctrines of Christianity ; and a Christian ” marriage means no 
more than a marriage based on Christian ideas, as defined above, 
though celebrated in a heathen country with the forms prescribed 
by the law of the country, and (it would seem to follow) between 
persons who are not themselves Christians (A). 


(a) Marriage as imderstood in Ghrietendom may ... be defined as the 
voluntary union for life of one man and one woman to the exclusion of aU 
others,” per Lord Penzance in Hyde v. Hyde (1866), L. B. TP. & D, 130, at 
p. 133 ; A marriage which is not that of one man and one woman to the 
exclusion of all others, though it may pass by the name of a marriage, is not 
the status which the English law contemplates when dealing with the subject 
of marriage,” per Hannen, P., in Brinkley v. (1890), 16 P. D. 70, at 
p. 70. Compare also Wdrrender v. Warren^ (1835), 2 (B. & Fin. 488, H. L., 
at p. 532, per Lord Brougham, L.O.; Chetti v. C/tetti (1908), 25 T. L. B. 146, 
at p. 150, where stress is laid on the intention of the parties. And see title 
Husband and Wife. 

(b) Be Bdhdlf Bethdl v, Hildyard (1888), 38 Oh. D. 220 (marriage by an 
Englishman in South Africa with a Baralong girl, according to the custom of* 
the Baralong tribe). 

(o) **No Christian country would recognize polygamy or incestuous mar- 
riages,” per Lord Campbell, L.O., m Brook y. Brook (1861), 9 H. L. Cas. 193, at 
p. 209 ; ** There is no analog whatever between tiie union of a man and a 
woman in a country where pmymmy is allowed and the imion of a man and a 
woman in a Christian country,” per Lush, L.J., in Harvey v. Famie (1880), 
6 P. P. 35, 0. A., at p. 53 ; Hyde v. Hyde, ev^a (the case of a Mormon marriage). 

E Brinkley v. A.-G^., supra. 

Brook Y« Brook, supra ; Be Btmdli's Bettlmmi, Husey-HunJt v. BozzeUi, 
] 1 Oh 751. 

(/) Be BosmBVs Settlement, Husey-Euni v. BozzeUi, supra, 

(ff) Such a marriage will be good unless stamped as incestuous by the 
general consent of Christendom,” per Swinfen Eady, J,, in Be Bozzelli^s Settle* 
ment, Husw*Hunt v. BozzeUi, supra, at p. 757. This was a case of marriage with 
a deceased husband’s brother. An obvious illustration is the case of marriage 
with a deceased wife’s sister, contracted abroad before the Deceased Wife’s Sister 
Uaniage Act, 1907 (7 Edw. 7, o. 47), which were (technically at all events) 
iiacsitaous by English law, although actually recognized as valid in 
oolib^ by tne Imperial Parliament itself (Colonial Marriages (Deceased wife’s 
8id«r)43Ll906(eEdw.7,c.80)). ^ 

(fc) firMtey v. wyra. The phrase is W of CQnvei^eiice only. The 

Hri.— YL f 
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CoKFiioT or Latto. 


ManlagAi 

Law goTem- 
ing validity 
of mairiage. 


Sub-Seot. 2 . — Besential Validity of Marriage, 

376 . Subject to what has been said above, the essential validity 
of a marriage is governed by the lex domicilii of the parties (t), 
which must decide the question whether, apart from all forms and 
ceremonies, the marriage is to be regarded as a good marriage. If 
by the lex ^micUii of the contracting parties the marriage is void 
initio (and not merely voidable) because prohibited or illegs^;:^ 
it will be equally void in England. The nationality of the parties 
is immaterial on this point (A;), as is also the place where the 
marriage was celebrated (Q, or the fact that it was sanctioned by 
the religion which the parties professed (m). The marriage must 
be a good and legal marriage according to the law of the domicil of 
both contracting parties, and not merely according to the law of the 
domicil of the husband with this exception, that where the domicil 
of one of the parties is English and the marriage is celebrated in 
England, the English Courts will not regard the validity of the 
marriage as affected if the law of the domicil of the other party 
imposes an incapacity not recognised by English law (n)i 

It is open to doubt whether the rule that the essential validity of 
a marriage is governed by the lex domicilii of the contracting parties 
is a question of their capacity to marry, and so one of status. But 
the capacity to contract is not in every case governed by the lex 


case cited edneemed a marriage in Japan which was proved by evidence to be in 
fact monogamous in its nature. See also Ardaseer Gursetjee v. Perozehoye (1856), 
10 Moo. P. 0. 0. 376 ; Cheiti v. CheUi (1908), 26 T. L. R. 146, and note («), 
infra, 

(t) Mette v. Mette (1869), 1 Sw. &Tr. 416 ; Brooh v. RrooA; (1861), 9 H. L. Oas. 
193 ; Jle Be WUton^ Be Wdton v. Montefiore, [1900] 2 Gh. 481 ; Re BozzelWe 
Settlement^ finsey^Hunt v. Bozzdliy [1902] 1 Ch, 761 ; Ogden y, Ogden^ [1908] 
P. 46, 0, A. ; Re Qreen, Noyee v. Pitkin (1W9), 26 T. L. R 222. 

(/c) Mette V. MettCf eupra, 

(Q Brook V. Brook, eupra, 

(m) Re Be WUUm, Be Wilton v. Montefiore, supra — a case of a Jewish marriage, 
valid by Jewish custom and by the lex lod contraotus, between an uncl^and a 
niece both domiciled in England. For an earlier case on Jewish marriages, 
SCO Xtndo v. Balisario (1796), 1 ITag. Oon, 216. 

(n) See Ghetti v. Ghetti, supra, and Sottomayor y. Be Barros (1877), 8 P. D. 1, 
0. A., and (1879) 6 P. D. 94. The view of the Court of Appetd in tne latter case 
was that “ no country is bound to recognise the laws of a foreign State when they 
work injustice to its own subjects, and this principle would prevent the judgment 
in the present case being relied on as an authority for setting aside a marriage 
between a foreigner and an Enslish subject domiciled in England on the ground 
of an incapacity not recognised by the low of this county ” (per curiam, at p, 7). 
And HAiotBN, J., in the subsequent proceedings, when it ^peaied that the nus- 
band’s domicil at the date of the marriaM was in fact English, ^though the 
wife was domiciled in Portugal, where the marriage (being one between first 
cousins) was prohibited, declared the marriage to be good and valid. Westlake, 
Private International Law, 4th ed., p. 60, criticises me decision, and points out 
that in Mette v. Mette (^1869), 1 Sw. & Tr, 416, Oxiesswell, J., laid down tbiit 
‘'there could be no valid contract unless oacb was competent to contract With 
the other"; see also Dicey, Conflict of Laws, 2od ed., pp. 613, 615, 633, 634. 
But Sottomayor r. Be Barros, supra, was regarded as a binding decision by the 
Oourt of Appeal in Ogden v. Ogdm, [1908] P. 46, 0. A., and the langpiffe bf 
Barots, P.. in Oketti v. Ghetti, supra, is adverse to the view exprmed by 
Westlake, and also to thiat of Foote, Private International Jurisprudence; 6m 
bd., pp. 360 et $eq. See also Dicey, Conflict of Lews, 2nd ed., pp. 613, 616. ' 
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dotnidUi (o)» and marriaga is in many ways a confiract tui 
generU {p). It is apprehended, therefore, that the matter is one 
jrather of the legality or illegality of a particular marriage than of 
the capacity of the persons marrying to enter into the contract of 
loaniagd (?). 

• 

377. A marriage, if illegal or prohibited by the lex domicilii of 
parties, will not be recognised in England, although celebrated 
ih this country and not illegal or prohibited by English law. It is, 
however, difficult at times to determine whether in fact the lex 
domicUii prohibits the nlarriage ; but the rule can, it is submitted, 
be correctly stated thus : Where the lex domicilii requires certain 
preliminaries such as publication of banns, consents of parents, 
and the like, but does not say that the marriage is void ah initio if 
these are not fulhlled, English law will not regard the marriage 
as essentially invalid, but will look on the preliminaries as matters of 
form only, to be referred to the lex loci contractus (r) . It is immaterial 
that the lex domicilii makes « the marriage in these circumstances 
voidable at a subsequent date, if proper proceedings are taken (s). 


(o) See Malt v. Roberts (1800), 3 Esp. 163 (oidinary mercantile contracts); 
Dicey, Conflict of Laws, 2na ed., pp. 538 et seg. Compare, too, Riiding v. Smith 
(1821), 2 Hag. Con. 371, per Lord Sto^tell : “ I do not mean to say that Huber 
IS correct in laying down as iinivorsally true that * personales gmlitates aliene^ 
certo hco jure impreaam, uhique circum/erri et personam comitari,' that a man 
being of age in bis own country is of age in eveiy other countiy, be the law of 
majority in that country what it may ” (^at p. 391) ; and per Lord Maonaghten 
in Cooper^ v. Cooper (1888), 13 App. Gas. 88: “Perhaps in this country the 
question is not finally settled, though the preponderance of opinion hero as 
well as abroad seems to be in favour of the law of the domicil. It may be that 
all cases are not to be governed by one and the same rule ” (at p. 108). 

(p) See per Lord Penzance in Mordaunt v. Mordaunt (1870), L. R. 2 P. & D. 
109, at p. 126. 

( 2 ) Foote, Private International Jurispiudence, 3rd ed., pp. 72, 73, 365 — 367, 
The judgment of the Court of Appeal in Ogden v. O^den, [1908] P, 46, 0. A., 
makes the distinction ^rfectly clear. A dictum in the j ud^ent in Sottomayor v. 
DeRarroa (1877), 3 P. D. 1, C. A., at p. 5, is largely responsible for the confusion : 
“ It is a weR-recognised principle of law that the question of personal capacity to 
enter into any contract is to be decidod by the law of the domicil ; and this prin- 
ciple was applied to contracts of maniage also by the court. But see per curiam 
in Ogden v. Ogden, [1908] P. 46, 0. A., at p. 74 : “ It may be questioned whether 
that sentence (t.fi., the dictum just quoted) “ is coiTOct, and whether the 
question of capacity is really raised at all in such a case ; that is to say, where 
&th parties are capable of entering into a marriage, but may not mar^ each 
other because such a marriage womd be illeg^ in their own country. That is 
rather a question of illegality than of capacity.” The disability pleaded in 
Cheiii V. (Shetti (1908), 25 T. L. E. 146, was perhaps a true example of personal 
incapacity. 

(r) See p. 256, jposf ; Ogdm v. Ogden, supra, where all the earlier cases are 
discussed ; Loom v. Higgins (1822), 3 Stark. 178 ; Westlake, Private International 
Law* 4tli e4., pp. 57—61 ; Dicey, Conflict of Laws, 2nd ed.,pp. 628—630 ; and 
Gom^^re Be Alison's TruAts (1874), 31 L. T. 638. It is submitted that this is the 
true distinction: there is all the difference between declaring ill^l. Pro- 
hibiting in Mo a marriage unless certain preliminaries are complied 'mth and 
permitSng a marriage alter its celebration to be set aside on the ground of 
non-oompHance. The marriage is at least good until set aside. On the other 
handj for example, a bigamous marriage in England does not require the inter- 
vention of the courts to be null and void, though it may, of oouise, be tbe 
subject of a nullity suit. 

(s) Ogden v. Ogden, supra. 
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A. It in iraid that the English courts will not recognise as essentially 

Marriage, valid a marriage prohibited or illegal by the lex loci contractus^ even 
though by the lex domicilii of the parties it is both legal and valid ; 
but this point is perhaps open to question (t). Li any case, the 
English courts would disregard, in the case of a marriage celebrated 
in England, any prohibition imposed by the lex domicilii of either 
of the contracting parties, if of a penal nature or of a kind not 
recognised by English law (a). ^ ^ 

Sub-Seot. 3. — Fottm and Oertmmiee of Marriage, 

Foma and 378. From an English standpoint the lex loci contractus (or, as it is 
ceremonies, sometimes called, the lex loci celebrationis) alone governs the forms 
and ceremonies of marriage. A marriage may be good and valid 
by the lex domicilii, but if not also celebrated according to the 
forms prescribed by the lex loci contractus it will not be a valid 
marriage in England (b). 

The lex loci contractus must be complied with, not only as regards 
the actual ceremony itself of marriage, but also as regards notices, 
publication of banns, and all formal preliminaries. Any consents 
which the lex loci may require to be given by parents or guardians 
are now regarded by English law as part of the formal preliminaries 
of marriage, and must be obtained when the lex loci demands it (c). 

Abinceof 379. The English courts, however, distinguish between cases 
consents. where a marriage is, by reason of the absence of the necessary 
consents, voidable at a subsequent date, and cases where, for the 
same reason, it is void ab initio (d). If the marriage is celebrated 

(Q Westlake, Private International Jjaw, 4th ed., pp. 38, 59. It is admitted, 
however, that there is no case which in terms^ lays down this rule, and Dicey, 
Conflict of Laws, 2nd ed., p. 628, note (1), criticises its soundness. A marriage 
contrary to public policy as inteimreted by English law, though good by the lex 
domicilii, ihight be invalid on mis ground ; but it is difficult to imagine an 
example of such a marriage which could be celebrated in England in any legal 
fa^on. A ]narria]g;e incestuous by the consent of Christendom would, of course, 
be otherwise invalid {Be BomlWs Settlement, Hueey^HwnA r, Bozzelli, [1902] 2 
Oh. 751). 

{a) Chetti V. Chetti (1908), 25 T. L. B. 146-hi case of a marriage in England 
between a d(»niciled Englishwoman and a Hindoo, who afterwards alleged that 
by Hindoo law and religion (the law of his domicil and his personal law) the 
marriage was invalid. An attainted person may contract a valid marriage 
(Jignnaird v. Zeelie (1866), L. B. 1 C. P. 389). But the prohibition may, of 
course, operate even m England to render invalid a marriage celebrated in the 
coontiy where the prohibiuon prevails (Westlake, Private International Law, 
4th eA, p. 60). 

(5) Sorimshire v. Scrimehire (1752), 2 Hag. Con. 395 ; Compton v. Bearcro/i 
(17W), 2 Hag. Con., dted at 430, 4M ; Middleton v. Jdnvefin (1802), 2 Hag. 
God. 437; BcXrym/plty, Dalrymple (1811), 2 Hag. Con. 54; Herbert (Lady) v« 
Herbert (Lord) (1819), 2 Hag. Con. 263 ; Latowr v. Teesdale Taunt. 830 ; 

Kent V. Burgees (1840), 11 Sim. 361 ; Broc^ v. Brook (1861), 9 fi. L. Qeusl 193; 
Hy^ V. HydeilSeG), L. B. 1 P. & D. 130; Be Alison^a Trusts (1874), 31 L. T. 
638; Lighthoau v. West (1903), 88 L. T. 484, 0. A.; Ogden v. [1908] 

P. 0. A. “The lex led eoniractus must guoad solermiiates determine the 
validity of the contract (per Lord Qbanwobtu, in Brook r, Brookf supra, at. 
p. 224). See also Marshall v. MarshoXl (1908), Times, March 10, and Be Orient 
V. (1909), 25 T. L. B. 222. 

. (c) SerimshireY, SeHmshire, supra; Middleton v. Janoerin, supra^ Oompare 
Bimonin (falsely called Mallae) v. Mallac (1860), 2 Sw. dt Tr. 67; Ogdeti v» 
iDgdmf^upra. 

(i08,ep. 255, ante. 
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ill tb« oountry whore the oonmts cure by the law ot the isduntry 
re^Luiired, the marriage in either case is invalid in England ; but 
if celebrated in a country where the consents are not necessary, 
then in the second case only will the English courts refuse to 
recognise it (e). A marriage declared null and void by the courts 
of a foreign country, owing to the consents required by the foreign 
law not having been obtained, will be valid in England if celebrated 
here, and if the consents were of a nature not required b^ English 
law(/). Where compliance with the forms of the lex lod is for any 
reason impossible, a vali^ marriage may be contracted by Britisn 
subjects if celebrated in accordance with the English common law, 
and by foreigners, so far as English law is concerned, if celebrated 
(probably) in accordance with the law of their domicil (g). 

Sect. 2. — Marriage$ valid by English Statutes. 

Sub-Sect. 1. — Marriagt% of British Subjects celebrated Abroad {li), 

380. Apart from the general rules as to marriages celebrated 
abroad \vhich owe their validity in English law to circumstances 
wholly unconnected with the nationality of the parties contracting 
them, the marriages of British subjects in foreign countries have 
received statutory recognition in certain cases, w We the ceremony 
has been conducted in the manner and by the officers prescribed in 
the Act of Parliament (i). 

One at least of the parties to the marriage must be a British 
subject (A;), and provided that in all other respects the Act has been 
complied with, the marriage is as valid as though celebrated in the 


(e) J.e., tho maniage is in that case absolutely prohibited by the foreign law, 
and never comes into existence at all. Oompare Lacon y. Hiqgins (1822), 3 
Stark. 178. Marnages contracted without the consent required by the Boyal 
Marriages Act, 1772 (12 Geo. 3, o. 11), illustrate the principle {The Susseos 
Peerage (1844), 11 01. & Pin. 85, H. L.) ; but it may be doubted if an incapacity 
imposed by a privilegium on so limited a class of individuals would necessarily 
be recognised by the courts of foreign countries. 

if) Simonin (falsely called Mallac) v. Mallac (1860), 2 Sw. & Tr. 67 ; Oqdm 
v. Ogden, [1908] P. 46, 0. A. 

(g) See p. 261, Jtudingy, Smith (1821), 2 Hag. Con. 371; Lautour v. 
Teesdale (1816), 8 Taunt. 830. See title Husband and Wife, 

(^ Apart altogether from the statutes referred to in note (»), infra, a marriage 
by British subjects celebrated in a foreign coimtry in British form is valid if 
celebrated in a place which is by a fiction re^;arded as British territory, such as, 
an ambassador’s house, or in which British subjects, by treaty or otherwise, 
soil continue to be governed by their national law, as, in Turkey, Ohina, and 
other parts of the East. Though this principle oi^ exterritorialily still holds 
good so far as its effect on marriages is concerned, it is now deprived of much 
of its importance by the Foreign Marriage Act, 1892 (55 ft 56 Viet o. 23). But 
see Marshall v. Marshall (1907), Times, May 8 ; (1908) Times, March 10. 

(ft) Foreign Marriage Act, 1892 (55 ft 56 Yict. o. 23). This Act repeals the 
Consular Marriage Act, 1849 (12 ft 13 Yict. c. 68), the Constilar Marriage Act^ 
1868 (31 ft 32 Yict. o. 61), the Marriage Act^ 1890 (53 & 54 Yict. c. 47), and the 
Foreign Marriage Aoi^ 1891 (54 ft 55 Yict. o. 74), and now forms a complete 
code upon the subject. Power is given by the Act to the Gkown to make 
regulations on various matters oonneoted with the marriages for which the- Act 
wvidea ; and these regulations are contained in the Foreign Marriages OrdSM in 
Gbuhril of 1892, 1895, and 1903. 

' (^) Foreign Marriage Act, 1892 (55 ft 56 Yict. c. 23), s. !• 


A 

Manlage» 


Compliance 
with local 
forms 
impossible. 


Foreign 
Marriage Act, 
1892. 
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^ United •Kingdom (Q. Such a marriage will not necessarily be held 

Haniage. by a forei^ court to possess extra-territorial validity, unless both 
parties to it were British subjects, but the fact ^at a foreign court 
nas declared such a marriage to be null and void for want of com* 
pliance with the forms of the lex loci celebrationia is no ground for 
an English court r^arding it as otherwise than valid in England 
if celebrated in accordance with the statute (m)._ 

Notice of the intended marriage must be given fourteen days 
before the ceremony, together with certain particulars (n), and if 
the marriage is not celebrated within ^ three months from the 
expiration of that period a fresh notice is necessary (o). Capacity 
to contract the marriage is govei’ned by the same principles which 
have already been discussed (p) ; but the consents, if any, required 
by English law must be given (q). The marriage itself must Iw 
celebrated by a marriage officer,” as defined by the Act, in his 
official house, *or by some other person in his presence, and there 
must also be two or more witnesses (r). 


U) Foreign Marriage Act, 1892 (55 & 56 Viet. c. 23), s. 1. 
fm) Hay v. Northcoti, [1900] 2 Oh. 262. See on this point Foote, Private 
International Jui'isprudence, '3rd ed., p. 104; Westlake, Private International 
Law, 4tli ed., pp. 62, 63 : **Tho forms of the lex loci actus are not imperative, but 
optional ; and the parties may adopt instead the forms which the legislation of 
their country provides for them in its foreign establishments. This ground will 
not extend beyond the case in which both the contracting parties are nationals of 
the State to which the embassy or consulate belongs. If only one of them is 
such a national, no principle operates to give the other the benefit of the 
privileged form.” The Marriage with Foreigners Act, 1906 (6 Edw. 7, c. 40), is 
intended to guard against the risks run by British subjects who contract 
marriages with aliens, either in England or abroad, who may find that though 
the marriage is good in England, it is not recognised by the other part/s 
personal law. This object is attained by the gi’anting of certificates by proper 
officers in each country to the effect that no lawful impediment exists to the 
intended marriage, and contemplates arrangements or conventions between 
States for the purpose of mutual recognition or assistance. 

(«) Foreign Mamage Act, 1892 (55 & 50 Viet. c. 23), s. 2. 

(c) Iltd., s. 6. S. 2 of the Act contemplates that both parties shall have 
resided in the marriage officer’s district for not loss than one week before the 
day on which notice of the marriage is given ; but certain modifications have 
been introduced whore one party only has dwelt within the district by the 
Foreign Marriages Order in Coimcil, 1892, art. 6, which provides also that the 
Secretary of State may give permission for tho marriage if he is satisfied that 
it is not clandestine, and also by the Foreign Marriages Order in Council, 1903, 
arts. 1, 2, which in the like case provides that notice may be given by a party 
residing in a colony or in India to the local marriage registrar three weeks 
beforehand, who is to give a certificate to that effect for production to the 
marriage officer. 

(p) See p. 256, ante. See also the Foreign Marriage Act, 1892 (55 & 66 Yiot« 
0 . 23), s. 23, 

(y) Foreign Marriage Act, 1892 (55 & 66 Yiot. o. 23), s. 4. Note that the 
consents required are those of English law only. There are aiso provisions 
enabling persons whose consent is necossaiy to take steps rendering notices 
already given void ([ss. 4, 5) ; and the parties must declare on oath before the 
marri^e can take place that the necessary consents have been obtained (s. 7). 

(r) Foreign Mamage Act, 1892 (55 & 56 Yict. c. 23), ss. 1, 8 (2). The official 
house of the maniaffe officer means the office at whicn he usuaily transacts hiS 
business (t5td., s. 2^, such as the official residence of an ambassador. The 
certificate of the Secretary of State as to any house, office, chapel, or other 

1 >lac6 being part of the official house of an ambassador or consul is conclusive 
8. 16 (2)). 
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881 . Thd following persons are entitled to act as nlarriage ^ 
officers: British ambassadors in the countries to which they are Marriage, 
accredited (a), or any person for the time being performing the Marriage 
duties of the ambassador, or any secretary attached to the Embassy olHc«i^ 
who is appointed for the purpose in writing by the ambassador (a) ; 

British consuls, governors, high commissioners* residents, and con- 
sular or other officers (b). Except in the case of ambassadors (c), 
the authority of the marriage officer is derived from a warrant " 
signed by the Secretary of State (d). Marriages of this kind may 
be celebrated in British possessions outside the United Kingdom as 
well as in foreign countries (e). 

' The marriage officer is entitled to refuse to celebrate a marriage arounds ot 
where it would be invalid according to the local law of the foreign 
country, unless he is satisfied that both parties are British subjects, 
cr, if only one is a British subject, that the other is not a subject or 
citizen of the foreign country, or, if one is a British subject and the 
other is a subject or citizen of the foreign country, that there are 
not sufficient facilities for celebrating the marriage in the foreign 
country according to its own law (J). And if the woman is a 
British subject and the man is an alien, the marriage officer must 
be satisfied that tbo marriage will be recognised by the law of the 
country to which the alien belongs {g). 

The marriage officer may also refuse to celebrate a marriage 
which would be inconsistent with international law or the comity 
of nations (/t). 

Although a certain time of residence is required, and certain Validity ot 
consents may be necessary before the marriage officer celebrates marriages, 
the marriage, yet, the marriage once celebrated, no subsequent 
objections on these grounds are admissible, nor in future proceed- 
ings can any evidence be given as to the want of authority of the 
marriage officer, when the marriage purports to have been duly 
celebrated by him (i). 

An appeal lies to the Secretary of State against a refusal by the Appeals, 
marriage officer to celebrate the marriage (A;). 

None of the above provisions as to marriages celebrated abroad BoyallVimily. 
apply to marriages of the Boyal Family (f). 

(«) Foreign Marriage Act, 1892 (50 & 56 Yiot. o. 23), s. 11 (2) (a). “ Ambas- 

aor ’* includes a minister and a chargi cPaffaires (s. 24). 

(a) Foreign Marriages Order in Ooundl, 1892, art. 1. 

(b) Foreign Marriage Act, 1892 (55 & 56 Yiot. o. 23), s. 11 (2) (b), (c). 

onsul” includes a consul-general, vice-consul, pro-consul, consular agent 

(s. 24V 

S Foreign Marriages Order in Council, 1892, art. 1. 

. ) Foreign MAiriage Act, 1892 (55 & 66 Yict. o. 28), s. 11 (1), (2). Tbe 
Secretary oi State may also authorise by warrant any other person to act os 
marriage officer (s. 11 (1) (a) ). 

(s) /m, s. 11 (2) (c). 

(/) Foreign Marriages Order in Council, 1892, art. 4. 

(g) Ibid;, art, 5. And see now MarriHge with Foreigners Act, 1906 (8 Edw, 7, 

0. 40). 

(A) Foreign Marriage Act, 1892 (55 & 66 Yiot. e. 23), s. 19. 
lii Ibid,, B. 13. 

(A) Ibid., 8. 5 (3), s. 19. See also Foreign’ Morriagee Order in Oouiioil, 

ISH Art. 4 (2). 

(1) Foreign mrriage Act, 1892 (55 ft 56 Yiot. o. 23), s. 23. Such marriaget^ 
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382} There is no prescribed form of celebration which mnslr be 
used unless the marriage officer himself performs the ceremony, 
which in that case conmsts of declarations made by each party to 
the other (m) ; but any form of religions celebration performed dt a 
clergyman or other person may be adopted, provided that it taaes 
place in the presence of the marriage officer (n). 

383. The Act also makes provision for the due registration of 
marriages celebrated abroad by marriage officers (o). A British 
consul, if satisfied by personal attendance that a marriage where 
one at least of the parties is a British subject has been duly cele* 
brated in accordance with the local law of a foreign country, may 
register the marriage as having been so solemnised, although 
registration will give it no more validity than it would otherwise 
have (p). A consul can, however, only be required to attend at a 
marriage celebrated in accordance with the local law in cases where 
the marriage is celebrated at the place where he is appointed to 
reside (q). 

Sus-SnoT. i.—Marriaget «/ Brituh Sub^tdt on Ei$ M<i^erig’t Shipt, 

384. Statutory recognition is also given to mairriages celebrated 
on board His Majesty’s ships on foreign stations (r). One at least of 
the parties must be a British subject, and the marriage officer, by 
whom or in whose presence the marriage must be celebrated, is 
the commanding officer of such rank and of such vessel as the 
Admiralty instructions for the time being authorise for the pur- 
pose (s). He must in any event be first satisfied that there are not 
sufficient facilities for celebrating the marriage on land at the 
place where the ship is stationed (t). Three weeks’ notice must be 
given of the intended marriage either to friends and relatives, or in 
such a public manner as satisfies the commanding officer that as 
much notice has been given as would be necessary in England, and 
that the marriage is not clandestine (a). In other respects the 
rules which have been described above in connection with marriages 
contracted abroad by British subjects must be complied with '(b). 

wherever they take place, are governed by the Boyal Marriages Act, 1772 
(12 Qeo. 8, 0 . 11). Compare The Suteeie Peerage (1844), 11 01, & Ein. 86, H. L., 
and see title CousTmmoNAL IulV, poet. 

(m) Foreign Marriage Act, 1892 (56 & 66 Yiot. c. 23), s. 8 (2). 

(n) Ibid. 

(o) Ibid., SB. 9, 10. Duplicate registers are kept, and one of them, when filled 
up, must he forwarded to the Begistrar-General m England (s. 10), 

(p ) Foreign Marriage Act, 1892 (66 & 66 Viet, o. 23), s. 18. 

(q) Foreign Marriages Order in Council, 1892, art. 8. He most also ho a 
proper marriage ofBoer (Foreign Marriages Order in Council, 1896, art. 1). 

i [fl Foreign Marriage Act, 1892 (66 ft 66 Viot. a 23), s. 12. 
ti Jbid., 8. 12 (b) ; Foreim Marriages Order in Council, 1892, art. 10 (1). 

Q Foreign Marriages Oiwr in Oounml, 1892, art, 10 (2). 
o) /Ka.,art.l0(8> 

b) Xhe Confirmation of Marriages on Her Majesty’s Ship. Aot^ 187i9 (42 ft 43 
Tirt. 0 , 29), was pasMd fw the purpose of removing doubts as to the validita of 
such marnages ; but tiie subject is now govefned by (he Foidra hbrruge 
Act, 1892 (66 ft 66 Yiot, o. 28), But see CSuling v. Cmling, [1696] F. 116. ^ 
to publication of banns <m bom snip of a marriage intended to be solemni^ in 
England, Scotland, or Itelaad, see the Naval iCuiiages Act, lp08 (8 EdW. 7. 
a,?6),a«dtit!eHuBBA|n),Aiip Wui, ^ » -r- 



Part IX. — ^Husband ard Wifs. 


261 


8l7B-S£OT. d » — Marriages within the Lines of a British Army serving AiroaJL 

386. All marriages celebrated within the British lines by a Marriage, 
chaplain, or officer, or other person officiating under the orders of Army 
the commanding officer of a British army serving abroad, have marrfagea 
equal validity with marriages duly celebrated, within the United 
Kingdom (c). 

It is immaterial that the marriage takes place without the 
authority of the commanding officer ; it is sufficient if the person 
who celebrates it is under the commanding officer’s orders (d). 

Nor need the army be engaged on a campaign ; it is sufficient if it 
is in occupation of the foreign country, whether the occupation be 
hostile or not («). 

SUB-SEcrr. 4 . — Marriages where compliance with Local Forms is impossible. 

386. A marriage on board a merchant ship on the high seas Marriages on 
appears to be regarded by English law as valid, if valid according to 

the law of the country to which the ship belongs. A marriage on ® 
board a British merchant ship would seem to be governed by the 
rules of the common law, and not by any statute, nor even (perhaps) 
by statute and common law combined (/)• 

And where the local law is inapplicable {g\ or for some other 
reason cannot be complied with (A), a marriage between British 
subjects (t) will be valid if celebrated in accordance with English 
common law (A). 

Sub-Sect. 5 . — Marriages Validated by Special Statutes. 

387. Parliament can, of course, enact that any marriage, however Special 
celebrated, shall be valid for all purposes, and many statutes have 

been passed for the purpose of removing doubts as to the validity 
of marriages celebrated abroad (f). Further, all colonial laws 

(c) Foreigu Mon-iage Act, 1892 (do & 56 Yict. o. 23), s. 22. This section of 
the Act is only declaratory of tho existing law. A British army is presumed to 
carry with it British law {R. v. Brampton {Inhabitants) (1808), 10 East, 282, 
per Lord Ellenbokough). 

(d) The Waldegrave Peerage (1837), 4 01 & Fin. 649, H. L, 

' fc) Ibid. ; compare Burn v. Farrar (1819), 2 Hag. Oon. 369. 

(/ ) This is Mr. Dicey’s view (Oonflict of Laws, 2nd ed., pp. 620, 621) ; com* 
pare R. v. MilUs (1844)i 10 01. & Fin. 534, U. L. Mr. Dicey does not, however, 
regard the matter as free from doubt. As to the rules of the common law 
relating to marriage, see title HusBAim aed Wife. 

(y) As in the case of a wholly uncivilised country, where the parties could 
nor avail themselves of the Foreign Marriage Act, 1892 (55 & 56 Yiot. o. 23). 

{h) Mr. Dicey suggests that marriages within the lines of a British army, 
apart altogether from statute, would be valid on this ground (Conflict of Laws, 

2nd ed«, p. 622. There must be something more than a mere difficulty in 
complying with the local law {Kevd v. Burgas (184(^, 11 Sim. 361). 

(t) If me case of a marriage oelebrated in such circumstances by persons 
other than British subjects came before the English ooiu'ts, it is conceived that 
the test to be applied would be the view taken of the validity of the marriage 
by the. law of the parties* domidl (Dicey, Conflict of Laws, 2ad ed,, p. 622). 

(A) Oruise on Dignities, p. 276, citing a decision of Lord Eldoe ; compare 
also L(wAmr v. Teesdale (1816), 8 Taunt. 830, and (perhaps) Boding v. IMi^h 
(1821), ^ 2 jSbff. Oon. 371 ; Dioey, Conflict of Laws, 2nd ed., pp. 621, 622 1 
ke, Prmte International Law, 4th ed.^ pp. 62, 63. 

0 Seh 17 18 Yiot. o. 88 (Mexico) ; 21 ft 22 Yict o. 46 (Moscow, Ningpo, and 

bilti)$ 22 ft 23 Yict 0. 64 (Lisbonj s 27 ft 28 Yict o. 77 (the Lmian ££eu^) ; 
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X establuhing the validity of marriages contracted in the colony are 
Usnlagii effective in all parts of the King's dominions <m). 

B. Diyobob ahd othbb Matbikonial Gaobes. 

Sect. l.t-Juri$dietion of the English Courts. 

Bxjb-Seot. 1. — Liaaolution of Marriage — Divorce d vinculo tiuxlrvmmii. 

Jurisdiction 388. The English courts have no jurisdiction to pronounce a 
M to divorce, decree of divorce completely dissolving the marriage-tie — divorce 
a vinculo matrimonii — unless the parties are domiciled within the 
jurisdiction at the time when the proceedings are commenced (n). 
And this domicil must be a real and genuine domicil, as defined by 
English law (o). It is not sufficient for the parties to consent to the 
jurisdiction of the English courts, either expressly or impliedly by 
their conduct^ They cannot by such submission give the courts a 
jurisdiction which they would not otherwise possess (p). 

Nothing less than domicil in the fullest sense of the term will suffice. 
No residence which falls short of domicil will give jurisdiction (g). 

If the fact of domicil at the date of the petition is once established, 
it is immaterial that the marriage which it is sought to dissolve 

Odessa Marriage Act, 1867 (30 & 31 Yict. o. 2) , Morro Yelho Marriage Act, 
1867 (30 & 31 Yict. c. 93) ; Fiji Marriage Act, 1878 (41 & 42 Yict. o. 61) ; 
Basutoland and Bntish Bechuanaland Marriage Act, 1889 (52 & 53 Yict. c. 38). 

(7n) Colonial Marriages Validity Act, 1865 (28 & 29 Yict. c. 64) ; compare also 
the Colonial Marriages (Decease Wife’s Sister) Act, 1906 (6 Edw. 7, c. 30), 
which enacts that all marriages with a deceased wife’s sister celebrated in a 
Colony where the parties are domiciled and the marriage is legal shall be valid 
for all purposes, including the succession to real estate. This Act abolishes the 
effect, so fur as the colonies are concerned, of Birtwistle y. Vardill (1840), 7 Cl. & 
Fin. 895, II. L. ; but it is now rendered unnecessary by the Deceased Wife’s 
Sister’s Marriage Act, 1907 (7 Edw, 7, c. 47). 

(ri) he Meaurier v, he MeaurieVy [1895J A C. 517 ; Ratcliffs v. RatcHffe (1859), 
1 Sw. & Tr. 467 ; Wilson v. Wilson (1872), L. B. 2 P. & D. 435 ; Armytage v. 
Armytage, [1898] P. 178, per Gorell Barnes, J., at p. 185; see also Bater 
V. Bater, [1906] P. 209, 0. A. Brodie v. Brodie (1861), 2 Sw. & Tr. 269, cannot 
now be relied on. Where the jurisdiction of the court is disputed, the res])on- 
dent hies an act on petition,” on the hearing of which preliminary questions 
of domicil and the like are decided ; see title Husband and Wife, n^ere the 
general law and practice as to divorce etc. is fully treated, 
fo) See pp. 182 et seq., ante. 

Ip) See Armitage v. A.-G. {Oillig cited), Gillig v- ORlig, [1906] P. 135, per 
Gorell Barnes, P., at p. 140 ; Le Meaurier v. Le Mesurier, supra. Compare 
also Mahme'a Divorce (Veiled Action) Bill, [1905] A. 0. 314, where i^e validity of 
the divorce of a doxnieded Inshman by the English court at a time when it was 
supposed that submission to the jurisdiction enabled the couil to pronounce a 
decree was sufficiently open to doubt to require an Act of Parliament for the 
purpose of removing such doubts. The following cases must, since Armitage v. 
A.-G., Gillig v. OiUig, supra, be regarded as overruled, namely, Bmd v. Bond 

« , 2 Sw. & Tr. 93 (appearance without protest) ; ZycMinshi y. Zyehlinaki 
, 2 Sw. & Tr. 420 (applioation for further pa^oulars by respondent); 
Callwdl V. Callwell (1860), 3^. & Tr. 259. j r 

(q) Manning v. Manning (1871), L. B. 2 P. & D. 223 ; Briggs v. Briggs (1880), 
6 P. D. 103. It was once thought that a matiimonial domicil could be more 
easily acquired than a domicil in the ordinary sense, and that the courts cA the 
country in which the matrimonial home was for the time |>emg situate had juzis- 
diction to divoroe^ provided that such residence hod not been acquired 'solely.fDi* 
the purpose of mvoldng the jurisdiction, but this view has been deciinvelr 
xepu^ted {Le Meeurier v. Le Meaurier, aty^a), ^ 
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was eontracted elsewhere than in England (a), or that thfi parties 
at the time of the maAriage were domiciled abroad (b), or that the 
parties are not British subjects (c), or reside out of the jurisdic* 
tion(d), or that the misconduct alleged took place abroad (e)._ 

The matrimonial domicil differs in no degree from domicil as 
ordinarily defined (/). It is the domicil of th^usband (g), and the 
wife cannot acquire a domicil separate from that of her husband Qi), 
But (probably) the English courts may decree a divorce in favour 
of a wife who has been deserted by her husband^ or whose husband 
has so conducted himselfi towards her that she is justified in living 
apart from him, provided that at the moment when the desertion 
or separation took place she was domiciled with her husband in 
England, and that at the time of the commencement of the suit 
she is still in England (i). 

And (probably) the English courts can decree a divorce in favour of 
a wife whose domicil at the time of her marriage was fn this country, 


WHwn, V. WiUon (1872). L. .R. 2 P. & D. 435 ; Ratcliff v. Baidiff (1869), 
Sw. & Tr. 467. 

(h) WiUon V. Wilson, supra. 

cc) Goulder v. Goulder, [18921 P. 240 ; Dolphin v. Robins (1859), 7 H. L. Cas. 390, 
(4 Compare Ratcliff v. Rataiff, supra ; Nihoyet v. Niboyet (1878), 4 P. D. 1, 
The decision in Deck v. Deck (1860), 2 Sw. & Tr. 90, cannot, it is submitted, 
now be supported. ^ ^ ^ 

(e) Ratcliff v. Ratcliff, supra ; Brodie v. Brodit (186p, 2 Sw. & Tr. 269. 
Remarks by Lord Westbtjby suggesting a contrary view in Bhaw v. Chuld 
(1868), L. R. 3 II. L. do, at p. 86, were obiter only, and do not appear to have 
been followed. See Westlake, Private International Law, 4th ed., p. 84. 

(/) LeMesnrierv. Mesurier, [1896] A. 0. 617. ThedeciBioninWi%e<v.iVf6oy«f, 
supra, may now be regarded as overruled, as well as thatin Inyham v. Bachs (1886), 
166 L. T. 920. See, on this case, Poote, Private International Jurisprudence, 
3rd ed., p. 121, citing Law Magazine and Review, 4th Ser,, Vol. XIII., p. 86, 

(g) Warrender v. Warrender (1836), 2 01. & Pin. 488, H. L. ; see Firebraee v. 
Firebrace (1878), 4 P. D. 63, per Hannbw, P., at p. 67. It is sufficient to state 
the husband’s domicil in the petition, “unless the petitioner is asserting a 
'domicil for the wife different from that of the husband” (Divorce Buie 220, with 
the additional direction noted in Re Clark's Petition (1906), 76 L. J. (p.) 7, at 
p. 8; 22T.L. R. 168. „ . ^ 

(A) Ydverton v. Telverton (1869), 1 Sw. & Tr. 674 (m this case it was denied 
that the fact of the husband Wing given his wife good grounds lor living apart 
from him was in any way mateiiu) ; Burton v. Burton (1873), 21 W. B. 648 ; 
'Le Bueur v. Le Sueur (1876), 1 P. D. 139, does* not, it is apprehended, go so te. 
The wife in that case was deserted in a foreign country 'roere the matrimonial 
apTniflil was situate and came to England afterwards.^ 

(0 There is no direct decision to this effect, but it is supported by several 
dicta* See Armytage v. Armytage, [1898] P. 178, per Qorbll Babnes^ J., at 
p. 186, where the ground of the jurii^ction is stated to be that the court, m order 
to meet the injustice which might bo done by compelling the wife to follow herhus- 
band from country to country, wiU, without neoessanly resorimg to the doctnne 
that the wile can acquire a separate domicil, refuse to allow him to assort for the 

purposes of the suit that he has ceased to be domiciled in this country. See also 

V. Niboyett eupra^per Bbbtt, L.J., at p. 14 ; <fWat 

per EuinntN, R, at p. 67; Briggtv. Brigg* (1880), 6 P. D. 163, F., 

at p. 166 (commenting on the doubt as to the extent of the rule, that the wif^ 
linmi'm'l tollftw. that <3 the busband in all oases, expsessed by Lord WEsrauBT 
in pa* V. fW< (1864), 4 627, at p. 640); Ogdm v. 0^, [1907] P. ^ 

0. A., per OUT., at p. 78. This is in no way inconsistent witb Lt Buofr v. As 
Butur, naira, wbeie tbe separation took plao«#1noad. Tbe decuoon m muts 
ZWora a. BanOo Teodoro (im), 6 P. D. 79, iooiild not, it is sabnutted, be now 
■uppoiiad. ' See also p. ira, 
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& and whdsd marriage, though valid by the laws "of this country, has 
IMvoree been declared void by the courts of her husband’s domicil (i). 
and other The English courts have no jurisdiction over a co-respondent domi- 

Maitfanonlal oiled abroad (1), and a petitioner may obtain leave to proceed without 
Causes, citing him(m) ; but the proper course is to give him notice of the 
proceedings so that He may come in and defend if he so desires (nX 
or apply to be dismissed (o). 


Neoetsity ol 
reiidence. 


OpeMtioB of 
• deoiee. 


Sub-Bxot, 2 . — Judieiai S^ratioa — Divorce d meuea et thoro. 

389. Suits for judicial separation — divorce d mema et thoro — 
being instituted primarily not for the purpose of dissolving the 
marriage, but for the protection of the wife or husband, as the 
case may be, the English courts do not hold that an English 
domicil is necessary in order to give them jurisdiction, because no 
change of status ot either party is involved by the making of such 
a decree. It ik sufSoient if the parties are resident (that is to say, 
have their matrimonial residence) within the jurisdiction at the 
time when the suit is commenoed( p). In laying down this rule, the 
court is exercising the old jurisdiction of the Ecclesiastical Courts (q). 
The fact that the misconduct on which the petition is based took 
place abroad is immaterial (r). It is apprehended that something 
more than mere temporary residence is necessary («), and, a fortiori, 
if such residence is taken up for the purposes of the suit only. 

390. A decree of judicial separation operates to release the party 
in whose favour it is Ranted from certain obligations of the marriage- 
tie, and, further, to confer certain rights as regards alimony and 
(in the case of a woman) as regards after-acquired property, in 
respect of which she is treated as a /erne sole{t), but it does not 
operate to dissolve the marriage and at the same time to impose a 
disability on the parties to re-marry. A decree of judicial separation 
therefore'Will have no effect outside the jurisdiction of the court which 

- {k) Ogden t. Ogden, [1906] P. 46, C. A., cited note (As), p. 268, poet. 

(0 Levgy. Lev*/ and DeBomatuse, [1908] P. 256 ; compare Orange v. Orange and 
Arwdt, [1992] P. 246 ; Oaynor v. Oaynor (1862), 31 L. J. (p. ii. & A.) 116 ; War- 
wick V. rTarwicA! and Oiovanni (1907), Timee (July 25). In Wray y. Wray and 
ly Almeida, [1901] P. 132, aubatituted service was allowed on a co-respondent 
apparently domiciled in Portugal, but the point as to jurisdiction was not t^en. 

(m) Baker v. Baker and Dv^ef, [1908] P. 257. A co-re^ondent domiciled 
abroad will on his own application be dismissed from a smt, even though he 
has entered an appearance without protest {ibid.). See also Fmr/ax v. Fair/cm 
ondDela Orwt (1909), 25 T. L. B. 213. 

In) Boger v. Bogw, [1908] P. 300. See title HusbAMD and Wdb. 

10 ) Fair/aae v. Fairfax am Do la Crus, eupra. 

Ip) Chrietian v. Christian (1897), 78 L. T. 86 ; Armyiage v. Armgtage, 
[18981 P. 178, per Gobeu. BabmEs, J., at ji. 195 ; Chelti v. ChetU (1908), 25 
T. L. B. 146. For the law and praotioe as to judicial separations generally, see 
title Httsbakd amd Wive. 

{ft Annytage v. Armytage, supra, per Oobeu. Babkes, J. ; Matrimonial 
Oauaes Ao^ 185? & 21 Yiot. c. 85), s. 22. In Le Meeurier y. Xre Jlfesurwr, 

[1895] A. 0. 517, Lord WatSoe, at p. 526, seems to assert that the juris- 
diotion is founded on “ the rules of the /«« geniium," but this is mly going a 
step further badr. See also Fb» Edihardstcin y. Von BtkAardeMn (lw7}, 23 
T.I..B.539, 598,0. A 

tr) Armytage v. Armytage, sofret, 

=» (a) Poote, Priwkte L>ten»tioBal JurispiudeBoe, 3rd ed., p. 123. 

(Q MatrimoQbdOoqew 4ot, 1857 (20 ft 21 Yioh c, 85), as. 25, 45 eta. . 
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dsoraes it («), nor, as it wonl^ appear, even within the jurisdiction, il 
both parties afterwards abandon their residence in England (a). 

^ The^ court has jurisdiction, after decreeing judicial separation, to 
give directions as to the custody of the children of the marriage (b). 

Sttb-Sbot. 3. — BefUtution of Conjugal RighU. 

891. If both parties are resident within the jurisdiction of the 
English courts at the date when the suit is commenced, the English 
courts have jurisdiction to make a decree for the restitution of 
conjugal rights (c). ^ ^d it seems, at any rate in cases where 
the parties are domiciled or, it is submitted, usually living within 
the jurisdiction, that service of the petition in such a suit may now 
be effected abroad, if the respondent is temporarily resident out of 
England (d). The decree itself may also in the same circumstances 
be served abroad, provided that the respondent will be able to 
conraly with the decree within the time limited, but not otherwise (e). 

The courts mil not necessarily stay the suit of a wife for restitution 
of conjugal rights because the husband has commenced divorce 
proceedings abroad (/). 

Sub-Sect. 4 — NuUHy of Marriage, 

392. The English courts have jurisdiction, apart from all ques- 
tions either of domicil or residence, to adjudicate upon the validity 
of a marriage celebrated in this country and if it be found to be 
invalid to declare it null and void {g). The ground of this juris- 
diction is said to be found in the right claimed by the courts of all 
countries to inquire into the validity or invalidity of contracts 
entered into vrithin their jurisdiction (A). 


Quoere, even if the parties happen to be domiciled as well as resident within 
the jurisdiction (see Foote, Private international Jurisprudence, 3rd ed,, p. 123), 

(a) Per GoBELL Baknbs, J., in Armjftage v. Armytage, [1898] P. 178, at 
p. 196 ; Foote, Private International Jurisprudence, 3rd ed., p, 123. 

(ft) Armytage v. Armytage, [1898] P. 178. 

(c) Thornton v. Thornton (1886), 11 P. D. 176, 0. A, ; compare also Firebrace v# 
Firehrace (1878), 4 P. D. 63, langu^e of Haitnen, P., at p. 67 ; Le Meeurier v. 
Le Meeurier^ [1686] A. 0. 617, per liord Watson, at p. 526. 

(d) Bateman y, Bateman^ [1^801] P, 136; Di^ y. Dicksy [1899] P. 275. 

(e) Dicke v. 2>icA», supra. Under the old ecclesiastical practice a petition" for 
restitution of conjugal rights could not, it would seem, be served out of 
England; see Ydvertou v. Yelverton (1839), 1 Qw, & Tr. 674. Firebrace v. 
Firefyracet mpra^ and Chichester v. Chichester (1885), 10 P. D. 186, must now be 
regarded as to some extent overruled on this point. The reason formerly given 
was that the hd^trimonial Oauses Act, 1857 ^0 & 21 Yict. c. 85), ss. 41, 42, did 
not mention these petitions ; but according to Gorell Babnes, J., in Dicks v. 
Dicks, sumra, at p. 277, the law with regard to them is altered by the Matri- 
monii Oauses Act, 1884 (47 ft 48 Viet. c. 68). The learned jud^ points out 
that in the earlier oases the respondent was domiciled abroad, except in 
Pearetm v. Pearson (1864), 33 L. J. (P. M. ft A.) 137. where the decree was 
ordered to be served on the respondent when he returned from Shanghai. The 
impossibiliW of enforcing the decree where the respondent is not resident in this 
oomtry and is domidl^ abroad is obvious. But m Firebrace v. Firehrace, 
eujpra, though the difficulty is pointed out (at p. 68), the decision rests on the 
gtound that the re&mndent was a foreigner who had opitted England. 

(f) Thornton v, Thornton, supra. Compare Von FdehardsUin v. Eekhardetein 
f 1907V 23 Ta L. E. 639, 693, 0. A. (jndioiu separation). 

(ABmonin (falsely called Malmi y. Mallac (1860), 2 Sw. ft Tr# 07 ; Links 
Aerd9n894), 10 T. L. B. m 

(ft) Simonin (fhlsely called Mdllae) y, Midlae, supra; QMomgfpe/r y. Ik 9arro$ 
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Apart from this, and in all other odses, it would seem that th^ 
court assumes jurisdiction in a nullity suit, if the respondent is 
resident within the jurisdiction at the date of the petition (t). 

Sttb-Seot. 5. — Jactitation of Marriage. 

393. Besidence of tiie respondent within the jurisdiction appears 
to be equally the test of the jurisdiction of the English courts in 
suits of jactitation of marriage {k). 

Siib-Sbot. 6. — Alimony. 

394. The English courts have power to*^ allot Simony pendente 
lite, even though a substantial question as to the jurisdiction of 
the courts has been raised by the other party to the suit and awaits 
determination (Z) ; but it is a matter of discretion whether alimony 
shall be allotted in any particular case (m). 

The courts will not restrain a husband from removing his property 
out of the jurisdiction, for the purpose of defeating a wife’s right 
to alimony, before the order for alimony is made (n). 

Sect. 2. — Foreign Decrees of Divorce. 

Sub-Seot. 1. — Foreign Decrees of Dissolution of Marriage. 

396. The English courts do not recognise as possessing extra- 
territorial validity any decree of divorce pronounced by the courts 
of a foreign country (including for this purpose those of Scotland and 
Ireland (o) ), unless at the date of the suit the parties were domiciled 

(1877), 2 P. D. 81 ; Ogden v. Ogden, [1908] P. 46, 0. A. Westlake, however 
(Private IxitematioDal Law, 4th. ed., p. 90), is of opinion that since the B. S. 0., 
1883, this reason no longer holds good. The B. S. 0., he points out, **have 
abandoned the forum contractus cdehrati for the actions to which they apply, 
even could that forum be extended to the case where the existence of the con- 
tract is in qmslion ’’ (ibid.). He thinks, nevertheless, that the jurisdiction may 
be defended on the ground that the court ought to bo permitted to ** correct the 
civil register of the country.” 

(f) See James, L.J., in Nihoyet v. Niboyet (1878), 4 P. D. 1, at p. 9; 
Westlake, Private Inteiiiational Law, 4th ed., p. 89. (compare also Roberts v. 
Brennan, [1902] P, 143 (marriage celebrated abroad), in which Sir EaAirois 
Jettne followed Niboyet v. Nwoyet, supra, on this point. See also Ogden 
V, Ogden, svfra. In Johnson v. Cooke, [1898] 2 I, K. 130, stress seems to 
have been laid by the Irish court rather on the fact of domicil. The residence 
must, it is submitted, be a real residence, and not a mere transitory sojourn. 

(k) Per Brett, L.J., in Niboyet v. Niboyet, supra, at p. 19. ^qugh the 
learned judo’s views expressed in the same judgment as to the jurisdicaon in 
suits for judicial separation and restitution of conjugal rights have now been 
definitely overruled, it appears to be the accepted opinion in jactitation suits 
that readence alone gives jurisdiction ; see Westlake, Private Intemationfil 
Law, 4th ed., pp. 88, 89. 

(A Bmatds v. Ronalds (1876), 8 P. A D. 269. 

im) Ihid. 

(n) Newton v. Newton (1885), 11 P. D. 11 (alimony pendente Ute). 

(o) Scotland and Ireland are of course foreign counmes for all pim>pBe8. sofar 

as the rules of private international law are concerned ; compare Yelwsrtop v, 
Ydverton (1869), 1 Sw. A Tr. 674. There is, as a mattor of fact, no o<mi in 
Ireland with jurisdiction complct^y to dissolve a marriage, and to enable this 
to be done an Act of Parliament is required (compare MaUmds Divorce ( Valid 
Action) BiU, [1906] A. 0. ; Grimshatdi Divorce (Validation) PiW (1907)^ 

61 Sol. Jo. 629, II.L.)« In Scotland a divoroe d vinculo as well sbA mensaet 
ihoro can be granted on grounds which would not alone entiile^the peti^her 
to d decree in England. ^ ^ - 
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withm the jurisdiction of tlie court pronouncing it (py\ As the 
English courts themselves claim no jurisdiction to dissolve the mar- 
riage of persons not domiciled in this country, so also they refuse to 
admit that anything short of domicil can give the foreign court juris- 
diction to decree a divorce which will be valid in. England (q) and will 
carry with it the necessary legal consequences in this country. The 
courts of a foreign country may, of course, claim to exercise the right 
of dissolving the marriage of persons subject to their jurisdiction, 
without regard to any question of domicil; and no English court 
would deny that, within the limits of the foreign coart’s jurisdiction, 
a decree of divorce so pronounced would be good and valid (r). To 
hold otherwise would be to dictate to a foreign country the principles 
which it should adopt in the administration of its own municipal 
law; but to a divorce so pronounced the English court would deny 
a validity outside the jurisdiction which granted it (a), and would 
not, for example, hesitate to convict of bigamy any British subject so 
divorced who re-married subsequently (6). Itesidence, therefore, in 
the foreign country, if not amounting to domicil, is immaterial (c) ; 
A fortiori, if the residence is not even a bond fide residence, but has 
been taken up for the purpose of obtaining a divorce (d). 

Although the general rule is as above stated, it is of course 
competent for the legislature by Act of Parliament to make excep- 
tions in particular cases. Thus, jurisdiction has been given to the 
Indian courts to decree a divorce in cases where the petitioner 
professes the Christian religion and is merely resident in India at 
the date of the petition (e). It is, however, clear that this enactment 


{p) Le Mtmritr v. Le Mesurier^ [1895] A* 0* 617, where all the preceding 
decisions of importanco are fully discussed. This was a decision of the 
Privy Oouncil, and not of the House of Lords, but it has been approved and 
followed by the Court of Appeal in Bater v. Bater^ [1906] P. 209. Compare also 
Ogden v. Ogden, [1908] P. 46, 0. A,, and Be Stirling, Stvrling v. Stirling, ^908] 
2 Ch. 344. The earlier cases to which reference may be made are Conway Xother- 
wise Beadey) v. Beazley (1831), 3 Hag. Eco. 639 ; Warrender v. Warrender (1835), 
2 01. & Fin. 488, .H. L. ; Dolphin v. Bolina (1859), 7 H. L. Oas. 390 ; Tollemache 
V. Toll&niache (1869), 1 Sw. & Tr. 657 ; Birt v. Bmtinez (1868), L, B. 1 P. & D. 
487; ShawY. Gould (1868), L. E. 3 H. L. 65; Shaw v. (1870), L. E. 

2 P. & D. 166; Harvey v. Farnie (1882), 8 i^p* Cas. 43 ; Scott v. -4.-6?. (1886), 11 
P. D. 128 ; Bonaparte Y, Bonaparte, [1892] P. 402 ; Green y . Grren, [1893] P. 89; 
Nihoyet v. Nihoyet (1878), 4 P. D, 1, is practically oven’uled by Le Meeurier v. 
Le Meeurier, supra ; and McCarthy v. De Caix U831), 2 Cl. & Fin, 668, was 
dissented from in V. Farnie, sitpra. In Conmlly v. Connelly (1851), 7 

Moo. P. 0. 0. 438, mutual vows of dnostity taken by permission of the Pope 
were set up as a dofence to a petition for restitution of conjugal rights, and tne 
court proceeded to mq[aixe what effect such vows were held to have by the law 
of the domicil at the nme of the separation. 

(7) A matrimonial domicil” acquired by residence as distinct from 
aomioil” in Ibe ordinary sense is not recomised in English law os giving 
any jurisdiction to divorce {Le Mesurier v. Le Mesurier, supra). 

[T) See Green v. Green, supra, 

(a) Le Meswrier y , Le Mesurier, supra, 
h) The Trial of Earl Bussell, [1901] A. 0. 446. 

(el Le Mesurier t. Le Mesurier, supra, 

Se9 Bonaparte, y. Bonaparte, [1802] P. 402. Lollefs Case (1812), t 
01. k 667 r mfty perhaps still be duoteaae an authority on this point, it any 
further au^ority Is required ; but emce Baler y. Baier, [1906] P. 209, 0. A., 
little weight can be attached to it from any point of yiew* 

(a) Inman Diyorce Act, No. 4 ot I860, Oompare the oases of Warter y# 
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in no way^ffects the general principle which insists on dOmioil ad 
the test of jurisdiction. 

396. A divorce pronounced by the court of the country of the 
domicil is recognised as vaUd in England (/). But, further, the 
English courts will recognise as having extra-territorial validity 
any decree of divorce which is also recognised as valid by the 
courts of the country of the domicil, whether those courts have them- 
selves pronounced the decree or not (g). Beference must therefore 
always be made to the law of the domicil at the date of the divorce, 
wherever that divorce may have been obtained, and provided that 
the courts of the country of the domicil recognise its validity the 
English courts will give effect to it (h). 

It is apprehended, also, that the English courts will concede to a 
foreign court the same jurisdiction which they themselves assume (i) 
in the case of a petition for divorce by a wife deserted by her 
husband, who was up to the date of the desertion domiciled with 
her husband in the foreign country, and will recognise the validity 
of a divorce so obtained ( j). 

And (probably) in the case of a wife whose marriage is valid by 
English law, although declared null and void by the courts of the 
husband’s domicil, the English courts may have jurisdiction to 
entertain a petition for divorce (A;), since it would be a mockery to 


Warier (1890), 39 L. J. (p.) 87 ; and Thornton v. Thornton (1886), 11 P. D. 176, 
0. A. It is open to doubt whether the Indian Divorce Act of 1869, which ia an 
Act promulgated by the Governor-General of India in Council, enables the 
Indian courts to decree a dissolution of marriage so as to give the decree an 
extra-territorial validity. The Act was passed at a time when presumably 
residence, and not domicil, was regarded as the test of jurisdiction, and it may 
well be that Indian divorces can claim no extra-territorial validity since Le 
Meeurier v. Le Meeurier^ [1895] A. 0. 517. It may be argued that, since the 
Governor- Gdheral derives his power of promulgating statutes in India from an 
Act of the Imperial Parliament (».e.. East India Council Act, 1861 (24 & 25 
Viet. c. 67), 88. 39 — 43), the courts of this country would be bound to give effect 
to them ; but the same argument would apply to the case of any self-governing 
Colony, and a divorce founded on residence only decreed by a colonial court 
would probably not be recognised in England, although the colonial legislature 
might have enacted that residence, and not domicil, should be the test. The 
Bubject is discussed by Dicey, Conflict of Laws, 2nd ed., Appendix, No. 14, 
pp. 800 et sea., who comes with some hesitation to the conclusion that a ^vorce 
under the Indian Divorce Act has extra-territorial validity. An Imperial 
statute, however, for the purpose of removing doubts seems eminently desirable. 
(/) See Eater v. Eater ^ [1906] P. 209, 0. A. ; and p. 263, ante. 

(gr) Armitage^ v. A.-G. (GiUig cited), GiUiq v. Gilltg^ [1906] P. 135. In this 
case the domidl wm in New York, but the divorce had heen obtained in South 
Dakota, where residence for a certain period, and not domicil, gave jurisdiction 
to pronounce a decree. The divorce so obtained was, however, regarded as valid 
by the New York courts, and, on proof of this being given, GoniiiLL B'ABinss, P.,* 
held that it must also be regarded as valid in England. 

(h) Armitage v. A. -G. {GiUig cited), Gillig v. Qillig, 

(f) See note (t) on p. 263, ante, 

(j) See per Qobsll BAmOfiS, P., in Ogden v. Cfgden, [1908] P. 46, 0. A. 

\h) Although not necessary for the decision in the case, this view is dearly 
indicated in me judgment of the Court of Appeal in Ogden v. Ogden^ [19081 
P« 46, 0. A. (juagment of the court deUveiM by GobuUi BAitirE8,'T., at 
p. 82). «If the country of the husband’s domicil refutes to recoghise the 
Ineniage, and therefore cannot and will not entertain a suit for divorce against 
Alin, the justioe and reasonableness of the intetnati<mal rule’* (ia, that domioSl 
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rettf B vile in snoh eiroumstsSices to the coarts of a oouptiy for 
reUef when those courts have already declared that no marriage 
exists, and that in conseqaence there is no marriage which can be 
dissolved, (Q. 

397> ^ considering the validity of a foreign divorce it is quite 
immaterial that the divorce was granted for reasons which, in the 
view of the English law, would not entitle a petitioner to a decree 
at all in Englwd (m), or that the marriage sought to be dissolved 
abroad was originally celebrated in England (n). The foreign court, 
however, which pronounces the decree must be competent to do so 
by the laws of the country which give it. jurisdiction (o). But the 
decree once pronounced, being a judgment affecting status, is in the 
^ature of a judgment in rent (p), and cannot, therefore, be set aside 
or impeached in this country on the ground of fraud by a person 
who was not a party to the proceedings, or by reason of the conceal- 
ment of material facts the disclosure of which might have led the 
foreign court to come to a different decision (q). Whether subse- 
quent proof of collusion between the parties would render the decree 
invalid in England seems to be open to some doubt (r). 
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can alone give jurisdiction to divorce) * * ceases to be apparent, and the wife 
having no right of suit vrhatever against the husband in his counti^, and having 
been left in the country of her original domicil where the marriage was 
celebrated and is recognised as binding on her and him, it would seem reason- 
able to permit her to sue in the latter country for the dissolution of the tie 
which is recognised therein, though not in the foreign countr}'^, in case she has 
grounds of suit which would entitle her to a divorce if her husband had been 
domiciled in her country ; in other woi^s, to treat her as having a domicil in 
her own country which would be sufficient to support a suit. No general rule 
of law would then really be infringed. The necessities of this case would call 
for the intervention of the courts of her own country in order to do her justice 
and release her from a tie recognised in the one country though not in the other.” 
The respondent in Ogden y. Ogden^ [1908] P. 46, C. A., had in fact petitioned 
some years before for a divorce, but Jeuioe, P., had held that in the circum- 
stances he had no jurisdiction. The remarks of the Court of Appeal above 
quoted show how the difficulty may in future be solved. 

(/) Ogden v. Ogden^ supra; and seep. 263, ante, 

(m) Bater v. 2/afer, [1906] P. 209, 0. A. The contrary view was finally laid 
to rest in this case, although it had been doubted and disapproved for many 
years ; see also Pemberton v. Hughes^ [1B99] 1 Oh. 781, 0. A., where an American 
divorce omthe grounds of the respondent’s violent temper was held good. But 
it seems that in Scotland the rule is different {Be Stinirtg, Stirling v. Stirling, 
[1908] 2 Oh. 344). 

(w) Bater v. Bater, supra. See also Harvey v. Famie (1882), 8 App. Oas. 43 ; 
Scott y,A.-Q, (1886), IIP. D. 128. In JDolphinr. BoUns (1859), 7 H. L. Oas. 390, 
and Shaw y. Uould (1868), L. B. 3 H. L. 55, the decisions seem to be partly based 
on the fact that Englana was the lex hd celebrationis, Ldley's Case (1812), 2 
01. & Fin. 567, is now finally discredited^ (see Bater v. Bater, supra), and must 
be regarded as applying only to the particular facts on which the decision was 
based ; Tovey y, Lindsay (1813), 1 Dow, 117, H. L., and McCarthy y, De Caix 
(1831), 2 01. & Fin. 568, are equally no longer law. 

(o) Bater y, Bater, supra ; Birt v. Bontinez (1868), L. R 1 P. & D. 487 ; Shawy, 
J.-u. (1870), L. R 2 P. d; D. 156. See also Harvey y. Famie (1882), 8 App. Oas. 43^ 

Ip) ^ p. 296, post, 

M Bater y. Bater, supra, 

(r) See Shaw y. Ooidd, supra. The divorce which was obti^ed by^ fraud 
and coUusien in Bonaparte y, BonoMtU, [1892] P..402, was in fhet invalid 
because the parties were noidoinicded in Soomud ; but it was there held that 
the fraud ol which the petitioner in the subsequent nullity proceedings bad 
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Mere jrregularituB of inrooedure, however, will not invaliciate the 
decree, if in fact the' court was a competent court acting within 
its jurisdiction and no. substantial injustice (according to Jlnglish 
ideas) was done (s). But a decree pronounced in a foreign court in 
circumstances which make the proceedings contrary to natural 
justice will not be recognised in England (r) — ^if, for instonce, the 
respondent had no notice that proceedings had been instituted 
against him (a). 

It has been suggested that only the decree of a foreign Christian 
tribunal will be recognised in England (b) ; but it is apprehended 
that the phrase is used merely to express the tribunal of a country 
universally regarded as civilised, and whose jurisprudence conforms 
to modem ideas of justice and equity (c). 

398. The foreign decree, in order to be effectual in this country, 
must dissolve the marriage finally, irrevocably, and completely. 
A decree, for * example, purporting to be one of divorce, but 
whi(ih forbade either of the divorced persons to marry again,' 
would, in effect, be no more than a decree of judicial separation,, 
which in England merely releases the parties from certain obliga- 
tions of the marriage-tie without putting an end to the marriage 
itself. It is, however, not uncommon in some systems of juris- 
prudence for the court to have power to forbid the guilty party 
to re-marry. The marriage in such a case is completely dissolved, 
and the parties resume the status of unmarried persons, although 
one of them remains nnder a certain disability. This disability is 
regarded by the English courts as a penal one, and as such will 
be regarded as having no operation or effect whatever in this 
comitry, and as not extending beyond the limits of the jurisdiction 
which imposed it{d). But a decree which forbids the parties to 
marry again until the expiration of a certain period from the time 
on which It is pronounced, imposes no penal disability, but merely 
postpones the actual date from which the marriage is to be reckoned 
as dissolved («). A marriage which takes place before that period 
has elapsed will be regarded in England as a bigamous marriage 
and therefore void (f). 


been in connection with the divorce, did not necessarily disentitle her to' 
relief I the contract of marria^ being on a different footing from other contracts 
and governed by different principles. 

(«) Pemberton v. Hughes, [1899] 1 Oh. 781, 0. A. The test in s<ioh a case 
apiiears to be the view which the foreign court itself takes of the effectiveness' 
of its own judgment. It must be credited with knowing what irregularities in' 
larocedure are fatal to its jurisdiction and what is the correct view of its own 
mw ; seeper Biobt, L.J., at p. 79A 

(A Shaw V. A,‘Q, (1870), L. B. 2 P. & D. 156 ; compare 0<Mita v. Hector (1876), 
lit B. 19 334. , 

(a) Shaw V. A,-Q., supra, 

(ij Hatveyr. Farms. (1882), 8 App. Oas. 43; and compare Oolite v. Hector, 
su^a. 

(c) See Brinkley v. A.-O. (1890), 15 P. D. 76. 

(d) Scott V. A.-Q. (1886), 11 P. B. 128. 

(e) The Indian Divorce Act, No. 4 of 1869, contains such a provision, 
with the addition tiiat no app^. must have bemi entered within utS period 
qiecified (ITarter v, Warter (1890), 59 L. J. (p.) 87), 

(/) WatUr Tt fFartar, 
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399* A marriage which a foreign court has purported io^diesolve 
may still be regarded as subsisting in England (g). 

Sttb-Ssot. %^^Foreign DwrtM of Nullity of Mairriaye. 

400. The decree of a foreign court declaring a marriage null and 
void is not regarded in England as being on t^e same footing as a 
decree of dissolution of marriage. The English courts ^ not look 
upon it as in the nature of a judgment in rem and so conclusive and 
binding outside the jurisdiction of the court which pronounces it Qi). 
The English courts regard residence, and not domicil, as the test of 
jurisdiction in a nullity suit begun in England (i), and further assume 
jurisdiction in any case to determine the validity of a marriage 
celebrated in England (k) ; and it would seem that the English courts 
wotdd concede jurisdiction to the courts of a foreign country on 
similar principles. But that is a very different thing from regard* 
ing a foreign decree of nullity of marriage, when prbnounced, to be 
binding in England on an English court (1). Where the question 
is whether a marriage is formally valid in the country where it was 
celebrated, the decision of the court of that country that it was 
invalid would no doubt weigh materially with the English court in 
dealing with the same question (m), but the latter is not necessarily 
bound by the foreign decision. Similarly, and indeed h fortiori, the 
English courts will not hold themselves bound by the decision of a 
foreign court declaring null and void a marriage not celebrated 
within the jurisdiction of that court (n). It follows, therefore, that 
a marriage declared null and void abroad may still hold good in 
England, and this result cannot be avoided so long as no single 


(g) Green v. Green, [1893] P. 89 ; compare Simonin (falsely called MalUus) v, 
MaUae (1860), 2 Sw. & Tr. 67. “ ^ honest adherence to this principle " 

(r.e., that domicil alone giyes jurisdiction to divorce) “will preclude &e scandal 
which arises when a man and a woman are held to be man and wife in one 
country and strangers in another " : per Lord Watsok in Le Mesurier v. Z« 
Meturier, [1895] A. 0. 517, at p. 540. Unfortunately the principle is not 
universally accepted and the scandal deplored by Lord ’Watboit sml exists. 
See tdso the judgment of the Court of Appeal in Ogden v. Ogden, [1908] P. 46, 
C. A. ; and see note (%) on p. 268, ante, for the solution suggested in that case 
for one at least of the scandals. 

(A) Situiair v. Sinclair (1798), 1 Hag. Oon. 294. A sentence of nullity of 
marriage in the country where the marriage was solemnized would carry with it 
great authority in this county, but 1 am not prepfoed to say that a judgment 
of a third country on the validity of a marriage not within its territory nor had 
between subjects of that country would be universally binding”: per Lord 
^WKix, at p. 297. 

'v (0 See p. 266, ante, and the oases there cited. 

(A) Ibid. 

(Q Ogden v. Ogden, eupra, cited on p. 255, ante; SineJair v. Sinclair, tupra ; 
Simonin (&lsdy called Mediae) v. Mediae, eupra. But as to foreign decrees of 
nullity on the mund of physical incapacity, see p. 272, post. 

(m) See per Lord Stowbu, in Sinedair v. Sinclair, eupra. Technically, of 
course, ihe English court would amroach the questiim as one of fhot only, and 
would ^termine, as a. fact, whether by the law of the foreign country the 
marriage was good ; but no better evidence could be tendered to prove the fact 
of valimty than a decision on the very point by the foreign court itsel£ Sm 
title BvmBNOX. 

1 , (ft) See Siwdaiir v. Biwiair, eupra; Ogden v. Ogden, eupra. ■■■■ - - •• - 
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B. principle is tmiversAlly acoeptod by &11 countries as a test of what 
IMsoiw constitutes a valid marriage (o). 

si^otlw A decree, nevertheless, of a foreign court declaring a marriage 
null and void by reason of the physical incapacity of one of the 
cauM parties (but not otherwise) is (it seems) recognised as valid and 
binding in this country, if me parties were domiciled in the foreign 
country (p), or if the marriage was celebrated there (q). 


G. LEOiTDiAcnr. 

Sect. 1. — In General, 

I 

401 . Legitimacy being a matter of status, it may be necessary, 
o? according to circumstances, to discover the legal consequences of that 
marria^ status under different systems of law ; and it may happen that the 
English courts, in the exercise of their own jurisdiction, find them* 
selves compelled to give effect to the legal consequences of a foreign 
status of legitimacy arising in a manner which English law would 
not itself recognise at all (r). 

All persons born in la^ul wedlock, no matter where, are legiti- 
mate in England. It is obvious that this test of legitimacy may 
involve the question of the validity of a marriage, and this is a 
matter which will, of course, be decided by the English courts 
on the principles already described. Similarly, legitimacy of 
the children of a second marriage, in cases where the previous 
marriage has been dissolved by a decree of divorce, will depend in 
England on the answer to the question whether the divorce was a 
valid divorce according to English law — that is to say, whether it 
was pronounced by a competent court of the country where the parties 
were domiciled (s). If the divorce, according to English principles, 
was invalid, the second marriage will be invalid also, and the chil- 
dren of it illegitimate. It is in such a case immaterial that the lex 
domicilii of the second husband regards the marriage as good (a). 

(o) Ogden v, Ogden^ [1908] P. 46, 0. A. ; Sitimiin (falsely caUed Mallac) v. 
Mallac (I860), 2 Sw. & Tr. 67. 

(p) Turner ▼. Thcmpam (1888), 13 P. J), 37; perOoKEhL Barkss, P., in 
Ogden v. Ogden, aupra, at p. 80. In the former of these oases, the marriage 
having been dissolved, on we g^und of physical incapacity of the husband, by 
the courts of the domicil, the wife petitioned for a decree of nullity in England, 
whei'e she had been domiciled at the date of the marriage, and where the 
xnarriage was celebrated. It was held that, the marriage having been already 
dissolved, the English court had no jurisdicrion. It is to be noticed that by the 
law of th<^ domicu the decree took the form of a dissolution of marriage ana not 
a declaration of nullity ; but this was said by the President (Sir J. E^msN) to 
be a ** mere difference in form” : eed qucere. He also pointed out that suoli a 
marriage is voidable only in England and not void at the option of the injured 
party ; and, further, that a woman when she marries a man, not only by con- 
struction of law, but absolutely as a matter of fact, acquires the domicil of her 
husband if she lives with him in the country of his domicil It may, however, 
be doubted if the ratio decidendi would apply to a case where the dec^ of the 
foreign court was one of nullity and not of dissolution. Turner y. Thompem, 
eupra, does not seem to have b^n cited in Ogden v. Ogden, aupra. 

(q\ Per QgbxLL Baiuies, P., in Ogdm v. Ogden, avma, at p. 80. 

(r) E.g.,perenbaeqwm See, generally, titleBAsrAiiDT,Vol II., 

p* 428. 

(s) See also par. 398, on p. 2Q9,4mte. 

(a) V. dhjfUd (1868), L. S. 3 H. L. 88. ^bis Was the case of . the rev 
nuirxiage of a divorem Womani but it has been suggested that the caae is 
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, Shot. 2. — For Pui^oaei of SuccesBion to Beal Estate. 

4D2* Tho importance att^hed by English law to the lex situe in 
maitere of real estate has led to a very strict view being taken as 
to the qualifications of a person to succeed as heir ab intestato to 
real property situate in England. An English heir must be 
legitimate according to English ideas ; that is to say, he can only 
succeed if born in lawful wedlock. It is not enough for him to be 
le^timate by the law of his domicil, to which the question, as 
being one of status, would ordinarily be referred by English law (6). 
Thus, a man legitimated per subsequens matrimonium cannot inherit 
English land (c) ; nor, conversely, can he, dying intestate, be 
succeeded, so far as his real estate is concerned, by anyone except 
his own children, for English law regards him as related to no one 
else (d). The rule, however, only applies on an intestacy ; and a 
device of realty by a person legitimate by the law of his domicil, 
but not born in lawful wedlock, is perfectly good (e). 

On the same principles, where the lex situs recognises legitimacy 
acquired otherwise than by birth in lawful wedlock, a person 
legitimate by that law, though not bom in lawful wedlock, will be 
recognised in England as a lawful heir to lands situate in that 
country (/). 

It seems that chattels real, being personal property so far as the 
Statute of Distributions is concerned and devolving, therefore, on 
an intestacy on the next of kin and not on the heir, do not fall 
within the scope of this principle (y). 


0 . 

Legitimacy* 


different where a man, who has been divorced by a court not competent accord- 
ing to English principles to pronounce a deci'ee, re-marries in the country of his 
domicil, the coiuts of which re^d his second marriage as valid (Westlake, 
Private International Law, 4th ea., pp. 96, 97). But if the law of his domicil at 
the date of the divorce recognises the validity of the second marriage, it must 
surely follow that it recognises the validity of the divorce, and this woiild bring 
the case within the decision in Armitage v. A.^0. {OUlig cited), GiUig v. QiUig, 
[1906] P. 135, for which see sect. 2, sub-sect. 1, supra; and the nile would be the 
same for wife as for husband. The principle of 8haw v. Gould (1868), L. B. 3 
H. L. 55, is not affected, for in that case it was the law of the second husband's 
domicil only which recognised the validity of the marriage ; and in the eye of 
the i^glish law the wife, bein^ivorced by an incompetent court, still retained 
her first husband’s domicil. Eor an analogous case see Es Green, Noyes v. 
Fitkin (1909), 25 T. L. R. 222. 

E &e p. 274, post. 

Birtwhistle v. Vardill (1840), 7 01. & Fin. 895, H. L« 

I Es Dmi^s Estate (1857), 27 L. J. (OH.) 98. 

(e) Es Grey*s Trusts, Grey v. Stamford, [1892] 3 Oh. 88. 

(/) Mwnroy. Afimro(1840), 7 01. & Fin. 842, H. L. ; compare Munro v. Saunden 
(1832), 6 Bli. Vh. 8.) 4^, H. L. But see Fenton v. Livingstone (1859), 5 Jur. 
(H. 8.) 1183, H. L., where the House of Lords decided that a man bom of the 
marriage of his father with a deceased wife’s sister could not take Scottish lands 
by inheritance, the ground of the decision being that sudi a marriage was in 
t^tland not only incestuous, but criminal, and ^t to admit the legitimacy of 
child would be repugnant to the principles of Scots law. The marriage had 
taken place when such marriages were voidable in England, and not void, and 
were n^ questionable at all after the death of the husband and wife ; but it was 
detided that they were nevertheless illegal by English law. 

ig) See Dicey, Conflict of Laws, 2nd ed., pm 490 ; Foote, Private Inter- 
national Jurisprudencei 3rd ed., pp. 232, 237. The status of English heirship, but 
of beiisbip only, is, in other wq^, something beyond the status of legitimacy ; 
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' Sect. 8.— -For other Purpoeee. 

403. Apart from questions of inheritance of real estate, the lex 
domicilii is the test of legitimacy (h). In cases where legitimation 
per Bubeequena matrimonium is in question, English law only 
reco^ises the status of legitimacy so acquired, if the father was 
domiciled in a country by whose laws such legitimation was possible 
both at the date of the Gild’s birth and at the date of the subse-* 
quent marriage (t). Both these conditions must be fulfilled, but 
the place of the marriage and the place of the birth are 
immaterial (k). If by the law of the father’s domicil at the date 
of birth the child was indelibly a bastard, it can never by any subse- 
quent marriage become legitimate ({)• This is the rule now followed 
by the English courts in all cases involving succession to property 
other than real estate, whether the succession takes place by 
virtue of a will (m) or by virtue of the Statute of Distributions (w). 
Legitimacy by the lex domicilii is necessary in these cases, and 
therefore a bequest to the “ children ” of a foreigner in an English 
will means to his legitimate children, as understood by the law of 
his domicil, subject to the rule above stated, that the child at the 
time of its birth, if not born in lawful wedlock, was not incapable 
of being legitimated by the lex domicilii of its father (o). 

Similarly, the children of an Englishman domiciled in France 
(where legitimation per subaequena matrimonium is possible) born 
before marriage, but afterwards legitimated, are not ** strangers in 
blood” to their father within the meaning of the Legacy and 
Succession Duty Acts(p). 

On the other hand, the fact that his lex domicilii entitles the 
children of a foreigner, whom he has ‘‘acknowledged ” before his 
death, to succeed to his property ah mteatato, but does not recognise 
them as fully legitimate, does not make them other than “ strangers 
in blood ” in English law for the same purpose ( 7 ). 


it involves birth in lawful wedlock. “ The common law , . . requires some- 
thing more than more legitimacy to make an hoir to real estate in England : it 
must be legitimacy sub mode — legitimacy and being born in wedlock ” ^cr Lord 
Bbottgham in Birtwhiatic v. Vardill (1810), 7 01. & Fin. 895, H. L., at p. 955 ; 
compare also Fenton v. Livingstone (1859), 3 Macq. 497, H. L.). 

(n) See per Jambs, L.J., in Be Ooodman^a Triists (1881), 17 Oh. D. 266, 0. A., 
at p. 297 ; and title Bastardy, Yol. II., p. 425. 

(i) Dalhousie (Countess) v. M'Douall U840), 7 01, & Fin. 817, H. L. : Be 
Wrighfs Trusts (1856), 2 K. & J. 595 ; Shottowe v. Young (1871), L. A 11 Bq. 
474 ; Be Goodman's Trusts (1881), 17 Oh. D. 266, 0. A. ; Be Andros^ AndroTy. 
Andros (1883), 24 Oh. D. 637 ; ^ Grove^ Vaucher v. Solicitor to the Treasury 
(1888), 40 Oh. D. 216, 0. A. Boges v. Bedale (1863), 1 Hem. & M. 798, is now 
overniled ; see Be Chodman's trusts, supra* 

(k) Dalhousie (flounUss) v. M'Douafl, supra* 

{1) Be Wrighfa Trusts, supra* 

(m) Be Wrighfa Trusts, supra; Be Andros^ Andros y, Andros j supra; BeGrove^ 
Vaucher y* Solicitor to the Treemmff amra* 

(i^ Be Goodmans TnMs, supra (** Tne Statute of Distributions is hot a statute 
for Englishmen only, but for all persons, whether English or not, dying intestate 
and domiciled' in England, and not for any Englidiman dving abroad.’’ ner 
James, L.J., at p. 30^. 

(o) Be Andros, Andros y* Andros, supra* . 

i).ShoUowey* Yeung, supra* r' 

‘ Atkinson y. Anderson (18^), 21 Oh. D. 100. 
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Bat a bequest to the next of kin ** of a foreigner ipvolves no 
question of status at all, but only of construction, and means those 
who are nearest in blood according to English law, subject, of course, 
to any question of status which may arise (r). 

Sbot, 4:,-^Declarations of Legitimacy* 

404. Any natural-born British subject, and any person whose 
right to be deemed a natural-born British subject depends on his 
legitimacy or on the validity of a marriage, may, if he is domiciled 
in England or Ireland, or claims real or personal estate situate in 
England, petition the court for a declaration that he is legitimate 
or that the marriage is valid, and the decree of the court is in the 
nature of a judgment in rem and binding on all persons («). 

In the same circumstances and for the same reasons any person 
ma^ also petition for a declaration that he is a natural-born British 
subject (0- 

The court to which the petition is presented is the Probate, 
Divorce, and Admiralty Division of the High Court (a). 

D. Assignment of Property on Marriage. 

Sect. l.-^Where there is no Maniage Contract or Settlement 
Sub-Sbot. 1. — Immovables. 

405. In all matters relating to immovable property the claims 
of the lex situs are paramount {b)\ and in the case o^a marriage cele- 
brated in a country where the fact of marriage itself operates as an 
assignment of all property, whether movable or immovable, of the 
wife to the husband, it may well be doubted whether land situate in 
another country would, in such a case, change its ownership unless 
the proper forms of conveyance required by the law of that country 
were also complied with (c). In the case, however, of marriage in a 


(r^ Ee Fergusson's Will, [1902] 1 Ch. 483. In this case the next of kin, a sister 
of tne half-blood, would not have succeeded at all by the lex domicilii. Com- 
pare Be Wilson's Trusts (1865), L. R 1 Eq. 247. Although the question was one 
of construction (and so for the lex fori to decide), and not of status primarily, yet 
had the next of kin been illegitimate, and so next of kin by blood only, and not 
by law, and therefore legally no relation to the intestate, a question of status 
would have been indirectly involved, and she could not of course have succeeded. 

(«) Legitimacy Declaration Act, 1858 (21 & 22 Viet. c. 93), s. 1. He may 
petition for a declaration that the marriage of his parents or grandparents 
m valid (ibid.). The court has no jurisdiction to decide whether the petitioner 
is heir to real estate to the exclusion of another person, though this can only 
be decided by proof of the other person’s illegitimacy {Mansel y. A.-G^. (1877), 
2 P. D. 265 ; (1879) 4 P. D. 232, 0 . A.). All persons interested in the suit must 
be cited, and so given an opportunity to appear; otherwise they are not prejudiced 
by the decree in any way (s. 8). A decr^ obtained by fraud or collusion is 
inoperative {ibid.). See furiner on this subject title Bastardy, Vol. n., p. 433. 

(Q Legitimacy Declaration Act, 1858 (21 & 22 Yict. o. 93), s. 2. 

(a) In virtue of the Judicature Act. 1873 (36 & 37 Yict. o. 66), ss. 31, 34. 
For examples of the exercise of the jurisdiction in respect to marriages cele- 
brated abroad, compare Scott v. (1886), 11 P. D. 128 ; BrinlUw y. 
(1890), 15 P. D. 76. As to the practice and procedure, see title Bastardy, 
Yol. p. 433. 

(b) Sm also p. 199, <mte* 4 . 

(e) It has never been suggested in any case that the xiue is otherwise than 
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country by the law of which marriage, in the absence of expirCss 
contract, operates to create a community of property between 
husband and wife, there is authority^ for saying that lands in 
England become ipso Jacto on the marriage taking place part of the 
joint nuptial property, without any further act or conveyance on the 
part of husband or wifef>(d). But it is conceived that this principle 
cannot be extended to cases which do not involve a community of 
goods between the spouses {e). 

Immovable property accruing to either of the spouses in virtue of 
the marriage, but at a date subsequent to its qelebration, is governed 
by the same rules, and in no case does the domicil of the parties 
at any time make any difference. All rights which either of the 
spouses may have in land or other immovable property in virtue of 
their marriage are also referred to the lex situs (/). 

^ Sub-Seot. ^.’-Movables. 

406- Where there is no marriage contract or settlement, the effect 
of marriage on the movable property of the parties to the marriage 
is governed by the lex domicilii of the husband at the date of the 
marriage (^). This law will decide, for example, whether the 
marriage operates to transfer to the husband all or only part of the 
property of the wife(/0, or to create a community of property 
between them (i). On the same principle, the law of the domicil 
of the husband during the marriage will be held to govern the 
rights of either spouse as regards property acquired subsequently 
to the date of the marriage (A;), where there is no pre-existing 
settlement or contract providing for its disposition. 

as stated in the text, except, perhaps, in a dictum of Lord Meadowbaek (Royal 
Bank of Scotland v. Cuthhert (1813), 1 Bose, 462, p. 481). It is. however, dear 
from Selkrig v. Davis (1814), 2 Eose, 97, H. L., that his words must be taken as 
applying to iSiovables only. See Foote, Private International Jurisprudenoo, 
3rd ed., pp. 230, 231 ; Westlake, Private International Law, 4th ed., p. 70. 

(d) See Re De NicolSy De Nicola v. Curlier y [1900] 2 Ch. 410. In this case 
Kekewich, J., held that the marriage create a partnership in the sense of 
English law between husband and wife in respect of their property, and ^at 
it had been decided in earlier cases that the fact of partnership created a com- 
munity of property, even in real estate, without the intervention of a convey- 
ance, and that there was no need even for the memorandum or writing requiim 
by the Statute of Frauds, 1677 (29 Car. 2, a 3), ss. 4, 7. But see hereon Lindley 
on Pai'tnership, 7th ed., pp, 97, 98; and compare Westlake, Private Inter- 
national Law, 4th ed., pp. 73 — ^75. See also title HusBAin) and Wife. 

(e) Compare Westlake, Private International Law, 4th ed., pp. 74, 76. As to 
the law which the English courts regard as decisive of the question whether any 
property falls into the category of movables or immovables, see p. 196, ante. 

(/) This follows from the general principle, and has never been questioned in 
Eng^d (Foote, Private International J urisprudence, 3rd ed., p. 2^). Oomp^ 
Re James Rea, Rea v, Rea, [1902] 1 1. B. 461. 

(g) Re Martin, LwuMan v. Lcustalan, [1900] P. 211, 0. A., per LordLiEDLEV, 
at p. 233 ; Dicey, Conflict of Laws, 2nd ed., pp. 639 eit aeg. ; Foote, Private , 
International Jurisptadence, 3rd ed., pp. 331, 332. 

(h) Royal Bank of^ Scotland v. Outnhert, supra, jMf Lord Mbapowbahk, at 
p. 481, 08 explained in Sdkrio v. Davis, supra. 

(i\ Re De Niedte, De Wtcofs v. Curlier, £1898] 2 Ch. 60, 0. A. ; [1900] A. 0. 21. 

Sower V. ' Shuts (1792), 1 Anst. 63 ; McCormiek v. CtameM (1834), 6 
De O. M. & G. 27$. Where the oourtsof the domidl have dissolved a marria^, 
pnrimtary rights of the spoupes inter ee upon the dissolutton are regulated oy 
imlips dmieilii; Swaagnum r* Swaagman (l90S)f ZVnies, FetMToary 17. 
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SUB-SxoT. 9.~JEffeet Ohatt^e of DomieU tfUr Marrioffo, 

407. A change of domicil eabseqnent to the date of the marriage 
will not in any affect proprietary rights which either spouse may 
have Already acquired in virtue of the marriage itself (1). But the 
rights which the marriage confers must be vested and proprietary 
rights. A apes tuceeasionis on an intestacjr, for example, is not 
sufficient (m). 

Beot. 2.— -Where there ia a Marriage Contract or Setdement. 
fiuB'Sxox. 1. — Inrnovahht. 

408. A marriage contract or settlement purporting to deal with 
land will only be regarded as a valid assignment by English law if 
conforming to the rules of the lex situs {n). The same law also will 
determine the rights which the spouses respectively acquire in the 
property. It alone will decide, for example, whether a right to 
dower or to an estate by the curtesy may be claimed in respect of 
the land assigned (o). Such rights may, of course, be abandoned or 
modified by express stij^ulations in the contract, but the contract 
itself, in so far as it is to be operative as a conveyance, must 
conform to the laws of the lex situs which regulate rights in and 
over land, and will be inoperative in so far as it affects to disregard 
them {p). 

Marriage contracts relating to immovables are in fact on precisely 
the same footing in all respects as other contracts relating to the 
same subject-matter ( 9 ). 

Sub-Sect. 2. — Movables. 

409. Where there is a marriage contract or settlement executed 
by the spouses or either of them in respect of movables, the English 
courts, for the purpose of ascertaining what rights in the settled- 
property are conferred by the contract or settlement, will refer to 
the law by which the spouses intended that it should be governed (r). 
In the absence of any other indication as to what this intention was. 


(0 Re Be Nicole, Be Nicole v. Curlier, [1898] 2 Oh. 80, 0. A. ; [1900] A. (J. 
21 . This rule is of importance in questions of succession when either husband 
or wife has died in the co\intry of the later-acquired domicil, and it is necessary 
to decide what rights the suiTivor may have against the estate of the deceased. 

(m) Laehley v. Hog (1804), 4 Fat. App. 581, H. L., explained and distin- 
guished in Re Be Nic^, Be Niools v. Curlier, [1900] A. 0. 21 ; see per Lord HjlLS- 
BUBY, L.O., at p. 29 : **The wife acquires no proprietaiy rights by marriage 
imderthe ^tch law at all, but under the French law acquires a real proprietary 
ri^t. . • • The communto honorum in Scotland is a mere fiction.” Ana again, 
**^e French marriage confers not only an implied, but an actual binding part- 
nexshi^roprietaxy relation, fixed by the law upon the persons of the spouses.” 

(nl Westhike, Private International Law, 4th ed., pp. 75, 76. The assign- 
ment, though not operative as a conveyance, may be good as a contract to 
convey or omerwise deal with the land 

, (o) Story, Ooufliot of Laws, ss. 448, 454, dted by Foote, Private International 
Jurisprudence, drd ed., p. 230. See also HderUm v. Ilderton (1793), 2 Hy. BL 
145 ; Rs James Rea, Rea v. Rea, [1902] 1 1. B. 461. 

8^ Westlake, ibid, ; Foote, t5t3. 

See JDeschamps v. Miller, [1908] 1 Oh. 866. 

Ansirt^ker v. Adair (1834), 2 My. 5t E. 613; ib FUsgeraidt Swrmn ?• 
C1P04] 1 Oh, 673, 0. A, 
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it is presumed that the settlement was intended to be governed by 
the law of the future matrimonial domicil (s), which will usually, 
though not necessarily, be that of the husband at the time of the 
marriage. 

No difScuIty can arise in cases where it is expressly stipulated 
that the law of a particular country shall apply (t) ; but it is often 
necessary for the court to gather from a consideration of the 
contract as a whole whether there are sufficient indications of an 
intention to contract with reference to some other law than that of 
the matrimonial domicil (u). Such indications are the facts that the 
settlement is in the form prescribed by the law of some other 
country (a) ; that the property settled, if it is sought to make 
English law applicable, was English property or within the 
jurisdiction of the English court (b) ; that there are provisions in 
the settlement only applicable to a particular system of law (c) ; and, 
perhaps, that the settlement was entered into before marriage, the 
marriage subsequently taking place on the faith of it, and the 
property being situate in a particular country in which it is 
intended that the matrimonial domicil shall be(d). 

The rights of the parties to the marriage contract according to 
the law of the matrimonial domicil, or the law by which the parties 
have intended that their contract shall be governed, will not, how- 
ever, prevail against the rights of creditors, where the husband or 
wife becomes bankrupt under another jurisdiction. Questions 
relating to the priority of creditors in a bankruptcy are matters 
wholly for the lex fori^ that is, of the country where the bankruptcy 
occurs (e). 

(«) Re Fitzgerald^ Svrman v. FitzgercMy [1904] 1 Ch. 673, 0. A.; compare also 
Feauhert v, Turst (1702), Preo. Ch. 207, 1 Bro. Pari. Cas. 38; Duncan v. Cannan 
(1854), 18 Be&v. 128. In CoUm v. Hector (1875), L. E. 19 Eq, 334, altkougk the 
husband was a domiciled Turk, yet the Court neld that the marriage had taken 
place on his express promise that the matrimonial domicil should be in England, 
and the settlement was accordingly held to be goyemed by English law. It 
might, howeyer, haye been equally so held on the ground that the parties 
intended English law to wply ; see infra. Compare also Van Orutten y. Dighy 
(1862), 31 Beay. 561, per OomhiY, M.E. 

(0 GuSpratte y. Yomg (1851), 4 De G. & Sm. 217 ; Byam v. Byam (1854), 19 
Beay. 58. 

(u) Re Fitzgerald, Surman v. Fitzgerald, supra; Este y. Smyth (1854), 18 
Beay. 112. 

(a) Anstruther y. Adair (1834), 2 My. & E. 513 ; WaUs y. Shrimptcn (1856), 
21 Beay. 97. Compare also Satvrey-Cookaon y. Sawrey-Cookson^a Trustees (1905), 
8 E. (Ct. of Sees.) 157 ; Re Bcvnkes, Reynolds y. EUis, [1902] 2 Oh. 333. 

(51 Van QruRen y. Dighy, supra, per Bomilly, M.R., at p. 569; WaUs y. 
Shrimptcn, supra; Re Bankes, Reynolds y. Ellis, supra. , 

(c) Sawrey^Coohson y. Sawrey^Vodkson^s Trustees, supra. 

(d) Collies V, Hector, supra; Van Orutten y. Dighy, supra; Foote, Priyate 
International Jurisprudence, 3rd ed., pp. 335, 336. 

(e) Thurhurn y. Steward (1871), L. E. 3 P. C. 478 (bankruptcy in Cape 
Colony, where the claims of ^ves under marriage settlements were postponed 
to those of all other creditors); Re Melhoufn, Ex parts Mdboum (1870), 6 
Oh. App. 64 (marriage contract by persons domiciled in Batavia inyalia aa 
against third parties under the local law by reason of non-rcmstration ; the 
wife hold to be entitled to prove in her husband’s bankruptcy m England for 
ttonqys settled upon her, the non-registratioii not violating the contract ah 

but only affecting the remedy of persons claiming undelr it). 
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, Sto-Sxot. ■ 3. — Form 0 } Contract and Capacity to eontnui, 

410. Thd capacity of the parties to enter into a marriage con- 
tract before marriage is governed by the law of their respective 
domicils (/). Thus, the capacity of an infant to enter into a 
marriage settlement must be referred to bis or her lex domicilii at 
the date of the contract (g), and to that law must be referred the 
question whether, as regards the infant, the settlement is voidable 
or void (h). It seems also that the capacity to affirm or repudiate 
a settlement is to be referred to the law of the domicil which the 
infant, if a female, acquires on marriage, and that, if that law 
recognises no such right, no question of affirmation or repudiation 
can afterwards arise in England (i). 

Capacity to eiiter into contracts after marriage, under or in 
virtue of a previous marriage settlement, is clearly governed by 
the law applicable to the marriage settlement itself, whatever that 
may be (k). 

411. The form of the marriage contract will be governed by the 
lex loci contractus, in accordance with the general principles of 
private international law relating to contracts (1), unless, perhaps, 
the intention of the parties is clearly to adopt some other law, as, 
for example, the law of their domicil or the law of the country 
where the property is situate (m). The question is one of import- 
ance, as the contract may be valid by the forms of one country, 
but invalid by those of another (n). 

Sub-Sect. 4. — Interj>ret<Uion of Contract, 

412. In the absence of all other circumstances, it would appear 
that the lex loci contractus is primarily to be referred to for the 


(/) Guipratte y. Young (1851), 4 De G. & Sm. 217 ; Be Cooke's Trusts (1887), 
66 Ij. J. (oh.) 637 ; Cooper y. Cooper (1888), 13 App. Gas. 88 ; Viditz v. O' Hayan^ 

K 2 Oh. 87, 0. A.; compare Sawrey-Cookson v. Saivrey-Cookson's Trustees 
, 8 F. (Ct. of Sess.) 157. See p. 234, ante ; and, generally, title Contbaot. 
(//) Re Cooke's Trusts^ supra ; Viditz v. O'Hagan^ supra, 

(A) Compare Edwards v. Carter ^ [1893] A. 0. 360; Duncan y, Dixon (1890), 44 
Ch. D. 211. See title Infants and Ohildben. 

(t) Viditz y, O'Hagan^ supra ; Westlake, Private International Law, 4th ed., 
pp. 44, 45. Foote, however, suggests that in such a case no question of capacity 
IS raised at all, but rather of rights in relation to the settled property, which 
would properly be referred to the law of the znatrimouial domicil, as being 
presumably, in the absence of express contract, the law which the parties 
intended would govern the settlement (Private International Jurisprudence, 
Srded., pp. 76, 77^ But Oollins, L.J. {Viditz y. 0* Hagan, supra, at p. 100), 
says : ** The condition is a mere incident of status, and has no application when the 
status is changed.” See also Sawrey^ Cookson v. 8awrey^ Cookson's Trustees, supra. 

(k) (Mpratte y. Young, supra (contract in England in virtue of a marriage 
settlement adopting French law) ; Fouey v. nordem, [1900]} 1 Oh. 492 ; Be 
Migret, Tweec^ie v. Maunder, [1901] 1 Oh. 547 (power of appointment under a 
setuement ^vemed by Engufdi law, the exeroi^ of which would not have 
been possibm by the law of the matrimonial domicil). 

(1} Bee p. 236, ante; compare GiUpraits y. Young, supra. 

(m) Van Gruttm y. Dighy (1862), 31 Beav. 561 (contract relating to property 
situate in England held good, thoughinvalid by the lex loci contractus). Compare 
Saun'ey-Oooksan v. Sawrey-Cooks&r^s Trustees, supra; Be Bankes, Beynolds y* 
|190^ 2 Oh. 333; Be Barnard, Barnard y. White (1887), 56 L* T. 9; 
Westlake, Private International Law, 4th ed^, pp. 77, 78. 

(n) As in Van Gruttm v. Dighy, supra. 
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interpretafeiolDi of a marriago settlement (o) ; but the manifest inten^ 
tion of the parties may indicate a preference for another law (ph 
In coirntruing ambiguous or technical expressions, the law of the 
domicil may be taken into consideration (g), and, generally, it may 
be said that if the parties have clearly contract^ with reference 
to a pcffticular law, the English courts will interpret the contract 
according to the canons which it is to be presumed they have 
chosen (r). 

Sub-Sect. 6 . — Variation of Marriage Settlemente, 

413. The English courts have jurisdiction"* (a) to vary a settlement 
on the occasion of an English decree of divorce, even though the 
settlement was made with reference to a foreign law (Q, and though 
at the date of the settlement the parties were domiciled out of 
England (a). But the English courts have no jurisdiction to vary 
where the decree has been pronounced by a foreign court (b). 

E. Bights of Spouses inter sb and in respeot of their 

Childrbn. 

414. The authority of a husband over his wife is a matter wholly 
for the law of the country where the parties are resident for the 
time being. No English court would recognise rights conferred by 
the law of a husband’s domicil or nationality, if such rights 
conflicted with those of English law (c). 

The authority of parents over children is also governed by the 
law of the country where the parties are resident (d). Similarly, 
the rights of a parent in or over the movable properly of an infant 
are governed in the view of English law by the law of the country 
where the parent is resident (e). 

(o) Lanedowne (Marchioneee) y. Lansdowne (Marquis) (1820), 2 Bli., 60, 
H. L. ; Foote, Private International Jurisprudence, 3rd ed., p. 333, citing; 
Story, Conflict of Laws, s. 276. See also pp. 232 et seq,, ante. 

(p) Westlake, Private International Law, 4tli ed., pp. 79, 80. 

(q) Lanedoume (Marchioneea) v. Lanedowne (Marquis), supra, 

(r) There appear to be divergent views on the matter, and there is an absence 
of modem authority directly in point. Story’s view (uhi supra) is probably not 
that whi<di would now be follow^ by the English courie, at any rate not wimout 
considerable aualifloations (Westlake, Private International Law, 4th ed., p. 80). 

(s) By the kbtrimonial Causes Act, 1859. (22 & 23 Yiot. c. 61), s. 6 ; Nunneiy 
V. NwMndy and Marrian (1890), 15 P. D. 186. 

(f) Nunndy v. Nunndy and Marrian, euwa. 

(o) Forsyth v. Forsyth, [18911 P. 363. For a case of variation of settlements 
under a separation de^, the settlement being expressed to be governed by French 
law, see De Eicci v. De Eicd, [1891] P. 378. 

(5) Moore (otherwise Bull) v. Bull, [1891] P. 279. This was a case of. a 
decree of nullity, but it is clear that the case of a decree of divoiue would be on 
the same footing. 

(c) Bioey, Conflict of Laws, 2nd ed., p. 472. Petitions for judidal separation 
or for restitution of conjugal rights in which residence alone, apart fcmn 
domicil, gives the Engliriii courts jurisdiction, are examples of the principle. 
See p. 264, ante, 

(d) Johnstone v. BtaUie (1843), 10 COl. & Fin. 42, at p. 114, H. L. ! ** The law 
of this countij regulates the authority of the parent ox a foreign child living in 
England by tne laws of England, and not by the laws of the country to whidt 
the child belongs.’* See title Infants and Children. 

(s) Qamhier v. Gamhier (1835), 7 Sim. 263. Bioey, Conflict of Lawa^> 2nd ed.i 
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4li». The rights of a g^rdian appointed in virtue of thedatrof a 
foreign country are governed by the law of the country where the 
ward is resident ; and though the English courts may recognise the 
foreign guardian, the^ will onlv give effect to his rights so long as 
they do not conflict with English law (/). In any event, the English 
courts have a complete discretion in such cases, and the foreign 
guardian can claim no authority as of right. But the courts will 
not usually interfere with the foreign guardian’s authority (p). 

416. Bights of succession of one spouse on the death of the 
other are governed by the lex domicilii of the deceased spouse at 
the date of death, in so far as they are not excluded by an express 
or implied contract between the spouses (/t). 


Part X. — Foreign Judgments. 

Sbox. 1. — Foreign Judgmente in Personam as Comes of Action. 

417. Subject to certain qualiflcations referred to below, the judg- 
ment in personam of a foreign court of competent jurisdiction may be 
sued upon in England (i). The English courts will not directly 
enforce a foreign judgment by execution or any other process, but 
they will regard the judgment as creating a debt between the parties 
to it {It). The debt so created is a simple contract debt and not a 
specialty debt if), the liability of the defendant arising on an implied 
contract to pay the amount of the foreign judgment (m), and the 
Statutes of Limitation applicable in England to a simple contract 
debt may be pleaded as a defence to such an action (n). 


p. 474, points out that in this case the parent was domiciled as well as resident 
in England, but that the judgment seems to lav stress rather on the fact of 
residence. Immovables, of course, are governed by the lex situs. 

(/) StuartY.Buie^Marguis) & L. Cas. 440; Nugent y. Fe#zcra(1866), 

L. fe. 2 Eq. 704. See Johnstone v. Beattie (1843), 10 OL & Fin. 42, at p. 113, H. L. 

(oj Nugent v. Vetzerfif supra. 

(a) Dicey, Conflict of Laws, 2nd ed., p. 643 ; Westlake, Private International 
Law, 4th M., p. 81. Oompw*e Lashley v. Hog (1804), 4 Pat. App. 381 ; 
Re De Nicholsj De Nichols v. Uurlier, [1900] A. 0. 21. Compare Be James Beat 
Rea V. Bea^ [1902] 1 I. B. 431. 

(3) Pemberton v. Hughes, [1899] 1 Ch. 781, 0. A. The court must be a judicial 
court ; see Bobinson v. Blajid (1760), 2 Burr. 1077 (court of honour) ; Gage v. 
Bulkley (1744), 3 Atk. 214 (political court) ; and compare Waldron v. Coombe 
(1810), 3 Taunt, 162. For the qualifications, see p, 2S3,post. 

(^ Walker v. Witter (1778), 1 Doug. (k. b.) 1 ; Bussell v. Smyth (1842), 9 M. 
& W. 810; Grant y. Boston (1883), 13 ^ B. D. 302, C. A. 

(Z) Dupleixy. De Boven (1703), 2 Vern. 340; Walker v. Witter, supra; Grant 
V. Easton, eupra, 

(m) See per Lord Esheb, M.B., in Grant v. Easton, supra, at p. 303. The 
plaintifl in England must be the successful plaintiff abroad or ms assignee; 
aee Barber v. Mexican Land and Colonization Co., Ltd, (1899], 16 T, L. B. 127» 
whete an American court had by order authorised the plaintiB to sue on the 
American judgment in the name of the company which had obtained the judg- 
ment in any other court. It was held that this order was uttra vires so for as 
anthorisaticn of the EMlish proceedings was concerned. 

(ft) See Bouchet v. TuUedge (1894), 11 T. L. B. 87. But where proceedings 
have b^n taken abroad on an Englidi judgment and the jndgm^t of the 
forei^ ootud; pronounced thereon has been satisfied by pa^pnent,^ twongh not to 
the full amount of the original judgment, such payment is npt on account of 
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The judgmient creates a debt available other purposes thah as 
a cause of action, and is, for example, enforceable against assets 
in . the administration of an intestate’s estate withont father 
action (o). But a fore^pi judgment in personam cannot be enforced 
by proceedings in rem in England (p). 

Since the foreign judgment constitutes a simple contract debt 
only, there is no merger of the original cause of action, and it is 
therefore open to the plaintiff to sue either on the foreign judgment 
or on the original cause of action on which it is based (g), unless 
the foreign judgment has been satisfied (r)„ 

An action on a foreign judgment may be the subject of a specially 
indorsed writ («). 

^8. The judgment which it is sought to enforce, whether by 
action or otherwise, must be, as between the parties to it, final, 
conclusive and. complete in the courts of the country where it is 
pronounced (<)• A judgment is not final and conclusive if the same 
court which pronounces it has power to rescind or vary it subse- 
quently (u); but a judgment otherwise final is not .the less so 
because it may be the subject of an appeal to a higher court, 
although if proceedings be taken in England during the pending of 
the appeal, this may be ground for the English court to stay 
proceedings until the appeal is determined {a ) ; but it will be no 
bar to an action on the judgment Q)). No judgment, therefore, 
of a foreign court in proceedings of an “ executive ” nature, in 
which the defendant is precluded from raising all available^defences, 
and which may be rendered null and void by subsequent “plenary” 
proceedings (c), no interlocutory order for payment of money into 
court (d), no order for payment of costs to one party on his 
undertaking to repay them in the event of his failing upon 
appeal (^, and no interlocutory and collateral order for payment 


the oii^al judgment so as to take the case out of the English Statute of 
Limitations in the event of f uHher proceedings in England to recover the balance 
{Taylor v, Hollardy [1902] 1 K. B. 676). See also title Limitation op Actions. 
(o) Dupleix V. De Boven (1705), 2 Vem. 640. 

ip) The City of Mecca (1881), 6 P. D. 106, 0. A. But a foreign judgment in 
pereofiam may be a bar to further proceedings in England by the unsuccessful 


party (The Qrie/awald (1869), Sw. 430). 
(g) HaV 


95; Taylor v. Hollard, [1902] 
0. A. ; compare Oodd v. J)elap 


lall V. Odber (1809), 11 East, 118 ; Smith v. Nicholh (1839), 6 Bing. (n. 0.) 
zuo ; Bank of Auetralaeia v. Harding (1860), 9 0. B. 661 ; Bank of Auetralaaia 
v. Niaa (1861), 16 Q. B. 717; Kdeall v. Marshall (1856), 1 0. B. (n. s.) 241 ; 
Thompson v. Bell (1864), 8 E. & B. 236. 

M Barber v. Lamb (1860), 8 0. B. (n. s.) 

1 K, B. 676 and see p. 290, post, 

(s) Chant v. 7l883), 13 Q. B. B. 302, 

(1906), 92 L. T. 610, H. L. 

(<) HouvionY, Freeman (1889), 16 App. Cos. 1 ; see also Plummer v. Woodbwne 
(1826), 4B. & 0. 626; Pahick v. Shedden (1863), 2 E. & B. 14; Frayes v. 
Worms (1861), 10 0. B. (n. s.) 149. So also, wWe a foreign judgment is 
pronounced as by confession,, the confession must be properly proved (Prarddand 
▼. M^Gusty (1830), 1 Enapp, 274, P. 0.). 

(tt) Noiwion y. Freman^ supra ; Pamck v. Sheddm, supra, 

M AUwm y. Fumival (1834), 1 Or. M. & B* 277 ; Scott y. Pilkington (1862), 
9 B. & S. 11. 

Ch) Ibid, 

" (cj Nouvion y. Freeman^ sunm (Spanish ** remate judgment), 

(<0 Paul y. Boy (1862), 16 Beay. 433, 

M Ptxtrick y. oheddefs itipm. 
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of oo6ts (/), will be enforlfed by the English courte. Bat where the 
order for payment of costs is part of the fiual decree of the foreign 
court which disposes of the whole matter in dispute, the judgment 
is enforceable in England (^); as, for example, an order for the 
payment of costs by the co-respondent in a decree of divorce (h). 

The foreign judgment must be for a sum certain (i). Thus, 
an order for the payment of costs is not enforceable until the costs 
have been taxed (A;) ; but it is immaterial that the foreign court has 
stayed execution on the judgment to enable the defendant to prove 
a counterclaim, if any (Z)^ 

The decree in equity of a foreign court can be sued upon in 
England, provided it orders the payment of an ascertained sum by 
one party to the other (m) ; as, for example, a balance due on a 
dissolution of partnership (n), or in connection with a trust or an 
executorship (o). 


8h». 1. 
Foreign 
Judgments 
In Per' 
sonomas 
Causes of 
Action. 


Seox. 2. — When Foreign Judgments are not Enjorceable. 

419. There are, however, certain qualifications to the rule that When foreiga 
a judgment obtained in a foreign country will support an action in judgme^s 
England as for a simple debt. The foreign judgment may either 

be one of a kind which the policy of the English law refuses to 
enforce, though otherwise good and valid ; or one obtained in such 
circumstances that English law refuses to regard it as possessing 
any extra-territorial and international validity, though unobjection- 
able by the lex loci ; or, lastly, one to which by reason of fraud on 
the part of the successful litigant and on general considerations of 
natural justice the English courts will attach no legal rights or 
obligations whatsoever. 

Stjb-Sect. l.—As contrary to the Policy of Englith Law. 

420. In no circumstances will an action lie in England on a 
foreign judgment pronounced in an action of'B penal nature, for no policy, 
country enforces the penal laws of another country (p). In such a 

case the English court will itself decide whether the original action 


(/) Sheehy v. Professional Life Assurance Co. (1857), 2 0. B. (w. s.) 211. 

\g) Russell v. Smyth (1842), 9 M. & W. 810, 

(A) Ibid. 

(4) Sadler v. Robins (1808), 1 Oamp. 268 ; ffall v. Odber (^1809), 11 East, 118 ; 
Henley v. Soper (1828), 8 B. & 0. 16 ; Henderson v. Henderson (1844), 6 Q. B. 
288. 

(A) Sadler y, Robins, supra. 

(l) HaU y. Odber, stfpra. 

(m) Boeder y. Robins, supra ; Henley y. Soper, supra ; Henderson y. Henderson, 
supra. 

(n) Henley y. Soper, supra. 

(p) Henderson y. Henderson, supra. 

\p) Huniington y. AUrill, [^1893] A. 0. 150. “ The rule that the oourts of 
BO country Kceeute the penal laws (of another applies not only to proseoutions 
and sentences for crimes and misdemeanours, hut to all suits in favour of the 
State for the recovery of pecuniary penalties for any violation of statutssfor 
&s proteo^n of its revennes or other mnnioipal laws, and to all judgnuhits for 
anoh penalties ’’ (per euriam in Wisconsin y. Pdioan Co. (1688), 127 U. 8. (20 
Davis) 265, at p. 290, cited in Hwnlingion y. AttrRl, supra, at p. 167). 
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was pesal or not, and ^ not be bound by the view adopted by 
the forei^ court pronouncing the judgment {q). 

N<nr will the Snglieh courts pay regard to foreign judgments 
creating a status of a penal nature, or at an^ rate of a kind not 
recognised in England (r); and probably will not entertain an 
action on a judgment obtained abroad for the purpose of enforcing 
the revenue laws of a foreign State («). 

It is apprehended, also, that no action will lie where the foreign 
judgment sued upon was in respect of a cause of action which 
would not be enteriained in England because against public policy 
or for some similar reason (t). 

Bub-Seot. 2 . — Foreign Court without Jurisdiction,, 

421. It is necessary to distinguish between foreign judgments 
both valid by the lex hci and recognised in England as giving rise to 
a cause of action and foreign jnd^ents valid by the lex loci but not 
satisfymg those requirements which are demanded by English law 
before it will grant recognition to the foreign judgment as possessing 
unquestionable international validity as well as being valid by its 
own local law (a). A foreign country, having exclusive jurisdiction 
within the limits of its own territory, can permit the presence or 
absence of any circumstance or preliminary that it thinks fit in 
defining the terms on which its courts may assume jurisdiction and 
pronoxmce valid judgments (b). But it cannot lay down rules for 
the rest of the world (c) ; and other countries are not compelled to 
recognise its judgments as creating obligations which their own 
courts must enforce, unless such judgments fulfil the conditions 
which the comity of nations demands before an international 
validity can be asserted. 

422. These conditions, at least one of which is required by Eng* 
lish law to be satisfied in such cases, are as follows : First, that the 
defendant should be a subject of the foreign country (d) ; for every 


(q) Huntington r. Attrill, [18^ AO. 160. 

ir) BeSdo^t Trwtt, [190^ 1 Ob. 488 (French “prodigy”), following IFornw 
T. do Valdor (1880), 49 L. J. (CH.) 261. 

(<) Bgdnoy Mmicipal Council v. Bull, [1909] 1 K B. 7. Though ibis was not 
an action on a judgment, but one directly to enforce a rate imposed by a foreign 
ooiporation, the pnnoiple must be the same (see note (t), infr<£\. 

(Q See Dicey, Confliotof Laws, 2nd ed., pp. 914, 916; Piggott, Foreign Ju^. 
inmits, 2nd ed., pp. 176, 177. In Rouoillon JBouoiUon (1880), 14 Oh. D. 361, the 
dednon was on another ground ; but it is difiBoult to see any distinction between 
actions in tlds country on contracts good by the lex loci eontraetue, but void in 
England, and actions on judgments obtains in respect of the -same contracts 
in fibe foreign county which recognises them. See Moulit v. Oteen, [1907] 1 
E. B. 746, 0. A; Kaufman ▼. Qmon, [1904] 1 E. B. 691, 0. A.; and see 
title OoimukOT. 

(a) See the dlasnfloation of foreign judgments by Wbiobt, J., in TurnbuU t, 
T. W. A jr. Walker (1892), 67 L. T. 767. 

(b) See Sirdar Qurdyoi Singh v. Rajah of FarHOcoto, [1894] A. 0. 670; Turm 
6u« T. T. W. A J. Wa&or, e^gra, 

(e) Seejper Lord Em’ianMmeuoH in Buehanan v. Bueker (1808), 9 East, 192; 
Stp. 104. 

(a) BoiuRlon t. EoMiBdi (1880), 14 Oh. 17. 361, at p. 871 ; Emanuel v. Symon^ 
[1908] 1 E. B. 303, 0. A, pw BuoxulV, at p. 399. Oompwt. T. 
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person owes allegiance to the country of which he is a subject, and. Scot. 2. 

IB therefore under an obligation to comply with the judgments of whan 
the courts of that country (a). Foreign 


Secondly, that the defendant was resident in the foreign country Jud^euts 
at the time when the action was begun against him (/). The are not 
jurisdiction of every country is coterminous with its territory, and Enforce- 
every person resident therein owes at least a temporary allegiance 
during the period of his residence {g). It is not a sufficient objection Resident 
that the defendant was served with process while only temporarily therein, 
present in the foreign ^country, and that he left immediately 
afterwards (A). 

Thirdly, that the defendant in his capacity as plaintiff in the Defendant 

foreign action himself selected the forum where the action was “UBthave 

1,^0 selected the 

heard (t). torum. 

Fourthly, that the defendant voluntarily appeared (/c). But the Defendant 
appearance must be in fact voluntary ; and therefore, where a foreign must have 
court has seized property of the defendant, and he afterwards appears appeared 
in order to release or protect it, this is not a voluntary appearance, 
but in the nature of an appearance under duress (1). Had he, how- 
ever, appeared before the property was seized, although he only did 
BO to protect it from future seizure, his appearance would have 
been a voluntary one (m). An appearance under protest is none 
the less a voluntary appearance (n). 

Fifthly, that the defendant has contracted to submit to the Defendani 
jurisdiction of the foreign court (o). Thus, where a shareholder in 
a foreign company was bound by the memorandum of association of ta 
the company, which declared his domicil to be in a certain place the foreign 
in default of his selecting another, the foreign court was held to jurisdiction. 


Forrest (1828), 4 Bing. 680 , per Best, C.J., at p. 703; Oeneral Steam Navigation 
Co. V. Quillou (1843), 11 M. & W. 877, at p. 894. 

(c) Rousillon v. Rousillon (1880), 14 Oh.^. 3dl ; Emanuel v. Symon, [1908] 1 
K. B. 302, 0. A. Those conditions are neither cumulative, nor, stnctly speaking, 
alternative, but, according to the circumstances, the defendant must come 
within one of them. 

(/) Rousillon V. Rousillon, supra ; Emanud v. Sy7non, supra; Cavany. Stewart 
(1816), 1 Stark. o2d ; Sehihshy v. Westenhoh (1870), L. B. 6 Q,. B. 155 ; Turnbull 
V. T. W. d: J. Walker (1892). 67 L. T. 767 ; Carrick v. Hancock (1895), 12 T. L. R. 
59; Jaffer v. Williams (1908), 25 T. L. R. 12. 

(g) dompare Calvin's Case (1608), 7 Co. Bep. 18 a. 

(A) See Carrick v. Hancock, supra, 

(i) Rousillon v. Rousillon, supra ; Emanuel v. Symon, supra ; General Steam 
Navigation Go, y. OuiUou, supra, at p. 894: '^They [the dofendantsj did not 
select the tribunal and sue ns plaintiffs, in which case the determination might 
possibly have bound them*’ {per Parke, B., cited by Blackburn, J., in 
Sehihshy y. Westenholz, supra, at p. 161). 

(A) Rousillon y. Rousillon, supra ; Emanuel y. Symon, supra ; Sirdar Ourdyal 

S h y. Rajak of Faridkote, [1894] A. 0. 670 ; Ds Coses Brissac y. Rathhons 
L), 6 H & N. 301 ; The Challenge, [1904] P. 41. In Malony y. Oihhons 
(1810), 2 Oamp. 502, the defendant appeared by aforeisn attorney, but put in no 
defence. Held, that the judgment so obtained was enforceable in England. 

1 0 Voinot y. BarrOt (1885), 55 L. J. (q. b.) 39, 0. A. 

m) Ihid, ; Gaboriau y. MaoBwell (1908), Timos, December 10. 

n) Boissiere & Co, y. Brockner db Co, (1889), 6 T. L. B. 85. 

o) Rousillon y. Rousillon, supra; Emanuei y. Symon, sw^a; Vallts y. 
Jhmergus (1849), 4 Exeb. 290j Co^n y. Adamson (1874), K 9 Exoh. 845 ; 
FeyeriSks v. Huhhard (1902), 71 L. J. (k. B.) 509, 

•Vl. 
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have jnsrisdietion, and its judgment teas entoraeablo in Bi^g^d 
against the defendant at’the suit of the oompanj(p). But-there 
must be a clear contract, express or implied, to elect a particular, 
domicil. The mere fact, as in the example refereed to, that ihe 
foreign la\r contained simUar provisions to &ose in -the memb< 
random of assooiatfon, ^oold be insufficient to give the foreign 
court jorisdietion apart from the memorandum itself (g). Nor. 
vrill a foreign judgment be enforced in England, vrhere, by the 
law governing the contract sued upon in the foreign country, the 
defendant is deemed to have elected a dougiicil in that country (r).. 

Neither the possession by the defendant of property real or 
personal, nor the existence of a partnership of which the defendant 
is a member, in the foreign country, can any longw be considered 
as giving jurisdiction, in the absence of any other circumstancea, to 
the courts of that country, so as to make their judgments enforceable 
in England («)I 

423. It follows, d fortiori from what has been said above, that a 
foreign judgment obtained in an action in which the defendant had 
no notice of the proceeding cannot be sued upon in England (t); 
and it makes no difference, if the defendant did not appear, that he 
received notice of the proceedings in time to allow him to proceed 
to the foreign country and defend them had he wished to do so (a). 
It is also immaterial that by the law of the foreign country there 
may, in the absence of the defendant, be good constructive service of 

S irocess, as by advertisement (b ) ; but cases may arise where a 
efendant is regarded as constructively present in the foreign 
country by virtue of holding a public office there, in which case 
personal service of process upon him will perhaps be dispensed 
with(c). 

424. ^t is apprehended that no action will lie on a foreign 
judgment obtained against a defendant who is merely domiciled in 

(p) Copin ▼. AdamBon (1874), L. B. 9 Exch. 845 ; compare ValUs y. JOumergue 
(1849). 4 Exoh. 290. 

(q) See Copin y. Adamson, stupra, 

(r) Meem y. Thdlusson (1853), 8 Excli. 638. The doubt felt by Westlake, 
Pnyate International Law, 4th p. 371, on this point is, it is apprehended, 
removed by the decision of the Court of Appeal in jSmanuel y. 5y9no7/,^1908] 1 
1C. B. 302, 0. A. Compare also Turnbull y. T. FT. ds J. Walker (1892), 67 L. T, 767. 

(s) Emanuel y. Symon, supra; compare Sirdar Gurdyal Singh y. ^Jah o/' 
FaridJeote, [1894] A. C. 670. Douglas y. Forrest (1828), 4 Bing. 686, and Covoan 
y. Braidwwd (1840), 1 Man. & Q*. 882, are no longer law on this.point, land ^ 
doubts expressed in Schibshy y. Westenholz (1870), L. E. 6 Q. B. 155,* and. 
Eousillon y. RousiUon (1880), 14 Oh. D. 351, are justiGed. 

(0 Bwihanm y. Rufdcer (1807), 1 Cam^ 63, (1808) 9 East, 192 ; Qavam y. 
Stewart (1816), 1 Stark. 525; D^las r. Forrest, supra; and Cowan y. Braid* 
wood, supra, cannot now be supported.* See also The Due d^AumaU, [1908] P; 
18, ^ Mathew, L.J., at p. 24, C. A. 

(a) Sehibs^ y, Weimhoh, seMfira ; TumhuU y. T W. db J, ss^ra, 

Reynidds y. Fenton n846)/'3 0. B. 187, is clearly oyenrul^. 

(b) Buchanan y. Rucker, su^d. ' - 

(c) This is now the'generailr accepted explanation of Beemisd JHasCherihif 
(1831), 2 B. ft Ad. 951, a decision said to ** go to the yem of the law ii^' Xhn 
y. Lippmann(lSdl), 5 d. ft Pin, Iv H. L., per Lord BftbuoHAif, anftwhioh 
was not followed in Smanud y. 8ymn,'vmim See also SdsOtsby 
eupra; Sirdar Gurdyed Singh y. Ra^ ^Ea/ri^^ a , j - 
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^ foiteign ootmtry, nnlesa one or more of the caoditione desoidbed 
above 'Ore also falfiUed(<f). But an action may be bronght.in 
Englwd on a foreign judgment against a shareholder in a company 
domiciled in the foreign, .country, 'whw by the foreign law the 
proper officer of the company may . . be sued as representing the 
company and the judgment afterwards executed against the share- 
holders individually (e). 
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425. A foreign court may not be the proj^r court by the law of Want of 
the foreign country to try a particnlar action, but such want of 
jurisdiction is a matter.which should be pleaded in the foreign 
proceedings, and forms no answer to a subsequent action in England 
on the judgment so obtained (/}. 


St7B-Seot. 3 . — JudgfhanU improperly oltainedt 

. 4S^. Though every presumption is to be made in favour of a Jad^ent 
forei^ judgment, and the burden of proof lies* on him who 
impeaches it (g), yet, since no one is entitled to take advantage of ***’' 
his own wrong, a foreim judgment obtained by fraud or misrepre- 
sentation cannot be enforced in an English court (A). The fraud 
alleged as a ground for disregarding the judgment may have been 
discovered since the judgment was pronounced (i), or it may 
actually have been the subject of investigation by the foreign 
court, which perhaps has decided that no fraud was committed (k) ; 
nevertheless in either case the judgment will have no effect in 
England (Q. In an action on a foreign judgment, therefore, the 


(d) See Dicey, Conflict of Laws, 2nd ed., pp. 368 ef seq^ Westlake, Private 
International Law, 4th ed., pp. 371 et eeq,^ seems to take a different view. He 
points out (p. 873) that the **allegiluice’* referred to in the judgment in 
Vouglae v. Forrest (1828), 4 Bing. 686, probably means ** domicil.’* '*l)omicil *' 
is also referred to m Cowan v. nraidwood (1840), 1 Man. & Q. 882, but there 
is an absence of direct modem authority. See, however, Emanuel v. SyTnon, 
[1908] 1 K B. 302, at p. 309, and Jaffer y. Williams (1908), 25 T. L. B. 12. 

(e) Bamk of Australasia v. Harding (1850), 9 0. B. 661 ; Banh of Australasia 
V. Hias (1851), 16 Q. B. ^17. 

(/) Vanquelin v. Bouard (1863), 15 0. B, (n. S.) 341. 


(o) Henderson v. Henderson (1844), 6 Q. B. 288 ; Bohertson v. Struth (18441, 5 
Q. B. 941 : We presume the judgment of a foreign court is correct” (per 
Patteson, J., at p. 942) ; compare Taylor v. Ford (1873), 22 W. E. 47 ; 
FetiUterton y. Hughes, [1899] 1 Oh. 78L 0, A., per Lindley, M.B., at p. 792. 

(A) Othsenlein y. Pajpelter (1873), 8 Oh. App. 695 : It was never doubted that 
a foreign judgment could be impeached for flcaud*^ (per Mellisu, L.J., at 
p. 700) ; AhnUoff v. Oppenheimer £ Oo. (1882), 10 Q. B. D. 295, 0. A. ; Manger 
y. CaeA(1889), 5T. L. E. 271 ; Vadodav. Lawes (1B90), 25 Q. B. D. 310, 0. A. : 
*^The rule ... is perfectly well establi^ed and known that a paj^ to an 
action can impeach the jnd^ent in it for frauds Whether it is the judgment 
of an' English court or of a foreign court does not matter ” (per LiebIiBY, L. J., at 
p. 316). Oompare Kingston's {Daehess) Cass (1776), '2 StnitE, L. 0., 11th ed., 791 ; 
iSinctair y. Fraser (1771), 1 Doug. {Ke B.)' 4 a,* noter Bowles y. Orr (1835), 1 
T. A C* (^0 464 ; Price y, Lewhurst (1837), 8 Sim. 279, per Shadwell, Y.-O., at 
pp. 302,303. See also C7am9neZ^ y.''Setcfe^r(1858), 3 H. AN, 617, at p. 646; Bank 
or Attitrafdeto v. Niae (1851), 16 Q. B/ Ylti at p. '785 ; Goda^ y. Gran (1870), 
L. E, 6 Q. B. 139, at p. 149 ; CasMgue y. Jmrts (1870>, Li E. 4 Hb *U ,4l4^, at 
Pr 4^4 ^ ^ ‘ * 

(0 As, for example, in Manger y. Cash, supra. i' - 

IM Ahouhffy, OppenluimerA . 

(ihjTMA ** '^ere a fraud has been s&ectssfhBJr pex^tfated for the ^putpose 
of Obtaining the judgment of a court,, it, seems to me fallacious to say that 
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defendant may raise the defence of fraud, even though his defence 
involves the retrial of the matters adjudicated on by the foreign 
court (fli). 

It is apprehended that fraud on the part of the court itself would 
equally invalidate its judgment (n). 

a 

Sub-Seot. 4. — Foreign Froceedinge contrary to Natural Justice. 

427. When the proceedings of the foreign court are contrary to 
natural justice, the judgment in which such proceedings result will 
be disregarded in England (o). The expression is used rather with 
reference to the form of procedure adopted than to the merits of 
the particular case (p). Substantial injustice according to English 
notions must be proved ; but proceedings are not necessarily con- 
trary to natural justice because they differ from the English 
practice ($). A judgment which totally disregards the comity of 
nations (r), or which knowingly and perversely disregards the rights 
given to an English subject by English law («), will (probably) be 
held to be of no effect in England (t). Mere irregularity of pro- 
cedure, however, and nothing more, on the part of the foreign 
court will not be regarded as vitiating its proceedings (a). 


because tbe foreign court believes what at the moment it has no moans of 
knowing to be false, the court is mistaken, and not misled; it is plain that if it 
had been proved before the foreign court that fraud had been perpetrated with 
the view of obtaining its decision, the judgment would have boon different, 
from what it was ** (per Lord CoIiEridoe, 0. J., at p. 303). 

(m) Fada2a V. Zaiseee (1890), 25 Q. B. D. 310, following Ahouloffy. Oppen^ 
heimer A Co. (1882). 10 Q. B. D. 295, 0. A. 

(n) See Price v. Dewhuret (1837), 8 Sim. 279, where the foreign court was 
constituted of persons interested in the subject-matter of the action, who found 
in their own favour. 

(o) Price v. Dewhuret, eupra ; Henderson v. Henderson (1844), 6 Q. B. 288, per 
Lord Deemak, at p. 298: *‘Thi8 [t.e., that the defendant has not had justice done 
him in the foreign court] is never to be presumed, but the contrary principle 
holds, unless we see iii the clearest light that the foreign law, or atleast some 
part of the proceediugs of the foreign court, is repugnimt to natural justice ” ; 
Crawley v. Isaacs (18G7), 16 L, T. 529; Liverpool Marine Credit Co. v. Harder 
(1867), L. B. 4 Eq. 62, at p. 68, per Lord Hatheblet. 

(p) Per Braicwell, B., in Crawley v. Isaacs^ supra, at p. 531: ‘*If the 
proceedings be in accordance with the practi^ of the foreigp court, but that 
practice is not in accordance with natural justice, this court will not allow itself 
to be concluded by them.” Compare note (n), supra. 

{q) See Boissi^e A Co. v. Brockner & Co. (1889), 6 T. L. B. 85; and compare 
Bheehy v. Professiondl Life Assurafiee Co. (1857), 2 0. B. (n. s.) 211 ; Crawley v. 
Isaacs, supra. The questions which mse in cases where the defendant has not 
received pro^ notice of the proceedings against him, though sometimes dealt 
with under this head, are more conveniently discussed in connection with^ the 
jurisdiction and competence of the foreigii court. See p. 286, ante. 

(r) See Simpson v. Fogo (1863), 32 L. d. (OH.) 249, and the remarks of Lord 
OrauesPOBD, L.O., thereon in Idverpool Marine Credit Co. v. Hunter (1868), 
3 Oh. App. 479, at p. 484. Boote fPrivate International Jurisprudence, 3rd ed.^ 
pp. 562, 563), however, holds that these are really cases of wrongful assump- 
bon of /unction only. 

(«) Bin per BLACOCBTTBir, J., in Godard v. Gray (1870), L. B. 6 Q. B. 139, at 
p. 149. 

(t) Simpson V. Fogo, supra ; Godard v. Gray, supra. 

(a) Pemberton v. HugheSf [1899] 1 Oh. T81, 0. A 



Part Z.— Fobeion Judomebts. 


8bot. Z.-‘—C<mehuiveneu of Foreign JudgmenU.* 

428. A forQ^;n jadgment in personam is conclusive in England 
as totween parties and privies. It is only impeachable for want of 
jurisdiction of the foreign court (b), or on the definite grounds 
above set forth (c) ; it is never impeachable q;r examinable on the 
merits {d), but remains in full force until it is reversed or set aside 
by the foreign court itself («). It is no longer true that a foreign 
judgment is merely^ primd facie evidence of a debt and that the 
defences available in the foreign action are equally available in an 
English action on the judgment (/). It follows, that where the 
foreign court proceeds on a mistaken view of English law, its 
judgment is nevertheless not impeachable in England, for in the 
foreign court English law is a question of fact only (g). It has 
been suggested, however, ^ that the rule only applies where the 
defendant had an opportunity of adducing evidonce.with regard to 
the English law but neglected to avail himself of it (h ) ; but, unless 
the court has perversely disregarded the English law applicable tor 
the case (i), it is apprehended that no such limitation is to be placed 
on the rule. But where it is admitted by both parties that the 
foreign court has taken a wrong view of its own law, its judgment 
may possibly not be enforceable in England (/c). 


{b) See p. 284, ante, 

(ci See pp. 287, 288, ante. 

(d) Henderson y. Henderson (1844), 8 Q. B. 288. The English court ** steers 
clear of an inquiry into the merits of the case upon the facts found, for what- 
ever constitu^ a defence in that court ought to have been pleaded there ” 
(per Lord Denmait, C.J., at p. 298). See also Gold v. Canham (1679), cited 2 
Swan. 325 ; Ootiington's Case (1678), cited 2 Swan. 326, H. L. ; Martin v. 
Nicholls (1830), 3 Sim. 453 ; Bank of Aust/ralaeia v. Nias (1851), 16 Q. £. 717 ; 
De Cosse Brissac v. Rathhone (1801), 6 H. & N. 301 ; Fangudin v. Bouard 
(1863), 15 0. B. (N, a.) 341 ; Godard v. Gray (1870), L. R 6 Q. B. 139; Ellis v. 
M'Henry (1871), L. B. 6 0. F. 228 (** ne Utes immortales esssnt dum litiganies 
mortales sunt,*' per BoyiLL, O.J., at p. 239) ; Be Henderson, Nouvion v. Freeman 
(1887), 37 Oh. D. 244, 0. A., and (1889) 15 App. Gas. 1, H. L. Compare also 
Galbraith v. NeviUe (1789), 1 Dow. (k. b.) 6, note, per Buller, J. ; Ricardo v. 
Garcias (1845), 12 01. A Fin. 368, IL L. ; Oehsenbein v. Papelier (1873), 8 Oh. App. 
695, per Mellish, L. J., at p. 701 ; Pemberton v. Hughes, [1899] 1 Oh. 781, C. A« 

^ (e) Compare CoUington's iJase, supra : ** It is against the law of nations not to 
give credit to the judgments and sentences of foreign countries till they be 
reversed by the law and according to the forms of those countries wherein they 
were given” {per Lord Nottingham, ibid,) ; Vanguelin v. Bouard, supra. 

(/) The eariier cases which so decide are not now law, such, for exanmlo, as 
Walker v. Witter (1778), 1 Doug. (k. b.) 1 ; Phillips v. Hunter (1795), 2 Sy. Bl. 
402, Ex. Oh. ; Tarleton v. Tarkton (1815), 4 M. & S. 20. For a discussion of 
these and other cases, see Martin v. Hicholls (1830), 3 Sim, 458, especially 
note (1), at p. 463 ; Bank of Australasia v. Nias, supra. 

(g) Castrigus v. Imrie (1870), L. B. 4 H. L. 414 (see per Lord OoLONSAT, at 
p. ^8) ; Godard v. Gray, supra (dissenting from Lord Bboitoham’s opinion 
m Houlditeh v. Donegall (Marquis) (1834), 2 01. & Fin. 471, H. L., at p. 477); 
Be Tfufort, Traffcray. mane (1887), 36 Oh. D. 600. Novelli v. Bossi (1831), 
2 B. & Ad. 757, can no longer be reflnuded as an authority. 

(A) This proviso is suggested by Hannbn, J., in Godard y. Gray, supra; and 
b alluded to, but not with dissent, in Re Trufort, Trafford v. Blanc, supra, 
and Be Henderson, Nouvion v. Freeman (1887), 37 Oh. D. 244, 0. A., 
Lmounr L. J., at p. 256. 

(t) As in the case suggested by Blaqxbubn, J., in Godard v. Gray, supra, at 
p. 149. 

{h) Meyer BaUi (1876), 1 0. P. D. 358, a decision on a special case. Red 
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A Bentosoe of condemiiation pronoimeed by a foreign {>^180 court 
is con(du8ive» in favour of underwriters and others, of w grounds on 
which the condemnation has proceeded (2). But the grounds of the 
condemnation must.be clearly and unambiguously expresi^d(m). , . 

Beot. 4. — Foreign JuigmenU in Personam as Defences to an Acttm» 

429. The judgment of a foreign court of competent jurisdiction 
in favour of either plaintiff or defendant, in respect of the same 
subject-matter, may be pleaded as a defence to proceedings begun 
in England by the unsuccessful party in the foreign action (n), 
the same tests as to the competence of the foreign court bein^ applied 
as when the foreign judgment is relied on as a cause of action (o). 

A foreign judgment that has been satisfied by the defendant cannot 
be sued upon in England, the satisfaction being a bar to all father 
proceedings on the judgment (p). But a foreign judgment will not 
be available as a defence unless it is final and conclusive between 
the parties (q), and unless it is pronounced upon the merits of the 
case (r). Thus, a litigant who has obtained judgment in a foreign 
court on a plea raising a foreign statute of limitations only cannot 
rely on the judgment in further proceedings in England, where the 
plaintiff’s remedy is not yet extinguished (s). 

The foreign judgment must be in respect of the same cause of 
action (t). A plaintiff who has unsuccessfully attempted to obtain 


qwEre, See Foote, Private International Jurisprudence, 8rd ed., pp. 651, 561 ; 
^Egott, Foreign Judgments, 2nd ed., pp. 124, 125. 

u) Cftyer v. Aquilar (1798), 7 Term Bep. 681. Tho^h as a general rule a 
juagment, whether En^ish or foreign, is only conclusive on the point actually 
deemed therein, yet an exception exists in the case of judgments of. prize 
courts ; see remarks of BlAoxbubn, J., in Castriqm v. Imrie (1870), L. B. 4 
H. L. 41j^, at p» 434, citing Lothian v. llmderoon (1803), 3 Bos. & P. 499, H. L'., 
and other cases. This is, of course, a case of a judgment in rem, for which see 
p. 299, neat ; and see title Prize Law and JuBiSDicrriON. 

(m) See Btmardi v. Mottem (1781), 2 Do^. (k. b.) 575. 

* (n) Ricardo v. Oarciao (1845), 12 01. & il^n. 368, H. L. Compare Burrows 
V. Jsmino (1726), 2 Stra, 733, **The foreign judgment may be pleaded as 
res judicata because the foreign tribunal has already jurisoiQtion over the 
matter, and both parties having been remlarly brought before the foreign 
tribun^, and that tribunal having adjudged between them, I think that such a 
judgment would be a bar to a subsequent suit in this country” (per Lord 
UAm^XLL in Ricardo v. QarciOs, supra, at p. 401). 

0^ See p. 282, ante. Per Wioeaic, T.«0., in Menderson v, Henderson (1843), 
8 Mare, 100, at p. 117 : **11 the decree ... is condusive upon one party, 
it must, 1 oonceive, be condusiFe upon both ; and if not condusive upon both, it 
ought to be conclusive upon neither.’,^ 

(p) Barlet r* Ldsnh (1860), 8 0. B. (n. s.) 95. Where proceedings were takeU 
in South Africa to enforce an Englisn' judgment, and the South African oomt 
refused to c^orce’the judgment in full, hut gave judnnent for a leeeer Aim, 
which was'paid^ the pudntifl, having elected to take the foreign judgi^t in 
disciieBge of hie whole oauee of aotioii, wee not allowed to sue sft^aru to 
E^lwd to tile bflditofse of 'th^^ origtoal ju^ment {Taylor V. |lte23 

* (s) ^aomisr T. WccilMlrne (1825)L.;4 B.' A 0. 625, where it ,did;]^deiarly 

appear wljietherlthwtod^J^dg^ might have been in the nattito of a 
nonsuit, and so not final ana ooudusiye. . > 

(r) Harris y. Quto (1869), L. B. 4 a B. 058. 

^ (•] im. It iv^ Wdmxseto^diftrlto 

|he ri^t as wdl as the remedy ; seeper LusB, J., at p« 653. 

Chfkmdar v. (1842), 4'£im. & G. 68. 
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of a .o<wfaraot in a foreigti oourt will not be ^ebaived 
frCMoakv bringing on Mtion for damages for breaoh of the same 
o(AtKaot in an English court (a). Nor will an adrerse judgment 
in aioreign suit be a bar to an action in England asking for the 
samo relief on facts giving rise to a diSerent equity (b). 

A' foreign, judgment in pertonatn. is a bar to proceedings tn rent 
in England in respect of the same, subject-matter (e). 

The English court will restrain a plaintiff from proceeding with 
a suit abroad after the English court ^s given judgment against 
hinrin an. action on the/^ame question (d). 

The English oourt will not, in tbeoxeroise of its discretion, grant 
leave to serve the writ out of the jurisdiction in a case where the 
plaintiff’s cause of action depends wholly upon the law of a foreign 
country, the courts of which have already decided that no cause of 
action exists (e). 


Tcatm 
Judgments 
in Per 
sonamas 
Deftness 
to an 
Action. 


SnOT. 6 . — Extension of Judgments of EngUsh, Irish and SwtHsh' 

Superior Courts. 

430. Though for purposes of private intemational law Ireland Kxteiuion of 
and Scotland are regarded as foreign countries (/), yet the manifest 
inconvenience of .treating judgments of the courts of a part of the j^gmenu. 
United Kingdom on the same footing as foreign -judgments, so that 
ihey could not be enforced without a fresh action, has been recog- 
nised by the legislature. Accordingly it is now provided (g) that 
judgments of a superior court in any part of the United Kingdom 
for any debt, damages, or costs, may be certified in a prescribed 
form (A), and that such certificate may be registered in the courts 


(a) Callandar t. DUtri<A (1842), 4 Uon. & G. 68. 

(i) Hunter v. Btewart (1861), 31 L. J. (ou.) 346 ; Westlake, Private Inter- 
national Lavr, 4th ed., p. 383. 

(e) The Grief swald (1899), Sw. 430, per Dr. LusHnraroir, at p. 439: “I 
apprehend that if a party were plointifi in this court tn rent, and the oourt were 
aanafied by proof that there had been a judgment in prooe^ings on the same 
question inpereonam, the party proceeding here having oeen the plaint^ iu the 
other court, this court would not allow tire suit to proraed, and that too whethw 
the proceedings in personam had been in a British or foreign oourt.*’ But no 
action in rem lies in England on a foreign judgment t'n personam (The Citu of 
Meeea (1881), 6 P. D. 106, 0. A.). 

(d) BootAv. Xeyeester (1837), lEeen, 979; seeperIiANaDALa,lC.B., atp. 980t 
** It has been justly obeyed at the bar that if ha appUohtion had been made to 
the Oourt of Ohmicery in Ireland to stay the -proceedings in the suit pending in 
that court, on the ground that the subject-matter of it was res Judkata in a 
cchirtof competent jurisdiction in this country, the authorities on this point 
would probamy have induced the court to acoede to tiie application.** 

(e) SoeUtt QMrah de Paris v. Drej^us Brothers (1887), 87 Oh. D. 919, 0. A. 
(seejser IimsUEV, L.J., atp. 229); B. S. 0., Ord. 11, r. 1. 

! (/) As, for example, in the case of maixiage and divorce, the English courts 
having no juriadiotion to decree a divorce when the parties ate domiciled ia 
Sootlaad or Xtebrnd. 

ft) Judgments' Extension Act, 1868 (31 A 32 Viet. c. 64). Since the 
Jumattoe Act, 1878 (36 A 37 Yiot o. 36), s. 76, this Act applies , to... aff 
di)tiaiuiui dt the High Oonrti see Be Howe Maehkis Oo,, Fontainit Case (IdS^r 
4l0h;D.118,0;A.>‘- ' 

(A) Ihti. dlie certificate is granted on an afBdayit by. the solicitor verifying 
the anlbuiitri the judgmetdt' and inftat&g to t he nbeoe of both paaetteto the 
aotmh. The certificate is signed in England by a master of thsEogibms.Oeutti 
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of any other part of the United Kingdom, and from the date of 
such registration have the same force and effect as a judgment of 
the court in which they are registered. No certificate may be 
registered more than twelve months after the date of the judgment, 
without special leave of the court in which it is rought to register 
it (t). Every superiof court in any part of the United Kingdom hra 
the same control and jurisdiction over an extended judgment as it 
has over its own judgments, but only so far as relates to execution 
under the statute (k) . Thus, a judgment summons cannot be issued 
in England on an Irish or Scottish judgment extended to England, 
for procedure by judgment summons is not “execution” of the 
judgment debt (1) ; nor can such a judgment be made the founda- 
tion of a bankruptcy notice (m). But it may be enforced by the 
appointment of a receiver by way of equitable execution (n). 

431. In any action brought upon a judgment which might have 
been registered under the statute the plaintiff can recover no costs 
unless the court otherwise orders (o). But a plaintiff is not required 
in any proceedings upon a registered certificate to give security for 
costs, even though he may be residing in a different part of the 
United Kingdom from that in which the proceedings are taken (p). 

432. An Irish or Scottish judgment extended to and registered 
in England gives rise to a new cause of action (q), and a defendant 
who desires to impeach the original judgment must do so in the 
courts of the country in which it was obtained (r). Thus, he will 
not be permitted to show in proceedings in England that the debt 
in respect of which the judgment was obtained in Scotland or 
Ireland is in fact barred by the Statute of Limitations (s) ; and it 
seems that a registration can only be set aside where the certificate 
is irregttlar on the face of it because it does not comply with the 
forms scheduled to the statute (t). But execution cannot be issued 

(i) Judgments Extension Act, 1868 (31 & 32 Viet. o. 54), ss. 1, 2, 3. Note 
that the Act has no application to a decreet pronounced by the Court of Session 
in Scotland during absence in an action proceeding on an arrestment used to 
found jurisdiction in Scotland (tM,, s. 8). 

(A) Ibid,, 8. 4, 

(l) He Watson, Ex parte Johnston, [1893] 1 Q. B. 21, 0, A.; compare Stonor , 

V. Fowls (1887), 13 App. Gas. 20. ' 

(m) He a Bankruptcy Notice, [1898] 1 Q. B. 383, 0. A. S. 4 of the Judg< 
ments Extension Act, 1868 (31 & 32 Viet. o. 54), ** limits the operation of s. 3 
to execution upon the ju^pnents registered under it. It is clear that the 
present application does not relate to execution upon the judgment”; per 
A. L. Smith, L. J. See title Bankbuftoy aku Insolvenoy, Yol. II., at p. 26. . 

n) Thompson y. Qill, [1903] 1 K. B, 760, 0. A. 

o) Judgments Extension Act, 1868 (31 & 32 Yict. c. 54), s. 6. 

\ p) Ibid,, B, 6. 

(j) He Low, Bland y. Low, [1894] 1 Oh. 147, 0. A., per Lindlby, L.J., at 
p. 157. 

(r) Compare Newdl y. Newdl, [1896] W. N. 160. 

(3) See He Low, Bland y. Low, supra, ** We are bound by the statute to giye 
the judgment the same force and effect as if it had been obtained in an 
Enghsh Murt. No attempt has been made, or, so far as I can see, can be made, 
to set aside the remtration, and while the certificate exists, effect ought to be 
given to it per mVBY, L. J., at pp. 162, 163. 

W See Bailey y. Wdply (1869), 1 & 4 0* Ii. 248 5 Fafi y, Smndl (J875), 
J, Bf 9 C* L. 426. 
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OR R redstered certificate if execution has been stayed by the coori 
in whicn the judgment was originally obtained (a). 

433 < ' The Judgments Extension Act, 1868 (5), only applies to 
judgments for “ debts, damages and costs ” (e), and thus many 
decrees of a oour| of equity, together with injunctions, judg* 
ments in actions for the recovery of land, and the like, are 
excluded (d). 

434 > So far as regards judgments of the Chancery Division in 
' Ireland, the Grown Debts Act, 1801 (e), provided that where in any 
suit between parfy and party any decree shall be pronounced or 
any order made for payment of or for accounting for money by the 
Court of Chancery in Ireland, the Lord Chancellor of Ireland shall, 
upon application, cause a copy of such order or decree to be 
exemplified and certified to the Court of Chancery ip England, and 
the Lord Chancellor in England shall cause such order and decree 
to be enrolled in the Court of Chancery in England, and shall 
cause process of attachment and committal to issue to enforce 
obedience to the same as fully and effectually ns if such order and 
decree had been originally pronounced in the Court of Chancery in 
England (/). This jurisdiction can now be exercised by any judge 
of the Chancery Division of the High Court (, 9 ), and has been 
extended to orders made in any matter or proceeding by petition in 
cases of minors, bankrupts, idiots or lunatics (h). 

There is no machinery for enrolling a decreet of a Scottish court 
in the Chancery Division in a similar manner except in so far as 
is permitted by the Judgments Extension Act, 1868 (t). 

An Irish judgment extended to and enrolled in England in the 
High Court can be enforced by attachment in England (k), but not 
where the Irish order has directed the defendant to perform some 


fa) See Judgments Exteneion Act, 1866 (31 & 32 Yiot. c. 54), ■. 3, and Mr. 
lliooT’s comment (Dicey, Conflict of Lavre, 2Dd ed., p. 422). 

31 & 32 Viet 0 . 54. 

Ibid., 88. 1, 2, 3. 

^ ; See JFbtAenpion r. Connelly (1871), 9 Maoph. (Ct of Sosa.) 510 ; Piggott, 
Foreign Judgments, 2nd ed., p. 359 ; and compare Be Dundee Suburban RaiL Co. 
(1888), 37 W. B. 50. The Irish courts, it seems, refuse to be' bound by B. S. 0., 
Ord. 42, r. 24, and will not register a certificate of an “ order” (as distinct from a 
iudgment)for the payment of money (see Re Howe Machine Co., Fontainde Cate 
(1889), 41 Cb. D. 118, 0. A.). A garnishee order can be made in respect of am 
Engli^ judgment extended to Ireland (Johtuloney. BuehnoiR, [1898] 2 L B. 499). 

(s) 41 Geo. 3, c. 90. 

(/) Crown Debts Act, 1801 (41 Geo. 3, 0 . 90), s. 6. 

See Judicature Act, 1878 (36 & 37 Viet. c. 66), ss. 16, 34 (^, 39. 

Crown Debts Act, 1824 (5 Geo. 4, 0 . Ill); and compare Oix>wn Debts 
Act, 1801 (41 Geo. 4, o. 90), s. 5. 

(i) 31 & 32 Viet o. 54 ; Bs Dundee Suhurban Rail. Co, (1888), 37 W. B. 50. 
The Jurisdiction to enrol in Chancery under the Orewn Debts Acts, 1801 
(41 (mo. 3, 0 . 90), and 1824 (5 (mo. 4, 0 . Ill), must be carefully disting^shed 
from the jnrisdiotion to register certificates ot judgments under the Judgments 
Extension Act, 1868 (31 A 32 Viet 0 . 54) ; the restriction to “ debts, dinnages 
sad costs ” only exists in the latter statute. Compare EmamA v. Rri£ier 
(1874),Ii.B.9Q. B.286. 

m NtweUr.JfeuAl, [1896]W.N.160 {BjJoUowingBMfcmv. BrfgAl,ri8731 
W' N. 8, end V. «*ort, [18flq W. N. 102. 0. A, laA 
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Btot. c. ftei mthin a specified number of days after service of the order upon 

Eztenaioii him, and the service has been effected in England (Q. 
af Jndg* 

ments of 436. Where an order of the Chancery Division of the English 
Superior High Court against a peer has been extended to and enrolled in 
Courts. Xrdand (m), it cannot be enforced by sequestration, \rhich is a 
Ho le^tro. Mmedy not prescribed by the statute under which the order, is 
tfon gainst extended (n), although the remedy in fact prescribed is not available 
pen*. against a peer (o). 


Seot. 6. — Extension of Judgments of En^Ush, Irish and SeotHsh 

Inferior Courts. 


Extending 

Inf^OT 

courts. 


Registration 

and 

ixecution. 


486. A judgment of any of the inferior courts of England, 
Scotland, or Ireland for any debt, damages, or costs may be enforced 
in other parts^ of the United Eangdom than that in which it was 
originally obtained (p). By “inferior courts” is meant county 
courts, civil bill courts, and all courts in England and Ireland 
having jurisdiction to hear and determine civil causes, other than 
the High Courts of Justice; the expression includes courts of petty 
sessions and of bankruptcy in Ireland, and sheriff’s courts and courts 
held under the Small Debts and Debts Becovery Acts in Scotland (q). 

437. A certificate in the prescribed form is first obtained from 
the registrar or other proper officer, and may then (provided twelve 
months from the date of the judgment have not expired) be regis* 
tered in any other inferior court in another division of the United 
Kingdom (r). After registration, process of execution may issue 
out of the court where the registration has been effected as upon a 
judgment of that court («), but no further proceedings are permitted 
in the oourt from which the certificate has been issued, until the 
court shall so order on proof that the execution issued under the 
certificate has been ineffective (t). Reasonable costs of obtaining 
and registering the certificate may be added to and recovered with 
the original judgment (a). The court in which the certificate is 
registered has the same control and jurisdiction over any certified 
and registered judgment with respect to its execution as it has over 
its own judgments, and may, on proof that the original judgment is 
set aside or satisfied, cancel the registration {b). A j^aintiff who 
brings an action on a judgment which ought to be registered under 
the Act will recover no costs unless the court otherwise orders (e). 


(2) J2e ^nge (1902), 84 L. T. 756; unless, it would seem, the Iririi court in 
the order has authorised service out of the jurisdiction (t62d.). i ■■ 

i m) Under the Otown Debts Act, 1801 (41 Gteo. 8, o. 90), s. 0. 

n) JWtf. . • 

o) KOworth (ford) v. Momkathdl {Lord) (18^), 31 L. B. Ir. 81. 

p) Inferior Ocmits Judgments Extension 1882 (45 & 46 Yiot, o. 81). 
j)/Wd.,8.2. ‘ 

rS Ididi, 8e.'3, 4. ' An'Bdglish jud^ent can be extended to'Sootiand o^trS-^ 
land, an Insh to ^[riand or Sootuuid, a Soottish to England w lielaad. ' : 

(*) Ihid.,^8. 

t) County Court Buies, Ofd. 45, r. 5. 

I aVinferior Courts Jpdimmto Extension Aot, 1882 (45 A 46 Viet. o. 81)1 i 4. 
V iW Ihidt, sb.'67, ' ■ , . ‘ . 

(») Ibid., s. 9. 
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488 . The judgiaent to bo oxtonded- mast not bo for r groator 
atboont than that for Trhich an action might havo been brought in 
tho court m which it is sought to register the certificate, but a 
judgment of an inferior court in Scotland which cannot for tiiis 
reason be extended to an inferior court in England or Ireland may 
be registered under the Judgments Extensioh Act, 1868 (d). The 
Act does not apply to a judgment of an inferior court against any 
person domiciled in another part of the United ^ngdom (e) at 
the time of the commencement of the action, unless the whole cause 
of action shall have arisen or the obligation to which the judgment 
relates ought to hare been fulfilled within the county court district 
where the judgment was obtained, and the summons was served 
on the defendant personally within that district (f). 

A prohibition or injunction against registration can be obtained 
in cases where the Act does not apply (g). 

a 

Sbot. 7. — Foreign Judgments in rent. 

489 . A foreign judgment tn rem is a judgment by a court of 
competent jurisdiction as to the title to or disposition of a thing 
within the lawful control of the State under the authority of which 
the court sits (h) (including judgments inrem of Admiralty Courts), 
or a judgment as to the status of a person (i). Such a judgment is 
conclusive and binding in England, not only as between parties and 
privies (as in the case of a judgment tn personam (i)), but against all 
the world (i). 

So far as concerns proceedings tn rem with respect to movables 
within the jurisdiction of the foreign court, it is not necessary 
to make the judgment conclusive against all the world that there 
should be an actual adjudication as to the status of the thing 
itself (m). A decision as to right or title will of course be con* 
elusive (n), but so also will be any disposition by the court by way 


(d) 81 & 32 Yiot. o. M, s. 3 ; Inferior Oourta Judgments Extension Act, 1882 
(45 ft 46 Yiot. c. 31), 8. 8. 

(a) 7.a., of an English' court i^ainst a person domiciled in Scotland rarlrdand ; 
of an Iri^ court against a person domicilira in Englander Scotland; of aSoottish 
court against a person domiciled in England or Ireland. 

(/) mferior Oourta Judgments Extension Act, 1882 (45 ft 46 Yict o. 31), s. 10 ; 
and see title Ooomtt Ooubt. ■ ‘ 

(g) Ibid. The court cannot inquire into the merits or the regularity of the 
proceedings in ^e inferior court {Williams v. Doliand (1876), 1 0. P. D. 227). 

(A) See Oastriqw v. Jmne (1870), L. B. 4 H. L. 414, per BnaoxBUBK, J., at 
pp. 429, 435 : p«r Lord Obeuisfobd, at p. 448. 

(0 Eobbs y. Henning (1865), 34 L. J. (O. V.) 117. at p. 123; Rs Trufort, 
Traffmd v. Plane (ISS'O, 36 Oh. D. 600; Rater v. Pater, [1806] P. 209, a A. 

% P. 289, ante. 

(O Hiibbs T. Senning, supra} Oastrique y. /nirie(1870), L. fi. 4 H. L..414; 
Messina y. PetroeoeeMno (1872), L. B. 4 P. 0. 144; TAe City of Meeea (18^1), 6 
P. D. 106, at p. 112; Pe TrsJoH, Tre^ffsM'r, Plane, supra; BaEmtyns 
y, ’MaeUpnon, [18961 2 Q. B. 455, 0. Ai ; lEmna Craig Steamhin Ooi v. 
Ohartsiei MerearMs Bards of India, London, and China, £1887] 1 (4 55, 


460, OrA. , . 

(t»i ter, BtAOKBUBir, J., in Castripus y. ImriSi supra, at p. 
M Xs,, ffle oohdusi^ess of a judgment on the Matuk » 
iluranitionofAwidetprinoi^ 
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of sale, ft*ansfer or otherwise (o\ as, for example, where a Court of 
Admiralty orders the sale of a ship to satisfy a maritime lien (p), 
or a prize court orders the sale of goods because they have been 
adjudged lawful prize (q). The foreign court in such a case can 
give to a bond fide purchaser a title which cannot be impeached in 
England, even though by English law some other person would 
(but for the foreign judgment) liave been regarded as owner of the 
thing sold or as having preferential rights over it (r). 

The conclusiveness of a foreign judgment in rm relating to 
foreign land is based rather on the exclusive jurisdiction which 
the courts of every country claim to exercise over land situate 
within that country; and, on the same principle, no foreign 
judgment affecting to adjudicate on the title to English realty 
would receive recognition in an English court (s). 

440. The judgment of a foreign court adjudicating on a question 
of status is binding and conclusive in England, provided that the 
foreign court was one which, according to the rules of English law, 
had jurisdiction so to adjudicate (f), and the status is not penal or 
at least one which English law refuses to recognise (a). Thus, the 
judgment of the courts of the domicil of a deceased person in 
matters concerning the succession to his estate is binding in 
England, involving, as such a judgment will often do, a decision on 
questions of nationality or legitimacy (b). Bo, too, a decree of 


(o) Per Blackburn, J., in Castriqiie v. Imrie (1870), L. R. 4 H. L. 414, at 
p. 428, citing Story, Conflict of Laws, s. 592. 

(p) See Minna Craig Steanuhip Co, v. Chartered MercarUile Bank of India ^ 
LonSm^ and China, J[1897] 1 Q. B. 66, 460, 0. A. “ The money as well as the 
ship herq^lf was subject to the jurisdiction of the court’* : ^ Chitty, L.J., at 
p. 468. The maritime lien enforced by the (German court in this case was one 
not even recognised by English law. 

(g) Stringer y. English and Scottish Marine Insurance Co. (1870), L. B. 6 Q. B. 
699, Ex. Oh. It is pointed out by Blackburn, J., in Castrique v. Imrie, supra, 
at p. 429, that, according to the rule of English law, if personal property is 
disposed of in a manner binding according to the law of the country where it is 
situated, that disposition is binding everywhere; and he goes on to say : *<It 
may very well be that the rule commonly expressed by English lawyers that a 
judgment in rem is binding everywhere, is in truth but a branch of that more 
general principle '^Uhid.). See on this point Cammell y. Seftodl (1860), 6 H. & N. 
728, Ex. Oh. ; Re Queensland Mercantile and Agency Co,, Ex mrte Australasian 
Investment Co., Ex parte Union Bank of Australia, [1891] 1 Oh. 636 ; Alcock'v. 
Smith, [1892] 1 On. 238, 0. A. ; Emhiricos y. Anglo- Austrian Bank, [1904] 2 
K. B. 870; [1906] 1 K. B. 677, 0. A. ; Kelly v. Selwyn, [1906] 2 Oh. 117 ; and 
p. 213, ante. 

(r) Compare Castrique y. Imrie, supra; Stringer y. English and Scottish Marine 
Insurance Co., supra; Be Queensland Mercantile and Agen^.y Co,, Ex parte 
Australasian Investment Co,, Ex parte Union Bank of Australia, supra, per 
North, J., at p. 646. 

(s) P, 199, ante. 

(t) Hohhs v. Henning (1866), 34 L, J. (o. P.) 117 ; Re Trufort, Traffordr. 
Blanc (1887), 36 Oh. D. 600 ; Bater y. Bafer, [1906] P. 209, 0. A. 

(а) Re Selofs Trusts, [1902] 1 Oh. 488 (French prodigue ; Worms y, de 
Voider (1880), 49 L. J. (OH.) 261 ; compare Huntington v. Attrill, [1893] A. 0. 
150. 

(б) Doglioni V. Crispin (1866), L. B. 1 EL L. 301 ; Re Trufort, Trafford 
y. Blanc, supra. ** The rule to he extracted from these oases appears to be 
this, that although the parties claiming to be entitled to the estate of the 
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divorce is a matter affecting status (e), and a foreign debree pro- Bbot. t. 
nounced by a competent court )vill be binding in England (d). Forelga 

Judgments 

441. Judgments in retn, equally with judgments in personam, Inrem. 
are binding even though the foreign court has mistaken English 

law (e), and though all the facts were not before it (/). usually 

Judgments in rem are also examinable on the same grounds conclnsiTe. 
as judgments in personam, such as fraud or want of jurisdiction (g) 
and (perhaps) a total disregard of international law (h). But it is 
still doubtful how far ^ foreign judgment in rein is binding in Exceptions. 
England where the foreign court has admittedly mistaken its own 
law (i). Fraud, however, to be available as a defence must be pleaded 
by one of the parties to the foreign litigation ; a judgment in rem 
cannot be impeached for fraud by third parties (k). 

Though not examinable on the merits, a judgment in rem is only Only eon- 
conclusive against all the world on the point actually decided . 

in the case ; further than this it is not conclusive as to the grounds 
on which the judgment proceeded (1). 

442. But an exception to this rule exists in the case of judgments Prize court 
of prize courts, the grounds of the condemnation as well as the con- judgments ara 
demnation itself being regarded as conclusive against underwriters 

and all the world, as, for example, that there has been a breach of 
warranty of neutrality (m). Where, however, there is any ambiguity 

deceased person may not be bound to resort to the tribunals of the country in 
which the deceased was domiciled . . . yet where the title has been adjudicated 
upon by the courts of the domicil, such adjudication is binding on and must bo 
followed by the courts of this country ” : per Stirling, J., at p. 611. 

(c) See Foote, Private International Jurisprudence, 3rd ed., p. 6V8. But 
foreign decrees of nullity of marriage ore not judgments in rem and are not 
necessarily binding in England {Ogden y. Ogden, [1908] P. 46, 0. A.). 

(d) ISater v. Bater, [19061 P. 209, G. A., where the subject is fully discussed ; 
see also p. 266, ante, as to the competency of courts. 

(c) Be Trufort, Trafford v. Blanc (1887), 36 Ch, D, 600; Caetrique v. Imrie 
(1870), L. B. 4 H. L. 414. 

(/) See Be Tru/ort, Trafford v. Blanc, evfra, 

(g) Castrtquey. Imrie, supra; Messina v. Pelrococchino (18721, L. E. 4 P. 0.. 

144. As to whether collusion between the parties will invaliaato a decree of 
divorce pronounced abroad, see Shaw v. Gould (1868), L. E. 3 H. L. 55 ; and 
p. 269, ante. Non-disclosure of material facts will not render a foreign decree 
invalid {Bcder v. Bater, [1906] P. 209, 0, A,). 

(4) Sirrmon y. Fogo (1862), 32 L. J. (OH.j 249. See the remarks on this case 
by Lord !^theblky (who h^ decided it as Wood, Y.-G.) and by Blaokburn, 

J., in Castrique y. Imrie, supra, at pp. 445 and 436 respectively. 

(i) See Meyer v. RalU (1876), 1 0. P. D. 358, supra. 

{k) Bater v, Bater, supra, following Castrique y, Behrens (1861), 30 L. J. (q. b.) 

163; compare remarks of Blackburn, J., in Castrique v. Imrie, supra, at 
p. 433. 

U) BaUantyne y. Mackinnon, ^1896] 2 Q. B. 455, 0. A. 

(m) See per Blaokbtjbn, J., in Castrique y. Imrie, stspra, at pp. 434, 435, 
citing Lothian y. Henderson (1803), 3 Bos. & P. 499, Si. L. Lord Ezj)ON*B 
yiew in that case was Uiat ** the practice of receiving the sentences of pxiae 
courts as conclusive of the collateral matter was originally a mistake, but 
had become inveterate and could not now be disturbed.” Me further refers 
to the rule as ** originally vicious but now become law” ; see also Qeyer y. 

Aguilar (1798), 7 Term Eep. 681 at p. 695 ; DowMson y. Thompson (1808), 1 
Oornp. 429. In Ballantyne y. MwikiwMn, atipra, prise court cases are treated as 
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8WT. r. as to the grounds on which the court has proceeded, its findings 
Foreign of fact will not be held to be binding <n), and in any case such 

Judgments findings cannot be pleaded as an estoppel (o). 
mr6in. 

Sbot. 8 . — Lis Alibi Pendens. 


Stay of 
proceedings 
in England, 


When 
grad ted. 


Sub-Seot. 1. — Stayif Engluh Proceeding$ begun during ^dewsg of 

Foreign Suit 

448. An action in a foreign court, in order to operate as a com- 
plete defence in English proceedings relating to the same subject- 
matter, must have become res judicata (p),wthough it would seem to 
be open to some doubt whether the judgment of the foreign court 
must have been pronounced before the issue of the writ in the 
English action, or whether it may be advanced as a defence if 
pronounced at any time before judgment in England (g). But 
though to bring two actions in England in respect of the same 
matter is regarded as primd facU vexatious and the court will 
generally, as of course, put the plaintiff to his election (r), yet no 
such presumption arises where one of the actions is in a foreign 
court (s), and the fact that an action has been begun and is 
pending abroad is no answer in itself to similar proceedings in 
England (t). ^ 

The English court will, however, restrain an action, begun in 
England, by reason of the existence of a lis alibi pendens^ in cases 
where it would be in fact vexatious and oppressive to allow the 
English action to continue (a); but in such a case the burden of 


** exoepUonal,’* ^ The sentence of a prise court that no other person is entitled to 
a share of the prize money is conclusive {Dudsworth y. (1809), 2 Taunt. 7). 

(n) Dalgleieh y. Eodgeon (1831), 7 Bing. 495, per Tindal, G. J. ; coii^are 
Bemardi y. Motteux (1781), 2 Doug. (x. B.) 675 ; Calvert y. Bovill (1798), 7 Term 
Bep. 52^. 

(o) Eobbe y. Eenning (1865), 34 L. J. (c. P.) 117, per Erlb, 0. J,, at p. 124. 
This i-ule is not confined to the judments of prize courts (see Simpson y. Fogo 

S , 32 L. J. (CH.) 249 ; Foote, rriyate International Jurisprudence, 3rd ed., 
) ; and see title Pbize Law and Jubisdiction. 

(p) See p. 290, ante. 

Iq) The Vdta^ The Erminia Foscolo (IBIS) t 1 P, D. 393, following the rule laid 
down in The Mali Ivo (1869), L. K. 2 A. & E. 356 ; The CaUerina Ghiaj^zare 
(1876), 1 P. D. 368. But compare EouetounY, Sligo {Marquis) (1885), 29 Oh. D. 
448, 0. A.; Foote, Private Internatioual Jurisprudence, 3rded.,pp. 580, 581. 
It is submitted that the view mken by Mr. Foote as to the admissibility of the 
plea during the pendency of an EngUim action is correct. 

(r) Oompare fioEenry y. Levois (1882), 22 Oh. D. 397, 0. A. 
is) McEenry. y. Lewis^ supra i Peruvian Guano Co. y. Bockwoldt (1883). 23 
Oh. D. 225, a A. 

(0 Bayley y. Edwards (1792), 3 Swap. 703, P. 0. ; Oatdl T. Lepage (1851), 5 
De Q. & Sm. 95 ; (1852) 2 De Q. Q‘..892, 0. A. (decree in a Oaloutte suit 
for an aoooimt, but account not yet taken) ; . Cox y. Mitchdl fl359), 7 0. B. 
(n. S.) 55 ; Wilson y. Ferrand (1871), L. B. 13 Eq. 362 ; McEenry y/ LewiSf 
supra (disapproying Dillon {Lord) y. Ateares (1798), 4 Yes. 357); Peruvian 
Guano Co. y. Bod^dtt bupra; Thornton, y.' Thprnton (1886), 11 P. D. l76, 
0. Ai; Hyman y. Seim (1883), 24 Ch. JX, 531, Q. A., per BiiEtT, L.J., at 
,p. 538; In the Goode q/ J^yan (1904), 20 T* Xj. B. 290. pie remarks of Lo^ 
WTTBJmAlf, Ui Wodderburn y. Wedderbuin (1840), 4 Wjr. # Or. 585, et 
p. 596, are not m acocscdance mth me, rule laid down.in the laW cases. - &e^ 
also, Jopson r. James (1908), 77 L. Ji (OH.) 824, 0. A., wliexe stress is laid on 
considerations of intorujational comity. 

; {«) Ostell y. LepagOf supra , McHenry y. Lewis (188% 22 Oh. D, 397, 0, A,' 



Part X.-~FoRraoK Judgments. 


299 


proting special circumstances which would justify th» English 
court in interfering lies on him who asserts them(l)). The court Lis AltU 

has an inherent jurisdiction to restrain vexations and oppressive Pendens, 
litigation and to prevent the administration of justice being 
perverted for unjust endsfy). The circumstances of each case will 
be considered, and no. general rule can be Iseid down (d) ; but the 
court will not interfere where a plcuntiff obtains some tenefit in 
bringing the two actions («), as, for example, greater facility of 
execution in one court (/), or different forms of procedure and 
different remedies fy). JV^re proceedings have been begun in the 
formgn court, and the defendant in those proceedings afterwards 
brings an action in England, the English court will not restrain 
him from doing so, except on the same principles (A). Where, for 
example, partners have agreed to refer all disputes to a foreign 
court, and two of them have begun proceedings for winding up the 
partnership abroad, the English court will interfere to restrain 
the third partner from bringing a suit for dissolution in 
England, because by entei^ing into the partnership agreement 
the partners had themselves chosen a forum (i). But a wife’s 
suit against her husband in England will not be stayed merely 
because a foreign suit for divorce has been instituted abroad by the 
husband (j)* 

Proceedings in England will also be stayed, although no suit may Whenstiiy 
actually be pending abroad, if the parties have agreed to submit all 

foreign 

proceeding* 

(h) See Uyman v. Hdm (1683), 24 Oh. D. 531 • begun, 

(c) McHenry v. Lewie (1882), 22 Oh. D. 397, 0. A., per Bowen, L.J., 
at p. 408. But where a colonial court has made an order, and a conflicting 
order has been made in ignorance of the former by an English judge, 
there is no jurisdiction to set the latter aside {Kaveu^ Military, ana Civil 
Service Co-operative Society of South Africa, Ltd, y. Servicee, Lid, (1906), 51 
Sol. Jo. 13). 

(d) McHenry y. Lewie, supra. For a discussion of the meaning of ** yexatious 
and oppressiye,” see per curiam in Logan y. Bank of Scotland (No. 2), [1906] 

1 K. B. 141, at pp. 151 et eeq,, 0. A. ; The Hagen, [1908] F. 189, 0. A. ; Be 
Norton'e Settlement, Norton y. Norton, [1908] 1 Oh. 471, 0. A. 

(s) See Peruvian Quano Co, y. Bockwoldt (1883), 23 Oh. D. 225, 0. A., at 
pp. 230, 232, and 234. 

(/) Peruvian Guano Co, y. Bockwoldt, supra, 

ig) McHenry y, Lewis, supra; oompare Cox y. Mitchell (1859), 7 0. B. (N. s.) 

55, at p. 57 ; compare. The Hagen, supra; In the Goode of Bryan, [19(^] 20 
T. L. B. 290. 

{Ji) See Thornton y. Thornton (1886), 11 P. J>, 176, 0. A., at pp. 180, 181 ; and 
compare Cruickehanke y^ Boharte (1821), 6 Madd. 104; Traneailantie Co, y. 

Pietroni (1860), John. 604 ; Xaui y. GarrOt (1878), 8 Oh. D, 26, 0. A. 

{%) Law y. (kirrett, supra. The amement to refer dilutes to the foreign 
coun was held to be within s. 11 of the Common Law Procedure Act, 1854 
(17 6; 18 Yict. o. 125) : compare Austrian Lloyd Steamship Co, v, Gresham Life 
Assurance Co,, [1903] 1 B. B. 249, 0. A«, a similar case under e. 4 of the 
Arbitration Act, 1889 (62 & 53 Yiot. o. 49) ; and Kirchner y^ Gruban (1908), 53 
Sol. Jo; 151. The ooxat in Law y. Oarreti, et^a, refused to appoint a reoeiyer 
pending the reference, though agreeing that they had jurisdiotton to do so ; see 
also on tiiis point Transatlantic Co, y. PUtr<mi,-supra, , \ 

{Jy Thornton y. Thornton (1886), 11 P. L. 176, Or A. This was a strong Oaie, 
fer &b husband was only home from India on idiort leaye, and most nf ^ 
witnesses wm in India also. See also Von Eekkardstein y. Fbti Eehhardetein 
(1907)i 23 3. L. B. 539, 593, 0. A. 
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SBOT. 8. their disputes to a foreign tribunal (ft), or if the action ought 
Lis Alibi properly to be brought in another court, and it \rould be oppressive 
to the defendant to allovr the English proceedings to continue (Q. 

SuB'Sboi. 2 . — Bettraini o/ Foreign Proceedingt begun during Pendency 
of English Suit, 

^traint of 444. Where there are no proceedings at all in England between 
wwSSSingB. parties, the English courts will not entertain an action by the 
defendant in a suit before a foreign court to restrain the plaintiff 
from prosecuting his action, unless there jis some equity to justify 
them in doing so (m). It is not sufficient to allege that the proceed- 
ings abroad are unreasonable, harsh, or inconvenient to the defendant 
if the plaintiff in the foreign suit has in fact a legal right to bring 
the action in the foreign country according to the law there in 
force (n). But foreign proceedings may be restrained where the 
matter is already res jvdicata in England (o). 

Just, however, as the English courts will, in appropriate 
circumstances, stay an action in England where there is already a 
foreign suit pending in respect of the same matter, so a party to an 
action begun in England wUl be restrained from taking subsequently 
other proceedings abroad, if the fact of his doing so is contrary to 
good faith, or harassing or vexatious to the other party to the litiga- 
tion, or interferes with the proper course of justice in England (p). 
But concurrent proceedings abroad taken after the English action 
has begun are not in themselves pi'imd facie vexatious, and before, 
granting relief the court requires to be fully satisfied of their oppres- 
sive character (q). The court, in other words, has a discretion (r), 
and if the foreign proceedings are likely to be of advantage to the 
party prosecuting them it will not interfere («). But where a 
defendomt in a pending English suit began proceedings abroad to 
perpetuate testimony which would have enabled him, in effect, to 
interrogate the witnesses of the other party before trial, he was 
restrained, because the proceedings were injurious to the course of 
justice in the English suit(0* 


(/c) See Austrian Lloyd Steamship Go, v. Gresham Life Assurance Co,, [1903] 
1 K, B. 249, 0, A. ; Kirchner v. Gruban (1908), 53 Sol. Jo. 151. 

(i) Logan v. Bank of Scotland {No, 2), [1906] 1 K. B. 141, 0. A. ; Egbert v. Short, 
[1907] 2 Oh. 105 ; Be Norton's SeUlemmt, Norton v. Norton, [1908] 1 Oh. 471, 0. A. 

! m) FUstchor v. Rodgers (1878), 27 W. R. 97, 0. A. 

n) Ibid, 

o) Booth V. Leycester (1837), 1 Seen, 579. 

p) Carron Iron Go, v. Madaren (1855), 5 H. L. Oas, 416 ; Armstrong v. 
Armstrong, [1892] P. 98. See also Baird y, Prescott (1890), 6 T. L. R. 281, 
0. A. ; Dawkins v. Simonetti (1880), 50 L. J. (p.) 30, 0. A. : Hyman v. Helm 
(1883), 24 Oh. D. 531, 0. A, 

(^) See Hyman y. Hdm, supra, 

(r) Dawkins y, Simonetti, supra, 

(«) Hyman y, Hdm, supra (adyantases of procedure and execution) ; Baird 
y, Prescott, supra (particular raief only obtainable in foreign court) ; Dawkins 
y, Simonetti, supra (balance of convenience). 

(0 Armstrong y, Armstrong, supra. It was pointed out by Jeukb, P„ that 
the defendant would be under no obligation to produce the evidence which 
he had colleoted when the suit came on for trial in England, as he would have 
been if it 1^ been taken on commission, and that much of it would in any event 
liaYe been inadmissible. The foreign proceedings were therefore not only ai\ 
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The fact that the contract which is the subject-matter of an 
action was made in England, and that all the witnesses are in 
England also, is not in itself sufficient to justify the English 
court in restraining other proceedings abroad (u). 

Sttb-Sbot. 3 . — Admiralty Actigns, 

445. The principles on which the Admiralty Division acts in 
staying suits in rem in England on account of a Its alibi pendens, 
and in restraining foreign suits where a complete remedy is 
afforded in England, arp the same as those in the case of actions 
in personam ; b^ut it seems that that court, if satisfied tW the Us 
alibi pendens, whether in rem or in personam (a), affords a plaintiff 
a complete remedy, will usually stay all other proceedings (b). 

446. An action in rem in England will be stayed if the plaintiffs 
have already begun an action in rem abroad and bail has been 
given to release the ship, because it would be oppressive to allow 
the ship to be arrested a second time (c) ; and the same result will 
follow when the action in England is one in personam (d). Pro- 
ceedings in rem in England will be restrained when a ship has 
been arrested abroad and afterwards released on a guarantee being 
given for the amount of the damage, though no litigation was 
going on abroad between the parties (e). But where, though 
mutual guarantees had been given, the ship had never been 
arrested abroad, the English court has refused to stay proceedings 
in England (/). 

< interference with the English suit, but also useless in the sense that the defen- 
dant could obtain no legitimate advantage from them. 

(u) Hyman v. Helm (1883), 24 Oh. D. 531, 0. A. See also Fletcher v. Rodgere 
(1878), 27 W. B. 97, 0. A., where a similar argument was advanced. 

(o) The Mali Ivo (1869), L. R. 2 A. & E. 356. 

(5) Ibid, The Catterina Chiazzaro (1876), 1 P. D. 368; The Deltas The 
Erminia Foscolo (1876), 1 P. D. 393 ; The Chrisitanahorg (1885), 10 P. D. 141, 
C. A. ; The Jaaep (1896), 12 T. L. R. 375. But see Harmer y. Bell, The Bold 
Buccleugh{\%&\.), 7 Moo. P. 0. 0. 267, where a plea of lie alibi pendens was held 
bad, the foriegn suit being in peraonom only and the arrest of the ship only 
collateral to securo the debt claimed, while the English proceedings were tn re7». 
The test is the completeness of the foreign remedy. The Qriefswald (1859), Sw. 
430, and The Lavutrkshire (1855), 2 Spinks, 189, do not support the decision in 
Harmer v. Bdl, The Bold Bucctevgh, supra. See title Abmihalty, Yol. I., 57. 

(c) The Christiansborg, supra. 

Id) The Peshawur (1883), 8 P. D. 32. The court of, coiuse has a discretion ; 
see The Manar, [1903] P. 95 ; The Hagen, [1908] P. 189, C. A 

(e) The Jasep, supra, following The Christiansborg, supra, Jextne, P., 
remarking that he was not satisfied that the guarantee given would not give the 
plaintiffs ful) protection. The kuit was therefore restoined as being against 
good faith, though the plaintiffs could have got larger bail in England. 

(/) T/wJlfawnXciw, [1897] P.13. Compare 5’A6i?cm6ccfe( 1889), 6 Asp. M. L. 0. 
366, 0. A. 

The following cases may also be referred to on this topic:— suits relating 
to foreign realty: Bunbury v. Bunhwry (1839), 1 Beav. 318 (foreign proceedings 
restrained) ; Buenos Ayres and Ensenada Port Rail, Co, v. Northern Railway of 
Buenos Ayres (1877), 2 Q. B. D. 210 (injunction refused for want of proof that 
foreign court had assumed exclusive jurisdiction) ; Good y. Good (1863), 33 L. J. 
(oh.) 273 (no jurisdiction to restrain when forei^ suit concerns right to foreign 
realfy) ; Moor v. Anglo^Itaiian Bank (1879), 10 Oh. D, 681 (injunction refused 
against judgment unitors in England seeking to attach foreign realty, the 
{property of a company beiiig woond up in ]&B|^and) ; Rt Bou^sd^ Ex narta 
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Part XI. — Procedure. 

4^7. The general principle is that all matters of procedure are 
governed the lex fori, that is^ the law of the country in which 
the action is brought (g). That law will be decisive as to the 


(1881), IC Oh. D. 666, 0. A. (leaye must be obtained from Bankruptcy 
<^urt by mortgagees before issuing sequestration against realty belonging to 
^e bankrupts in a coIoot to secure appearance); Ellioti y. Minto {Lord) (1821), 
6‘ Madd. 16 (action in England stayed pending decision in Scotch proce^n^ 
relating to Scotdi realty) ; Beckford y. ITemble (1822), 1 Sim. & St 7 (action 
for fcnedosuie by mort^gees of West Indian land restrained after an action 
had been brought to redsem in England) ; Hope y. Carnegie (1866), 1 Oh. 
App. 320; Carron Iron Co. y. Maclaren (1856), 6 H. L. Cos. 416. Administra- 
tion^' cases : Graham y. Maxwell (1849), 1 Mao. & G. 71 (English creditor 
restrained from proceeding for recoyery of a debt in a foreign court after notice 
of an English adimiiistration decre^; Jonee y. Gsdtfea (1846), 1 Ph. 724 (balance of 
conyenience considered) ; Hope y. Capugie, eupra ; Carron Iron^ Co. y. Madaren^ 
eupra (foreign creditor suing in foreign court wiU not be restrained) ; Be Boyse, 
Croton y. Croftm (1880), 16 Oh. D. 691 (the same) ; Beauchamp y. HunUey 
{Margie) (1822), Jac. 646 (incumbrancer restrained from proceeding in Ireland 
after English administration decree) ; Eustace y. Lloyd (1876), 36 L. T. 900 (suit 
for specie performance of Irish lease restrained after administration decree). 
Bankruptcy cases: Be Distin^ Ex mirie Ormiston (1871), 24 L. T. 197 (English 
creditor restrained from suing in foreign court for debt incurred in England) ; 
Be Taitdt Co., Ex ]Mrte Tait (1872), L. R 13 Eq. 311 (Irish proceedings restrained 
on a claim proyable in an EngHen bankruptcy) ; Be Chapman (1872), L. B. 16 
Eq. 76 (injunction refused in same circumstances against a foreigner) ; Pennell 
y. Boy (1863), 3 De G. M. & G. 126, 0. A. (the same) ; Phosphate Sewage Co. y. 
MoUeson (1876), 1 App. Cas. 780 (refusal to stay Scotch proceedings where 
trustee in Scotland had rejected the company’s proof, and a suit was afterwards 
beg^ in England). Winding up of companies : Be Oriental Inland Steam Co., 
Ex parte Scinde Bail. Co. (1874), 9 Gh. App. 667 (judgment creditors of company 
restrained from attaching personal property abroad belonging to company) ; 
but see Be International Pulp and Paper Co. (187^, 3 Oh. D. 694 ; Be Queens^ 
land Mercantile Agency Co., Ex parte Australian Investment Co., [1888] W. N. 
62 (action pending in Scotland restrained on ground that matters in respect of 
which it was brought would be more conyeniently inyestigated in winding-up). 
Trusts : Harrison y. Oumey (1821), 2 Jao. & W. 563 (trustees for creditors after 
decree for execution of trusts restrained from proceeding for same puipose 
id>ro^l. Miscellaneous: Dupree y. Feret (1868), It. B. 1 r. & D. 683 (stay of 
Englisn action refused, the subjec^matter of Englidi and foreign suits being 
different) ; Bushby y.Munday (1821), 6 Madd. 297 (proceedings m Scotland on 
bond giyen for gaming transactions restrained, action haying been begun in 
England to set aside bond, certain rights reseryed to plaintiff in Scotland); 
Hearn y. QlanvUle (1883), 48 Jj. T. 366 (foreign action restrained, properw 
and parties being in England) ; Venning y. I^d (1869), 1 Do G. E. & S. 
193, 0. A. (balance of conyenience) ; Ainslie y. Sims (1863), 23 L. J. (OH.) 161 
(Scotch action restrained on proof of more effectual justice in England) ; Oruik^ 
shank y. Bobarts (1821), 6 Mimd. 104 (refusal to intenere where there isa foreign 
judgment! and tne foreign court is able to secure the property out of which 
satiimction is to be made). 
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proper person to sue as plaintiff (AX unless the plaintiff 'claims 
to sue under a substantive title acquired in another country <t) ; 
and mil also be decisive as to the parties sued (A), subject to &ia 
qualification, that no person can be fixed with liability by the rules 
of procedure of the lex Jori who is not also liable by the proper 
law governing the matter in dispute (2). Thus, where a colonial 
statute enacted that a colonial banking company might he sued 
in the name of its chairman, but that execution might issue on a 
judgment so obtained against any individual proprietor, it was 
held that, since the G|^atute imposed no new liability upon any 
proprietor, but only regulated the mode in which his liability 
should be judicially constituted, an action lay in England both 
against a proprietor direct (m) and also on a judgment obtained 
against the chairman of the company in the colony according to 
the provisions of the colonial law (n). 

A defendant cannot in any circumstances put forward the 
provisions of a foreign law requiring proceedings to be brought 


and compare Ilidlet Co. v. King of Spain (1828), 1 Dow & OL 169, H. L. ; 
Rothschild V. Queen of Portugal (1839), 3 Y. & 0. (^.) 554. 

(h) See Foote, Private International Jurisprudonoe, 3rd ed., pp. 510, 511 ; 
Fmtott V. Ogde7i (1789), 1 Hy. Bl. 124 (assignee of a foreign bond Wd not entitled 
to sue in England) ; IVolff v. Oxholm (1817), 6 M. & S. 92 : ** The assignee could 
not sue in the courts of this country in his own name ; the action must have been 
brought in the name of the original creditors, even if they have assigned the 
debt for a valuable consideration” (per Lord ELLENBOROtroH, O.J., at p. 99) ; 
Jeffery v. M*Taggart (1817), 6 M. & 8. 126 (trustee under a Scotch bankmpt^ 
hmd not entitled to sue in his own name for a chose in action). See, however, 
Innee v. Dunlop (Bart,) (1800), 8 Term Bep. 595. These cases are not, of course, 
of any authority at the present day^ for the point actually decided in them, but 
are illustrations of the mneral principle with regard to parties to an action 
and the lex fori. In Barber v. Mexican Land and Cdlonieatiim' Co,y Lid, (1900), 
16 T. L. B. 127, an order of an American court authorising the plainlifl to 
sue on a judgment obtained abroad against a company was held ultra uiree 
so far as it purported to confer a right to sue in England. 

(i) See Alivon v. Fumival (1834), 1 Or. M. & R 277, where two out of three 

S ndics in a Frendi bankruptcy were allowed to sue in England on it appearing 
at they would be entitled to do so by the law of France, luthough the property 
of the tonkruptwas not wholly vested in them, and they acted as agents or 
mandatories for the creditors, (nie line dividing the two classes of case 'is some- 
times difEcult to draw. Compare Innee v. Dunlop {Bari,), supra. For cases as to 
trustees in bankruptcy suing m England, see Re May ward, Mayward v. Hayward, 
[1897]^ 1 905 (t^lee in foreign oankniptcy not entitled to sue whmfe bankrupt 
domimled in En^nd at date of bankruptcy) ; Be DavideorCe SetUement Trusbe 
(1873), L. R 15l^. 383 (seoas where bankrupt voluntarily became bankrupt) ; 
Be LawwtCe TrueU, [1896] 1 Oh. 175 (the same). As to title of trustee tinder 
foreign deed of assignment, see DuUiniy v. Jkferry & Son, [1901] I K B. 686. 

(k) Oenerod Steam Navigation (7o. v. (1843),'ll M. 4b W. 677 \ Bank of 

Avetralaeia v. Harding (l'850), 9 0. B. 661 ; KeUaU v. Marshall (1856), 1 0. B. 
(ir. s.)’241 ; BuUock v. daird (1875), L. B. 10 Qu B. 276; Be Doetsch, Malheson 
Ludwig, [1896] 2 Cfh. 886. In Bank of Australasia v. Nias (ISdl),. 16 Q. B. 
7l7i the defendant had in effect contracted t 0 ‘ peinnit actions on ^udgoMMits 
obtained abroad against anotherperson to be brought against him. 

(1) ^nh of Australasia v. Harding, eupra^ Bahh of Australasia Vi Niao, 
euj^a; KeUall v. Marshall, supra. 


(ei) Bank of Australasia v. Hardin 
Act; the defendant Would 'have been . ^ 

the defendant is now sued ” (per Wxldb, at p; 685) 
Marshall, supra, 

’ W Bank^ Austraktiia r. Nias, supra, 


; Independency of the:eol0n]al 
rOe^t of demaildsfei^whidi 
_-v Q0|Qpag0 Y. 
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against another person as a condition precedent to an action against 
himself. Such a plea affects the remedy available against himi 
and this being a matter of procedure only, is for the lex fori (o). 

The shareholders of an English limited company carrying on 
business in a foreign country by the laws of which their liability 
is increased, and a right of action given against them individually, 
cannot be made liable in England beyond the amount of their 
shares in an action by a foreign creditor in respect of a debt 
contracted by the company in the foreign country (p). 

448. All matters relating to the method of trial, the remedy 
sought, to process generally, and to execution after judgment, are 
for the lex fori (q). So, for example, the right to arrest for debt 
is governed by the lex fori^ though the proper law governing the 
contract may give no such right (r), and so, also, is the right to a 
jury(«). Nor can the process of a foreign court be impeached if 
a plaintiff in a foreign suit is entitled to make use of it, even 
though in the result the decision of the foreign court is open to 
the reproach of injustice (f). 

Questions of priorities among creditors affect the remedy available 
to them against the assets of a bankrupt, and so are to be decided 
by the lex fori, that is the law of the country where the bankruptcy, 
winding-up, or administration takes place (a). 


(o) lie Doetsch, Matheaon v, Ludwig, [1896] 2 Oh. 836 (suit for administration of 
separate estate of insolvent partner by foreign creditors and plea that by foreign 
law the joint estate ou^t first to be exhausted : held, no defence) ; JBuUock v. 
Caird (1875), L. B. 10 Q. 13. 276 (action against partner in Scotch form for damages 
for breach of contract and plea that Scoteh law required judgment to be obtained 
against firm as condition precedent to action against individual partners : hdd, 
no defence). Compare also Kdeall v. Marshall (1856), 1 0. B. (n. s.) 241. 

(p) Eied^ Iron and Lowmotive'Worhe v. Furneee, [1906] 1 K. B. 49, 0. A. 
The decision is also based on the nound that, even if the liability of the 
shareholders in Oalifomia was by Onuifomian law extended beyond ^e amount 
of their shares, and they were hable to be sued individually, yet there was no 
evidence of any authority, express or implied, given by the defendant to the 
company to contract the debt sued upon. 

if) ImlayY, Elle/sen (1802), 2 East, 453 ; De la Vega v. Vianna (1830), 1 B. & 
Ad. 284; 7)<m v. Lippmann (1837), 5 Cl. & Fin. 1, H. L. ; Ferguson y. Fyffe 
(1841), 8 d. A Fin. 121, H.L. Compare Pardo y. Bingham (1868), L. B. 6 Eq. 
485 ; Liverpool Marine Credit Co. y. Hunter (1868), 3 Ch. App. 479 ; Fladc v. 
Heim (18201, 1 Jac. A W. 405 (motion to discharge a writ ne exeat regno, the 
defendant oeing a Bussian only temporarily resident in England, refused by 
Lord Eldon, although affidavits filed that no such process exists in Bussia). 

(r) Imlay v. Ellefsen, supra; De la Vega v. Vianna, supra : “A person suing 
in this coxmtry . . • cannot by virtue of any reputation in his own 
country enjoy mater advantages than other suitors here, and he oughts not 
therefore to be deprived of any superior advantage which the law of thisooun^ 
may confer” (^ Lord T enterden, C.J., atp. 288). Compare Talleyrand v. 
Boulanger (1797), 3 Yes. 447, as explained by Lord Chelmsford, 0., m Liver^ 
pool Marine Credit Co, v. Hunter, supra, at p. 486 ; Brettillot v. Sandos (1837), 
4 Scott, 201. 

(s) Compare remarks of Lord Brotoham in Don v. Lippmann, supra, at pp. 
14, 15. 

(0 Sm Liverpool Marine Credit Co, v» Hunter, supra; **It is impossible for 
the plaintiffs to establiirii that the ship was unlawfully seized, as it was done 
under process in actions which the defendants were entitled to bring,’* per 
Lord Cheimbfobd, at p. 487. 

(a) Pardo v. Bingham, eupra (no right of foreign creditor to have payment 
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449 . The right to sue in England a person against Ediom the 
proper law governing the obligation which gives rise to the action 
affords no remedy, unless and until poceedings have been first 
takeii against another, has been considered above in connection 
with the parties to an action, but illustrates the general principle 
as to the law which determines the nature and extent of a plaintiff’s 
remedy (&). So, too, an action may be available in England against 
a defendant for breach of an obligation entered into abroad, which, 
though it is valid and subsisting, yet is, by reason of the particular 
circumstances, not actiojiable at all by the foreign law(c). 

In so far as the Gaming Act, 1845 (d), enacts that no suit 
shall be brought to recover any sum of money or valuable thing 
alleged to have been won upon any wager, it is a statute affecting 
procedure, and therefore no action lies in England for money won 
upon a wager in a foreign country, even though by the law of that 
country the wager is lawful (e). 

450 . Though in actions for breach of contract the proper law of the 
contract (/) and in actions of tort the lex loci actuB{g) are generally 
decisive as to the measure of damages, yet in certain cases the 
rules of English law, as the lex fori, will permit or require damages 
to be calculated in accordance with principles perhaps not recognised 
by the foreign law. Such special rules relating to damages are 
in the nature of rules of procedure, and the lex fori will in such a 
case override all other relevant laws (A). 


made to him out of equitable assets administered in England in priority to other 
creditors, though he would have boon so entitled the lex loci contractus); 
compare Re Melhourn, Kx parte Melbourn (1870), 6 Ch. App. 64; ThurburnY, 
Steward (1871), L. R 3 P. 0. 478. 

(ft) See Bullock y. Caird (1875), L. R 10 Q. B. 276 ; Re Doetsch, Matheson 
V. Ludwig, [1896] 2 Ch, 836. 

(c) See Hansm v. Dixon (1906), 96 L. T. 32 (action for breach of promise of 
marriage made in Denmark, the promise being valid in Denmark, but in the 
particiuar circumstances of the case not enforceable there). For the converse 
case, see Leroux v. Brown (1852), 12 0. B. 801. 

(^) 8 & 9 Viet, a 109, s. 18. Compare also the Gaming Act, 1892 (55 & 56 
Yict. 0. 9), 8. 1 ; and see title Gaming and Wageking. 

See per Collins, M.R, in MoulU y. Owen, [1907] 1KB. 746, 0. A., at 
I. 753, citing Dicey, Conflict of Laws, 1st ed., p. 556, and compare Saxby v. Fulton 
1908), 24 T. L. B. 856 ; and see title Gaming and Wagering. As to whether 
the Infants Belief Act, 1874 (37 & 38 Viet. c. 62), is a statute affecting procedure, 
see Dicey, Conflict of Laws, 2nd ed., p. 711, note 4, eemble, that it is not 

(/) l^e p. 247, ante. 

m See p. 250, ante. 

(h) This qualification does not appear to have been laid down in terms in any 
dedded case or by the authorities, but it is submitted that it represents the law. 
Thus, in an action in England on a foreign judgment no interest can be 
recovered as such, even though by the law of the coun^ where the judgment 
was pronounced it is petVable ; but it can be recovered in the shape of damages 
(Doran v. O'Reilly (1816), 3 Price, 250, Ex. Ch. ; compare Bann v. Do/aeff (1828), 
8 0. &P. 376; M*Clure v. Dunkin (1801), 1 East, 436). BaeehH v. London 
Illustrated Standard Co., [1900] 1 Oh. 73, seems to recognise the rule as set 
forth in the text; see Xekewioh, J., at p. 78 ; and compare The Circe, 
[1906] P. 1. Wharton, Conflict of Laws, 3id ed., j[>aragTaph 618, says: 
**Aooording to Judge Story, the law which determines what intorest is 
due determines what is to bo the assessment of damages. On the other hand, 
there is a line of oases tending to show that that which is proeeseual, and partakes 
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Questions of set-off ure matters of procedure, and are deter- 
mined by the lex fan (i). 

Statn^ of Limitation, unless affecting immovables, in so far 
as they bar the remedy of a plaintiff, are statutes relating to pro- 
oed^e(i); but where, by the pro^r law governing the trans- 
action in respect of* which an action is brought, a Statute of 
Limitations operates not only to bar the remedy, but also to extin- 
guish the right, the rules of the lex fori have no application ( 0 . A 
plaintiff may therefore sue upon a French contract in England, at 
any time within six years from the accrual of his right of action (nt), 
even though his remedy ma^ be barred in France, unless the 
French law has extinguished his rights under the contract also (n), 
and the converse case equally holds good. 

action on a foreign spedalty debt is not barred for a 
■period of twenty years (o), though the foreign law may not 
distinguish between specialty and simple contract debts (p). 

The Statutes of Limitation applicable to immovables are those 
of the Ux tUue (q), whether the action is for the recovery of the 
land itself (r), or, for example, of an annuity charged upon the 
land(«). 

A Scotch judgment extended to England under the Judgments 
Extension Act, 1868 (t), may nevertheless be executed in England, 


of the character of special damages imposed by the court of process, is governed 
by the lot fori'' 

(6 Meyer v. Dreuer (1664), 18 0. B. (k. b.) 646 ; “ The Bet.ofl beiM admitted 
to be a matter of procedure, we cannot introduce a case of Bet.off from the 
Prussian law simply because the contract sued on is a Prussian * contract ’ ’* 
( (wr WlLUtS, J., atp. 665); sea also Bouyitette v. Overmann (1875), L. B. 10 
Q. B. 625, ^ OoCKBVSS, O.J., at p. 641 , enlaining Allen v. KemUe (1848), 6 
Moa P.^0. D. 314 {compmiatio under Boman.Dutch law in Demerara) ; Maipms y 
Mertaano v. Mildred (1882), 9 Q. B. D. 630, 0. A. Mae/drlane v. Norri* (1862), 
2 B. d; S. 783, is not really a case of set-off at all 
(i) Hub» T. Steiner (1836), 2 Bing. (n. a) 202, approved in Dow v. Lippmann 
(1837), 5 01. ft Pin. 1, H. L., at p. 16 ; Lopet v. Burtlem (1843), 4 Moo. P. 0. 0. 
300 ; Budenu^M {H, H.) v. Lulloobhoy MoUiehund (1852), 8 Moo. P. 0. 0. 4 
(“In truth it has become almost an axiom in jurisprudence that a law of 

E reemintion or law of limitation, which is meant by that denomination, is a 
iw relating to procedure having reference only to the lea fori,’' per Sir Jomr 
Jbrvis, at pp.'35,>36); Pardo v. Bingham (1860), 4 Oh. App. 785; Sorrier, 
0i««e(1880),I..E.4Q.B.65S. 

(1) Haber v. Steiner, eupra. Bee also Harrie v. Quine, eapra, at p. 654, 

(m) Limitation Act, 1623 (21 Jac. 1, c. 16). 


|n| Hub^r. Stdner, eupra, 


(o) Oivil Procedure Act, 1833 (3 ft 4 Will. 4, c. 42), s. 3. 

_ (p) Attianee Bank of Simla v. Carey (1880), 5 0. P. D. 429 (•• The document 
IS under seal. The English court cannot ignore this, and must give to it the 
effect thatin this conn^ bdongs to it,*’ per Lopes, J., at p. 430). Mv. Dioev 



Qmne, tapra, at p. 654. 

(r) Be Peafe ZViMtt, eumnn The Indian Act (No. 14 of 1659) which was 
lehedon m t^ case was, it seems, one which baixed the remedy <mly and did 
not e^gukh the titte to the land. Bee, however. Part IT., p. 199, ante. 

(•) «« r. Dam {l/vrSlf evpra.} and see^ genenUy, title 'LnorAnoR or 
0I1ON8* 

81ft82Tiot.o.54.s.8. ... 
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6V9II though- fii 0 debt in respect of which it was obtaine&ie barred 

by the English Stetute of Limitations (a). Procedure. 

^ Where an English Statute of Limitations merely bars a plaintiff’s 
right of action, but does not extinguish the obligation in respect of 
which &e action is brought, the English court will not refuse to 
recognise the existence of the obligation for other purposes, as, for 
example, creating a lien (b). . 

The lex fori will, on the same principle, determine the period Appeak. 
in which any appeal may be entered (e). 

451. All questions iftlating to evidence, such as the competence UTidence. 
jof witnesses and the methods or sufficiency of proof, are matters 
of procedure (d). No action is therefore maintainable in England 
'on a contract made abroad and valid and enforceable by the foreign 
law, if the proof required by English law is wanting, as, for example, 
the note or memorandum required by the Statui^ of Frauds (e) ; 
and conversely, a contract unenforceable abroad may be sued upon 
in England, if the necessary evidence be forthcoming (/). 

It is not sufficient, therefore, to prove a foreign document by Documentary 
evidence which would be accepted in the foreign court — the rules of eridence. 
English law must be observed (p) ; nor may facts which occur in 
a foreign country be proved by documentary evidence admissible by 
the law of that country unless also admissible by English law (h). , 

462. A document inadmissible by the foreign law for want of a Dnttwuped 

,, — documents. ^ 

(a) Be Low^ Bland y. Low, [1894] 1 Oh. 147, 0. A. The extension and 
re^stration of the judgment creates a new cause of action (ibid,)* 

• Jh) See Be Bowes, Strathmore (Earl) v. Vane, [1889] W. N. 53 ; Foote, Priyate 
International Jurisprudence 3rd ed., pp. 518, 519. In this case a creditor in an 
administration action who had atta^ed assets in France in respect of a debt 
owing to her there, which was barred by an English Statute of Limitations, was 
not compelled to bring into hotchpot or account for the proceeds of her security 
in France before receiying a diyidond in respect of other sums owing to her. 

Compare Lord Eldon’s remarks in Spears y. Hartlfy (1800), 3 Esp. 81, at p. 82 ; 

** Though the Statute of Limitations has run against a demand, ^ tiie ci^tor 
obtains possession of goods on which he has a lien for a general balance, he may 
hold them for that demand by yirtue of the lien.” 

(c) Lopes y. Burslem (1843), 4 Moo. P. 0. 0. 300. 

(d) See per Lord Bboxtohah in Bain y. Whitehaven andFurneee Junction Bail 
Co, (1850), 3 H. L. Cas. 1, at p. 19. Compare Brown y. Thornton (1837), 6 
Ad. A El. 185 ; Leroux y. Brown (1852), 12 0. B. 801, where all the authorities 
are discussed ; Finlay y. Finlay and Budall (1862), 31 L. J. (p. ic. & A.) 149 ; 

Hansen y. Dixon (1906), 96 L. T. 32. It is necessary to distinguish caraully 
between proof ana the facts to be preyed. See per Cotton, L.J., in The Oaetano 
and Maria (1882), 7 P. D. 137, 0. A., at p. 149; see also title EviDENaB. 

(a) 29 Oar. 2, o. 3, s. 4. See Lerouse y* Brown, sumu; and compare Acebal y. 

Levy (1834), 10 Bing. 376; Wiedemann y. [1891] 2 Q. B. 534. 

(/ ) See Hansen y. Dixon^ supra (action lor .bx^h of promise of marriage 
maae in Denmark and yalid and subsisting there, but owing to the special 
circumstances of the case unenforceable by action). 

{g) Brown y. Thornton, supra (copy of a charterparty made in Batayia held 
though in certain circumstanoes it would haye been admissible 
in the Batayian corns). 

(li) Finlay y. Finlay and Budall (1862), 8)1 L. J. (p. M. A A.) 149 (certificate of 
marriage in a foreign country which iTDuld haye been eyidenceof the marriage by 
the foreign law Imd inadmissible in England as not being in aooradanoe with 
Engliidi ^uirements) ; oompture AlUkt y« A55(?# and Qodoy (1860), 89 L. 

(P. H.AA.)57. 
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stamp npiy nevertheless be admissible in England, provided that the 
absence of the stamp does not by the foreign law render the 
document wholly null and void (i). 

453. Where under the Foreign Tribunals Evidence Act, 1866 (k), 
an order has been made for the examination on oath of a witness 
in a foreign suit, although the evidence itself can only be taken in 
the English mode, the English rules of evidence do not apply (Z). 

(t) Alvei T. Hodgson (1797), 7 Term Bep. 241 (promissory note void by foreign 
law for want of stmp and held not receivable in evidence in England) ; Bristow 
V. Sequeville (1850), 6 Exoh. 275 (receipt inadmissibb by evidence as foreign law, 
but not void and held admissible in England) ; see also C2egg v. Levy (1812), 
3 Camp. 166; James v. Catherwood (1823), 3 Dow. & By. (k. b.) 190; ^nne y. 
sfocbon (1826), 2 Buss. 351. The earlier cases were discuss^ in Alves y. Hodgson^ 
supm; liord Ejeinton, O.J., said (at p. 243): ''It is said that wo cannot take 
notice of the revenue laws of a foreign country’* (the ratio decidendi m James y. 
Catherwoodt 5uj>ra), " but I think we must resort to the laws of the country in 
which the note was made, and unless it is good there it is not obligatory in a 
Court of Law here.” And in Bristow y. Sequeville, supra^ Bolfe, B., remarked 
^at p. 279) that if Alves y. Hodgson^ supra^ " meant to decide that where a stamp 
is required by the revenue laws of a foreign State before Hie document can lie 
received in evidence there, it is inadmissible in this country, I entirely disagree.” 
The learned Baron’s judgment clearly shows that he thought the case decided 
nothing of the kind ; compare, for the distinction between the lex loci and the 
lex forit Adams v. ClutterSuck (1883), 10 Q. B. D. 403 (lease of Scotch shooting 
valid in Scotland without seal neld actionable in England). 

(k) 19 & 20 Viet. 0. 113. 

(0 Desilla y. Fells A Co. (1879), 40 L. T. 423. 


CONFUSION OF GOODS. 

See Personal Property. 


CONSIDERATION. 

See CoNTBAox. 

CONSOLIDATION OF ACTIONS. 

See PaAOXicB and Fboobdvbb. 


CONSPIRACY. 

See Cbiminal Law and Pbocbddbb ; Tobt ; Tbadb and Tbaob 

Unions. 


CONSTABLE. 

Sfe Obiuinal Law and Pboobdobb ; Local Govbbnubnt ; Haoib* 
VBJoaB; MaxBOPOus; Pouob. 





( ao9 > 


CONSTITUTIONAL LAW. 


TAQK 

Part I. INTRODUCTION 316 

Part II. THE TITLE TO THE CROWN 320 

Sect. 1. At Common Law ^ . • 320 

Sect. 2. Under Statute 321 

Sect. 3. Statutory Provisions securing the Succkssion • 323 

Sect. 4. Statutory Conditions op Tenure - - . , 324 

Sect. 5. Accession 325 

Sect. 6. Coronation 326 

Sub-sect. 1. The Ceremony 326 

Sub-sect. 2. Offices connected with the Coronaiiuu • • 326 

Sub-sect. 3. Services hereditary in gross .... 330 

Sub-sect. 4. Services connected with Offices - - . . 332 


Sub-sect. 5. Services connected with the Tenure of Laud - 335 


Part IU. RELATIONS BETWEEN THE CROWN AND SUBJECT 338 


Sect. 1. The Crown’s Duty towards the Subject - • - 338 

Sect. 2 . The Subject’s Duty towards the Crown - • - 339 

Sub-sect. 1. Allegiance 339 

( 1 ) Nature of Allegiance - - - - - - 339 

( 2 ) ^Natund Allegiance and Natural-born British 

Subjects . - - 340 

(3) Local Allegianoe- 34 I 

(4) Acquired ALllegiance :142 

(5) The Oath of Allegiance ...... 342 

Sub-sect. 2 . The Census 343 

Bub-sect. 3. Treason and Treasonable Offence;^ • - -345 

(1) In General - - 345 

f 2 ) Treason ... 346 

(3) Misprision of Treason 353 

c4S Treason Eelony - 354 

(5; Treasonable Offences 357 

Part IV. THE ROYAL FAMILY 359 

Sect. 1 . Members oe the Boyai. Family 359 

Sect. 2. The Ring or Queen Beqnant • - • • • 360 

Sub-sect. 1 . Style and Titles 360 

Sub-sect. 2 . Royal Ensigns, and Armoriid Flags and 

Banners ....... 331 

Sub-sect. 3. Who is Sane Regnant 363 

Sub-sect. 4. The Queen Regnant 363 


Sub-se^. 5. Natural and Pwtioal Capacities of the Sovereign 363 
Bub-sect. 0« Education aud Care of the Royal Family - 



810 


CoNSTltUTtOKAI. LAtf . 


PiJtT TV*r THB BOTAL FAMILY — eanitnwd, PAOJi' 

Seot. 3. The Queen Oonsobt . • • t • • • 365 

Sub-SGot. 1. Is a Feme Sole 365 

Sub-seot. 2. Special Privileges and Prerogatives • • ^ 866 

Seot. 4. The Husband of the Queen Begnant • • •367 

Seot. 5. The Queen Dowaoee 367 

Seot. 6. The Pbinoe and Peinoess of Wales • • • *368 

Sub-sect. 1. Titles of the Heir Apparent • • • • 368 

Sub-seot. 2. Status and Privileges 368 

Seot. 7. The Peinoess Botal 369 

Seot. 8. Other Mehbers of the Boyal Family • • -370 

Seot. 9. Botal Marriages 370 

Part V. THE BOYAL PEBBOQATtVE 371 

Sect. 1. In' General . . . 371 

Sub-seot. 1. Definition • • 371 

Sub-sect. 2. Nature of the Prerogative .... 372 
Sub-sect. 3. Sovereignty and Pre-eminence of the Sovereign 373 
Sub-sect. 4. Prerogatives of*Power and Authority - . 376 
Sub-sect. 5. By whom exercisable 375 


Sub-seot. 6. Statutory Limitations of the Prerogative - - 377 

Sub-sect. 7. Constitutional Checks upon improper Exercise - 382 
Sub-sect. 8. Effect of the Demise of the Crown - • • 383 

Sect. 2. The Crown in Belation to the Executive • . 386 

Sect. 3. The Crown in Belation to Parliament - • • 388, 

i 

Sub-seot. 1. The Crown a necessary Party to Legislation - 388 
Sub-seot. 2. Summons and Meeting of Parliament • - 389 


Sub-sect. 3. The Boyal Assent and Bight of Veto - • 390 

Sub-sect. 4. Dissolution, Prorogation, and Adjournment • 390 
Sub-sect. 5. Bight of Access to the Sovereign - . . 391 

Sub-sect. 6. Control of the Executive by Parliament - • 391 

Sect. 4. The Crown in Belation to the Church • • - 391 

Sub-sect. 1. In General 391 

Sub-seot. 2. Appointment of Archbishops and Bishops • 395 

Sect. 5. The Crown in Belation to the Law - - *399 

Sub-sect. 1. The Grown the Source of all Jurisdiction • • 399 

Sub-sect. 2. Pardons and Beprieves 404 

Sub-sect. 3. Gaols and Prisons 408 

Sub-sect. 4. How far the Crown is bound by Custom • • 408 

Sub-seot. 5. General Privileges and Exemptions of the Crown 

in Legal Proceedings 408 

Sub-seot. 6. Legal Proceedings against the Crown and its 

Servants 412 

Sect. 6. The Crown in Belation to the Boyal Foroes • 417 

Sub-sect. 1. General Powers of the Crown .... 417 
Sub-seot. 2. The Supreme Command • • - • - 418 

Sub-sect. 3. Maintenance and Discipline of the Boyal 

Forces • • . . • • -419 

Seot. 7. The Crown in Belation to the Colonies • • *421 

Sub-seot. 1. ^gislalive'Fdwers of the CfoWo • • *421 

Bub-sobt. 2# Powers of JujisdidaOn • ' / • • • *426 



OONSTCrUfiONAli IiiLW. 


FibtY. XHE BOTAL FBEBCK}ATiyE-con<tntMi. rjlOH 

6kot. 8. Thb Oeown in Fobsion Bblations • • • • 427 

Sub-sect 1. In General 427 

Sub-sect 2. Ambassadors and other Diplomatic Persons : 

their Bivileges and Immunities • • • 428 

i l) Public Ministers and their Entourage • • • 428 

2} The Consular Service 434 

(3) Passports 439 

Sub-sect 3. Treaties 439 

Sub-sect 4. Declarations of War and Peace - • • • 442 

Sub-sect 6 . Pi^rogatiyes relating to War . « • • 444 

Sub-sect 6. Foreign Jurisdiction 44S 

Sect. 9. The Crown as the Fottntain of Honour - • • 464 

Sect. 10. Ports and Harbours 468 


Sub-sect. 1. Creation of Ports and Harbours • • • 468 

Sub-sect. 2. Bight of Public User - - * • • 460 

Sect. 11. The Coinage- 461 

Sub-sect. 1. Legal Money Tokens • • • • • 401 

Sub-sect. 2. Legal Tender in Coins 461 

Sub-sect. 3. The Boyal Mint ' 463 

Sub-sect. 4. Dimensions, Designs, Denominations, and 

Standards of Coins 465 

Sub-sect. 5. The Trial of the Pyx • • • . . 469 

Sub-sect. 6. Calling in Light Coin • • . • • 472 

Sub-sect. 7. Importation of Coins • . . . • 473 

Sect. 12. Weights and Measures *474 


Seot. 13. The Crown as Parens Patrias 


476 


Sect. 14. Boyal Grants 476 

Sub-sect. 1. How effected 476 

Sub-sect. 2. Construction of Grants 479 

Sub-sect. 3. Presumption of Grants 483 

Sub-sect. 4. What the Crown may or may not grant . • 485 

Sub-sect. 6. Grants of Franchises 489 

Sub-sect. 6. Stamp Duty on Grants 493 


Sect. 16. General Bights of the Crown in Befation to 

Property . 493 


(The following Parts will be contained in Vol. VII.) 

PAGE 

Part VI. THE OBOWN AND THE EXECUTIVE- ... 6 

Sect. 1. In General 6 

Sub-sect. 1. Delegation of the Executive’ Powers of the 


Crown 6 

Sub-sect. 2. Executive Documents 8 


Bub-sect. 8. Appointm^t to and Tenure of Executive 

Office 19 

Sub-sect 4. Oaths of Office wad Judidel Oaths • . • 24 

Sub-sect 6. Pensions for Political Services - • • • 29 

Sub-sect; 6. Wearing of Official Bobes- ..... 30 

Bub-sect 7. Official Secrets « . ' « • • • • •39 



Constitutional Law. 


812 

voi. m 


pABT VL THE OBOWN AND THE EXEGUTIYE—^eon^ifu/ML pack 
Sect. 2. The Ministby and the Cabinet 34 

Sub-seot. 1. Formation of the Ministry - • • • 34 

Sub-sect. 2, General Status of the Ministry - • • • 39 

Sub-sect. 3. The Cabinet 41 

Sub-sect. 4.* Dissolution of the Ministry • . • « 49 

Sect. 3. The Pbivy Council 51 

Sect. 4. The Lobd Chancellob • 

Sub-sect 1. Nature of the Office - t. - . • *53 

Sub-sect. 2. Political Duties 58 

Sub-sect. 3. Administrative Duties 60 

ri) As custodian of the Great Seal . ... 60 

I 2) As Head of the Judiciary 61 

1 As a Judicial Officer 62 

^ r41 Patronage of the C^wn 64 

* (5) Miscellaneous Jurisdictions 64 

Sect. 5. The Lobd Pbtvy Seal • • 65 

Sect. 6. The Secbetabiat 65 


Sect. 7. Legal Bepbesentatives and Advisebs of the Crown 71 

Sub-sect. 1. The Attorney-General and Solicitor- General • 71 
Sub-sect. 2. The Attomey-Gieneral of the Duchy of Lancaster 76 
Sub-sect. 3. The Attorney-Gbneral and Solicitor-General of 


the County Palatine of Durham - . . 76 

Sub-sect. 4. Other Legal Officials 77 

Sub-sect. 5, Tho King’s Proctor 79 

Bbot. 8. The Departments of State 79 

Sub-sect. 1. In General 79 

Sub-sect. 2. The Home Office 82 

Sub-sect. 3. The Foreign Office 86 

Sub-sect. 4. The Colonial Office 86 

Sub-sect. 5. The India Office 87 

Sub-seot 6. The Admiralty 88 

Sub-sect. 7. The War Office 92 

Sub-seot. 8. The Imperial Defence Committee - • * 98 

Sub-sect. 9. The Scotch Office 98 

Sub-eect. 10. Tho Irish Office 99 

Sub-sect. 11. The Treasury Board and the Exchequer - 100 

Sub-sect. 12. The Board of Trade 102 

Sub-sect. 13. The Local Government Board - • - 103 

Sub-seot. 14. The Board of Agriculture and Fisheries - 104 

Sub-seot. 15. The Board of Education - . - - 104 

Sub-sect. 16. The Post Office 105 

Sub-sect. 17. Officers of the Household ... 106 

Part VII. THE HEBEDITARY AND PRIVATE REVENUES OF 

THE CROWN 108 

Sbot. 1. In General 108 

Sub-sect. 1. Sources of Hereditary Revenue- • • 108 

Sub-sect. 2. Surrender of the Hereditary Revenue - 109 

Sub-seot 3. Sources of Private Revenue .... Ill 

Sect. 2. Subbbndebbd Revenues abisino from Crown Lands 111 
Sub-sect L General Nature of Crown Bights • • - 111 

fll Lands enjoved in Right of the Crown * • -111 


|2) The Crown^s Bight to the Foreshore • • • 112 



Constitutional Law. 


818 


Vol. VII. 

PiJtT Vn. THE HEEBDITABT AND PBIVATB BBVBNUE8 OP 
THE OBOWN — continued. 

SeOT.* 2. SXTSRENDERED BeYSNTTBS AlUSIXa FROH QrOWK LanDB 
“-^continued, ^ 

Sub-sect. 1. GFeneial Nature of Grown Bights — continued. 

(3) Lands formed by Alluvion and Diluvion - - .lie 

(4) Boyal Mines 116 

Sub-sect. 2. Exemption of Grown Lands from Taxation - 118 

Sub-sect. 3. General Management of Grown Lands • - 122 

(1) The Department of Woods, Forests, and Laud 

Bevenues - 122 

2J General Powers of the Treasury . - - - 124 

’3) General Powers of the Gommissioners of Woods - 125 

^4^ The Department of Works and Public Buildings - 132 
|5) General Powers of the Department o/ Works and 

Public Buildings 133 

(6) The Office of I^and Bevenue Becords and Enrol- 
ments 137 

Duties of Becoivers 139 

Accounts and Audit 140 

Management of the Foreshore 142 

Sub-sect. 4. DispositionB of Crown Lands prior to 1829 - 147 

Sub-sect. 5. Statutory Position of Grown Lauds under the 

Grown Lands Acts, 1829 to 1906, and other Acts 151 

(1) In General 151 

Sales and Purchases 157 

3) Leasos 161 

[41 Exchanges . • • . ... 169 

[SJ Mortgages - 170 

[61 Enrolment 171 

[71 Arbitration 175 

'81 Land Begistration and Transfer • - • *177 

'91 Land Tax 178 

101 Tithe 180 

111 Boyal Forests 181 

121 OsWne Estate 190 

13} Miscellaneous - - - 191 

(a) Agricultural Holdings, Small Holdings, and 

Allotments 191 

(bl Bridges 192 

(c) Churches, Parsonages, Hospitals, Cemeteries 

etc. 192 

Copyholds - 194 

Grown Estates Paying Act, 1851 • • 198 

Evidence ...... 198 

Factories and Workshops - - • 199 

Indosure of Land 199 

Infectious Diseases (Notification) Act, 1899 200 

Markets and Fairs 200 

Me^polis Management Acts - • 201 

Military Purposes, Taking Lands for • 201 

Mines 203 

Prescri^on Act, 1832 206 

Public Health Acts Amendment Act, 1907 206 

Bates 206 

Bents and other Payments • • • 206 

Biver Thames 207 

Tow?cSizdens Plrot^on Act, 1868 • 208 



014 


CoNffiTctmoHAi* Law. 


VoLVn. 

PAGE 

Part m THE HEREDITARY AND PRIVATE REVENUES OP 
THE CROWN — cimtinued. 

Sect. 2. Surrendered Revenues arising proh Crown Iiands 
---continued. 

Sub-seot. 5, statutory Position of Crown Lands under the 
Crown Lands Acts, 1829 to 1908, and other 
Acts^coniifiued, 


(13) 


Miscellaneous — continued. 


Water Rights . , 

(w; Workmen's Compensation Act, 1906 


208 

209 


Seoi. 3. Surrendered Revenues arising from Prerogative 


Rights 209 

Sub-sect. 1. ^ona Vacantia generally 209 

Sub-sect. 2. Personal Estate on Intestacy and Failure of 

. Beneficiaries 209 

Sub-sect. 3. Wreck 210 

Sub-seot. 4. Treasure Trove - 212 

Sub-sect 6. Waifs 213 

Sub-sect. 6. Estrays 214 

Sub-sect. 7. Fisheries and Royal Fish 215 

Sub-sect 8. Royal Swans 216 

Sub-seot. 9. The Revenues of the County Palatine of Durham 216 

Sect. 4. Revenues of an Hereditary Nature retained by 

THE Crown • - - 217 

Bub-sect. 1. Revenues of the Duchy and County Palatine 

of Lancaster 217 

fll The Title to the Duchy 217 

(2) Distinction between the Duchy and the County 

Palatine 218 

f31 Management of the Duchy Lands and Revenues • 219 

(4; Sales,. Exchanges, and Enfranchisements of Duchy 

Lands 221 

r5l Application of Proceeds of Sale .... 228 

(6) Leases of Duchy Lands 231 

(7 ) Agreements with Mortgagees and Lessees - • 234 

(8^ Purchases 234 

(91 Application of certain General Acts .... 235 

(10) Enrolments 238 

Sub-seot. 2. Revenues of the Duchy of Cornwall - • • 238 

1 11 Tho Title to the Duchy 238 

2) General Powers of Management - • • • 239 

3] Sales, Enfranchisements, and Purchases . • . 242^, 

4) Arrangement of Disputes 247 

(5) Application of Capital Moneys 248 

(6l Leases 251 

(7) Enrolments 264, 

(8) Application of certain deneral Acts - • . . 255 

(9) hunes under the Foreshore iu Cornwall • . - 258 

(10) hfining Rights iu Assessiohable Manors - . - 261 

ill ) Spedflu Provisions relating to Mines - • - 266 

(12) Special Provisions for the Limitation of Actions and 

we Quieting of Titles » - - • - -267 

Sub-sect. 3. Avenues of the I^indpaljty of Scotland - • 270 

Bto. 5, Thb OmL List ^ . . . . . 271 

Sub-seot. 1. Aimuitaes anAPeMiona 271 

Sttb«seoA S. ; 272 



CoNSTiTimcirAL Law. 


816 


.Vol;m 

i 

Pabx VII. THE HEREDITABV AND PRIVATE REVENUES OF 
THE GROWN — contintced, 

SiioT. 6. Crowk Private Estates - 273 

Sub-sect. 1. Cozumcn Law Rules r^ating to Private • 

Estates - 273 

Sub-sect. 2. Definition of Statutory Private Estates • • 274 

Sub-sect 3. Dispositions of Private Estates .... 274 
Sub-sect. Descent of Undisposed-of Private Estates - • 275 

Sub-sect. 5. Vssiing of Copyholds and Leaseholds in 

Trustees 276 

Sub-sect. 6. Suits relating to Private Estates - - - 276 

Sub-sect. 7. Taxation of Private Estates .... 276 
Sub-sect. 8. Statutory Private Personalty . • . • 277 


For Act of OrcLce - - Seetii 

Act of Parliament - ,, 

AcU of State - • „ 

Aliem • • • • m 

Army . - - • , 

Audit of Public AccounU - , 

Church Land - - - , 

Church Law - . . , 

Coinage Offences 
Colonies - - • 

Comptroller cmd. •* 

Gmeral 

Consolidated Fund - 
Constitution of Courts 
Coroners^ 

Courts of Cinque Ports - 
Courts Martial 
Crown Office • 

Customs Duties 
Denization and Naturali- 
zation • - . - 

Depetidencies • 

Dignities and Honours 
Durham Chancery Coiirt - 
Elections* * - - 

Escheat . - - . 

Exchequer • . - 

Excise . . - - 

Forfeiture . . - 


Franchise • • 

Habeas Coj^us 
House of Commons • 
House of Lords * 

Judges • - • • 

King^s Eememhrancer 
Lancaster Chancery Court 
LegisHature 

Ldters Patent • • • 

Lieenca • • • • 


Parmament. 

Parliament; Statutes. 

Public Authorities and Publio 
Oeeioers. 

Aliens. 

Royal Forces. 

Revenue. 

Ecclesiastical Law. 

JllCCLESIASTIOAL LaW. 

Criminal Law and Procbdurb. 
Dependencies and Colonies. 

Revenue. 

Revenue. 

County Courts; Courts. 

Coroners. 

Courts. 

Courts; Royal Forces. 

Crown Praoiicb. 

Revenue. 

Aliens. 

Dependencies and Colonies. 
Dignities. 

Courts. 

Elections. 

Crown Practice; Real Property 
AND Chattels Real. 

Revenue. 

Revenue. 

Criminal Law and PROCEumiE ; 
Real Property and Chattels 
Real. 

Ferries; Fisheries; Markets and 
Fairs ; and titles passim, 

Crown Peaotioe. 

Parliament. 

Courts; Parliament. 

County Courts ; Courts ; MAdii* 

TRATES. 

Crown Praotiob. 

Courts. 

Parliament. 

Dignities; Patents and 

B 



816 


Constitutional Law. 


For Monop^iea • • See iiile 

National Debt • 

Navy ... 

Neutrality • . 

^fiiament 
raymasi^-Qeneral - 
P 

Petition of Right . 

Poet Office 
Private Billa - 
Prize Law 
Provieioual Orders - 
Public Revenue 
Rating of Ambaaaadors, 
Government Buildings 
and Crown Property 
Revenue • 

Royal Forces • 

Sheriffs . - 

Taeces - . - 

Territorial Force • 

Trial by Jury - 


Patents and Inyentions. 

Bbvenue. 

Boyal Foboes. 

Obihinal Law ; Shipping and Navi- 
gation. 

Pabijament. 

Keventje. 

Dignities; Pabliament. 

Ckown Pbaotioe. 

Post Offic®. 

Pabliament. 

Pbize Law and Jubisdiotion. 
PabuamenI. 

Ee VENUE. 


Bates and Bating. 
Bevenue. 

Boyal Pobces. 

Shebiffs and Bailiffs. 
Bevenue ; and titles passim. 
Boyal Fobces. 

JUBIES. 


Beflnitioii. 


ehce 

[eriTed. 


Part I. — ln.v'‘uction. 

%' 7 ' 

454. Constitutional law may be sau 47 anu .->0 all rules which 
directly or indirectly affect the distribuufv- * "dxorciso of the 
sovereign power in the State (a), and the relations which the com- 
ponent parts of the sovereign power bear towards each other and to 
the subject. 

455 . As legally enforceable by the courts, the law of the English 
constitution is to be sought, not in any particular written docu- 
ment, but from the ordinary sources from which the substantive 
law of the land is derived, namely. Acts of Parliament, or quasi 
Acts of Parliament (f)), and the rules and orders made thereunder ; 
prerogative rules and orders made and issued by the Grown, acting 
in exercise of the power intrusted to it by virtue of the common 
law, and embodied in Orders in Council, treaties (c), charters, pro- 
clamations relating to the Colonies (d), and other executive docu- 
ments (e) ; and the common law, wUch is Isurgely embodied in 
judicial decisions ( /). 


(a) See Dioew, Law of the Oonstitation, 7th ed., p. 22 
(&} hbgns Carta, the Petition of Bights, 1627 (3 Car. 1, 0 . 1), the Bill of 
Bights, 1688 (1 Will. & Mar. sess. 2, 0 . 2), and the Act of Settlement, 1700 
(12 & 13 Will. 3, 0 . 2), being in the nature of solemn compacts between the 
Sovereign and people, are usually desi^ated gtion'-statutes. . 

(e) Agreements or treaties emlx>died m statutes, as the Union with Scotland 
and Irwuid Acts, are usually designated guosi-treaties. 

(d) ^ p. 421, post, ana Yol. YIL, Part YI., os to the legal use of 
ations. 


(e) See YoL YU., Part YI., os to ezeontive doonments generally. 
(/\E^,,BushdFs Obse (1670), 6 State Tr. 990, establidung the independenoe 
of juries ; Hanvmd T, SowsU (1677), 2 Mod. Bep. 218, establishing tiie immunity 
of judges. 
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450> Much of the recognised practice of the constitution 
depends, however, not upon' substantive law as enforceable by the Introdoo- 
courts, but upon conventional usage and the precedents afforded tion> 
by history, which may be said for practical purposes of government con^onal 
to have acquired the force of customary law. The rules and 
principles embodied in these conventional usages have been found 
from experience to be essential to the harmonious co-operation of 
the three parties in whom the legislative and executive functions 
of government are vested — namely, the Crown, the Lords, and the 
Commons — ^and are mainly directed towards securing the ascendency 
of the House of Commons, and ultimately of the electorate whom 
it represents, as the predominant power in the State, or political 
sovereign. 

The recognised conventional rules relate, for the most part, to the 
conduct of the executive, and are concerned with the formation and 
dissolution of the Ministry and the Cabinet, in whom, as represent- 
ing the Crown, the executive government is vested, l^ey are 
enforced by the House of Commons, which is the arbiter of the 
constitutionality or unconstitutionality of any particular executive 
act, by the penalties of censtme or loss of office ; and breach of 
their observance, if persisted in, must eventually lead to a rupture 
with the House of Commons and a subsequent breach of substantive 
law, thus rendering the perpetrators of unconstitutional acts 
liable to be condemned as the result either of an impeachment or 
of ordinary criminal or civil proceedings. 

457. The sovereign power, or government of the country, com- OoTeinment. 
prises the legislature, or body which makes the laws, the executive, 

or authority which carries the laws into effect so far as they relate 
to the public services, and the judiciary, which enforces the due 
observance of the law. 

458. The legislative power is vested in the Crown in. Council Pariiameat 
in Parliament (p), the three parties necessary to legislation being 

the Crown, the Lords Spiritual and Temporal, and the Commons. 

Apart from the independent and concurrent powers which the Crown 
enjoys of legislating by Order in Council or proclamation in 
conquered, ceded, and settled colonies to which representative 
institutions have not been granted (h), no other power m the State 
except Parliament can make laws, unless the authority to do so has 
been conferred either mediately or immediately by Parliament (i). 

The power of legislation thus vested in Parliament is unlimited, 
imart from the restrictions imposed by its own sense of fitness, and 
the sense of fitness of the electorate, to whose wii^es the Commons, 

See title PasuAkbiit. 

; See pi 423, pdtt; and title DsPBimBiroiils Amt Ooiomxs. 

Ae in the ease of hye-laws made by municipal, oorpoiationa (tee the 
Municipal Oorporaiiona Act, 1882 (45 & 46 vict. c. 50), e. 23, and title Local, 
GovxsmiBNT), and some public companies inoorpoiatea by statute {e.p., railway 
companies). As to the power of the Orown at commm law to create corporations 
with aufliority to . make bye-laws, see jp. 368, port,' and title OoBPonAxions. 

.Xbe Crown cannot legislate hyprodamation, nor can eitbw Bouse Buliament 
,l4gUlste on its own auihwity (see p. 368, iport). 
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Part I. and Parliament itself, are bound evmtaally to submit. There is 
Introdue- thus no law which Parliament cannot make or unmake, whether 
relating to the constitution itself or otherwise (ft); there is no 
necessity, as in States whose constitutions are drawn up in a' fixed 
and rigid form and contained in written documents, for the 
existence ‘of a judicial body to determine whether any particular 
legislative act is within the constitutional powers of Parliament 
or not ; and laws affecting the constitution itself may be enacted 
with the same ease, and subject to the same procedure, as ordinary 
laws. t 

469. The executive authority is vested in the Grown as part of 
the prerogative. The person of the Sovereign is (except by par- 
ticular process granted as of grace and not as of right), in general, 
outside and above the reach of the law (1), though he is bound by 
the terms of the oath, which every Sovereign is required to take 
at his coronation, to obey and observe the law(m). But the 
prerogative is subject to the law, and, under the conventional rules 
relating to the ministerial and cabinet system, there is no executive 
act of the Grown for which some Minister, or the Ministry collec- 
tively, cannot be made responsible, either in a court of law iff the 
case of illegal acts, or to Parliament itself in the case of mis- 
government (n). The strength and efliciency of an unfettered 
executive authority is thus combined with a proper sense of 
responsibility, and the possibility of misrule is minimised. 

The Judiciary. 460. The judicial authority is vested under the Sovereign in the 

judges of the Supreme Gourt, of the county courts, and of some 
minor courts, and in the various stipendiary and police magistrates 
and justices of the peace ; the ultimate appellate jurisdiction remains 
with the House of Lords or the Judicial Gommittee of the Privy, 
Gouncil (o). The judges of the Supreme Gourt are appointed by 
the Grown, and hold office daring good behaviour, subject to a power 
of removal by the Grown on an address presented by both Houses 
of Parliament (p). They are, moreover, exempted from liability 

(A) Acts of Parliament cannot curtail tbe powers of future Parliaments, 
since it is a maxim of the common law that “ Acts derogatory to the power of 
subsequent Parliaments bind not”; see 1 Bl. Com., 1st ed., 160 ; see also the 
Irish Church Act, 1869 (32 & 83 Yict. c._ 42), disestabliEhiug tho Irish Church, 
though the maintenance of the Establish^ Church in Ireland was made a 
fundamental term of the Union (Union with Ireland Act, 1800 (89 & 40 Qeo. 3, 
0 . 67) ). By the Septennial Act, 1710 (1 Uea 1, stat. 2, o. 38), Parliament pro- 
longed its own life to seven years ; and Parliament may bind and limit the 
succession to tho Crown (sod the Bill of Bights, 1688 (1 Will. & Mar. sess. 2, 
0 . 2), and p. 323, poti). 

(0 See p. 373, post; and, as to proceedings by petition of right, title OnowN 
PsAOnoE. As to suits relating to Crown private estates, see p. 418, «o«f, A» 
to su its r elating to the Buohy of Cornwall, see p. 413, post, and Vol. Til., 
Fart VII., sect. 4. 

(m) See p. 338, port. 

(n) See p. 380, port, and, as to the liability of Qovemment officers and 
departmenw generally, p. 383, port. 

fo) See title Covbts. 

(p) Judicature Act, 1875 (38 & 39 Yict. o. 77), s. 6. See alsop. 400, po»t; 
anaostotonureof office during»odbehavioiir,see vol. Part Yir,seot. 1. As 
(0 tenure of other judgds, see titles CouHTT COUUTS ; Ooviini MACU8TIUTK8. 
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tot all acts done in their oMcial capacity within their «jurisdio« 
tion(j), thus ensuring the distribution of impartial and unpolluted 
justice. 

461. Apart from the general provisions ensuring the peaceful 
enjoyment of rights of property, and the frpedom of tjie subject 
from illegal detention, duress, punishment, or taxation, contained 
in the four great charters or statutes which regulate the relations 
between the Crown and people (r), the liberties of the subject are 
not expressly defined in any law or code, and provided he does not 
transgress the substantive law, or infringe the legal rights of 
others, he may say or do what fie pleases («). 

The freedom of the subject to act as he pleases, provided he 
keeps within the law, and his immunity from wrongful detention or 
confinement are ensured by the Habeas Corpus Acts, under which, 
upon probable cause being shown by an aflSdavit, either of the prisoner 
himself or of some other person on his behalf, a writ may be obtained 
directing the person having charge of the prisoner to produce his 
body before the Court of King’s Bench, in order that the reason of 
his detention may be inquired into(t). 

Moreover, except in the case of the Sovereign, who can do no 
wrong in the eyes of the law, and whose person is inviolable (a), 
and excepting, too, the protection afforded to the judiciary whilst 
acting in their official capacity (6), the limited protection afforded 


(q) Jfiamond v. Howell (1677), 2 Mod. Bep. 218, and see p. 416, This 
exemption extends to oases in which they have acted bond fide but mistakenly in 
excess of jurisdiction ; see Colder v. Halket (1839), 3 Moo. P. 0. 0. 28, and p. 416, 
post. 

(r) Namely, Ma^na Carta, the Petition of Eight, 1627 (3 Car. 1, c. 1), the Bill 
of ^ghts, 1688 (1 Will. & Mar. sess. 2, c. 2), and the Act of Settlement, 1700 
(12 & 13 Will. 3, 0 . 2) ; as to the provisions of these, see pp. 321, 377, post. 

(s) The right to freedom of speech or discussion means that any person 
may wiite or say what he pleases, so long as he does not infringe the law relating 
to Libel or slander (see title Libel and Slander), or to blasphemous, obscene, 
or seditious words or writings (sco title Oriminal Law and Procedure). The 
right of publio meeting means that any persons may meet together, so long as 
they do not thereby trespass upon private rights of property fsee titie Tres- 
pass), or oommit a nuisance (see title Nuisance), or infringe the law relating 
to publio meetings and unlawful assemblies (see title Criminal Law and 
Procedure). The law does not recognise any place, such as Trafalgar ^uare, 
as a publio forum ; and, the streets being open to all to use for purposes of 
traffic, any person who holds meetings or otherwise obstructs the nghU of 
the publio commits a nuisance for which he may be fined (see Ex parte Lewis 
(1888), 21 Q. B. p. 191, per Wills, J., at p. 197). A meeting to carry out a 
lawM purpose in a lawful manner, though it may causa others to break the 
p^ce, is notan unlawful' assembly (ikatty v. Qillbanha (1882), 0 Q. B. D. 308). 
But it is otherwise if there is an intention to provoke a breaca of the peace, and, 
perhaps, if, owing to the character of the meering and of the locality where it 
IS proposed to be neld, there is a clear probability that a bireadiof the peace will 
be provoked; see Wise v. Dunninf, |[1902] 1 K. B. 107,. as to holding meetinga 
adverse to Boman Catholics in a distnot largely inhabit^ by the latter ; and see 
title Criminal Law and Procedure. 

(f) See the Habeas Corpus Acts, 1640, 1679, 180^ and 1816 (16 Car. 1, o. lOp 
B. 6 ; 31 Car« 2, 0 . 2 ; 43 Qeo. 3, c. 140; 66 Gteo. 3, c. 100), and titls Orowm 
Fragtioh. 

(a) See dh. 373. 374 
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Past 1 to nuguftratea and joatieds of the peace («), and the apecial nilea 
^trodne* relating to breaohea of contract by aervanta of the Grown, and 
^*7 public ofSceraCd^, all peraona are equally subject to the 
juriadiction of the courts, and may be made liable for any infringe- 
ment of the rights and liberties of others. 


Part II. — ^The Title to 'the Crown. 

Sbot. 1. — At Common Law, 

ThsdesoNitot 462. At common law the title to the Grown of England was 
the Crown. governed by feudal rules of hereditary descent formerly 
applicable to land («), subject to the distinctions that in the case 
of fe^les the title devolved upon the eldest daughter alone and 
her issue (J ) ; and that the ancient doctrines relating to the 
exclusion of the half-blood from the inheritance had no applica- 
tion (<;). In the absence^ of statutory limitations, therefore, the 
Grown^ would descend lineally to the issue of the reigning 
sovereign (h), males being preferred to females, and subject to the 
right of primogeniture amongst both males and females of equal 
degree, whilst children would represent their deceased ancestors per 
etirpes in infinitum (i). Upon failure of lineal descendants, the 
Grown would pass under the rule to the nearest collateral relation 
descended from the blood royal (k). 


(c) Ubder the Justices Protection Act, 1848 Cl & 12 Viet, a 44) ; and see 
]>. 416, jwJ, and litlo Public AuTUORmss and Pubuo OffioSrs. 

(d) See the Puhlio AuthoritieB Protection Ac^ 1893 (56 & 67 Tict o. 61), and 
title Public AuTHOiUTiBa and Public Officebs. 

(e) This ia the substanoe of the rule as deduced by Blackstone in his oom- 
mentaries (see 1 Bl. Ckwn., 14th ed., 192, 193); but the principal autho- 
rity for the existence of the rule is to be found in the course of descent in the 
past, and in the fact ^t where the rule has been broken through, or where 
any doubt as to the validity of the title has existed, it has usually been found 
necessary to fortify the title by statute. See the statutes 7 Hen. 4, o. 2 ; 
1 Mwr. sees. 2, a 1 ; 1 Elis. o. 8; 1 Jao. 1, o. 1 ; 6 Ann. o. 41 (c. 7, BuS.). 
^ to the present title, which depends primarily upon statute, see p. 921 , poet. 
For the laws of descent of land, see titles Descent and Distribution ; 
Profertt and Chattels Beal. 

(/) 1 Bl. Com., 14th ed. (by Christian, 1803), 198. Whereas, in tho case of 
land, the title devolves upon all the daughters equally as copareeners. See title 
Beal PROFBBTr and Chattels Beal. 

See note (A), ii^ra. 

(«) It was expressly dedaied by the statute 25 Edw. 8, stat. 1 (stat. 2, Buff.), 
that “the law of tlie Crown of Ewland is and alw^s hath been snoh that the 
children of the SSnnof England, m whatsoever p«ts they be bom, in 
or elsewhere, be able and ought to bear the inheritance after the dei&' of 
their ancestotB.” - . 


(C 1 Bl. Com., 14ih ed., 198. . 

(k) There can bo no doubt that the ancient dootnnea with regard to land, 
nia^to the exclusion of the' half-blood from the inheritanoet wm had anw 
to the descent rf ^ (hown. and that ooUaterals were alwam 
« descent Aom the first monamh purchaser 

(1 BL Com., 14th ed.. 282; Bao. Abr. tib Ptsrog. A; WtOim v. (1661), 
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Sbot. 2.— Under Statute. * 8«ff. 3. 

463 . The common law right of inheritance is, however, liable fTMTi”, 
to be defeated by parliamentary grant, the power of the Grown and 
Parliament to limit and bind the succession paving been expressly 
afiSrmed by statute (Z). 

Moreover, though the right of the two Houses of Parliament to rower of 
vary and limit the descent of the Crown, in cases of misgovernment ParUament 
amounting to a breach of the original contract between the Crown 
and people, cannot be saM to be admitted as a definite constitutional Crown, 
principle (m), due weight must be attributed to the fact that 
the tenure of the Crown since the year 1688 has depended 
primarily upon the action taken by the Lords and Commons 
convened in an irregular manner (n). 


Plowd. 223, 243; Co. Litt. Id b). Thus, the Crown actually did desoend 
from Edwaid YI. to Mary, and from the latter to Elizabeth, though thisiustanoe 
is not conolusive, because the descent was regulated by statute 35 Hen. 8, a 1. 
It is also said that the maxim PoMeaUo fralria hceredem fadt sororem does not 
apply to the descent of the Crown, and that, therefore, in the absence of lineal 
issue, the brother of the half-blood may succ^ in preference to the sister of the 
whole tdood; see Co. Litt. 15 b. 

(Z) See the Succession to the Crown Act, 1707 (6 Ann. o. 41)^ ss. 1—3 (6 Ann. 
c. 7, Buff.). As to the offences which are puniidiable, either as high tremn, or 
with the penalty of a prcemunire under this Act, see pp- 323, 350, 

(m) The title to the Crown was originally deetive, and the notion of 
heremtary right grew gradnaUy. What surrivee of the eleethre principle is 
still to be seen in the terms of the coronation ceremony (see p. 326, poaf). 
Freeman says: ** We have never cast wboUy aside eitiier the her^itary or the 
elective principle : our Sovereign is still crowned* and annoiinced with the 
same ritM as Edward, Harold and William’^ (Freeman, Comparative Politics, 
178). 

(n) The procedure on this occadon was as follows : — On the flight of 
James H. in 1688, all those who had served as members of the Parliaments of 
Charles IL, together with the Court of Aldermen and members of tbe Common 
Council of tiie city of London, assembled on , the 26th December, 1688, at the 
desire of the Prince of Orange, and re^nested the latter to take over the civil 
and military administration and the disposal of the public revenue, and like- 
wise to summon a Convention Parliament (Commons' Joum., 26th December, 
1688). A Convention Parliament was acooi^gly summoned by the Prince of 
Orange by letters directed to the Lords Spiri^al and Temporal, being 
Protestani^ and to the coroners, clerks of , the peace, and others. , This Con- 
vention Parliament met on the 22nd Janua^, 1688, O. S., 1689, N. S. (see 

as to diange of date) (Commons’ Journals, 26th December, 1688; 
md., 22nd January, 1688, 0. S., 1689, N. 8.). On the 28th January the 
Commons so oouvened resolved that **Eing James II. having endeavoured 
to subvert the constitution of the kingdom by breaking the original contract 
between the Eiug and people and by the advice of Jesuits and other wicked 
persons having violated the fundamental laws; and having withdrawn him- 
self out of this kingdom ; has abdicated the government; and that the throne 
is thereby vacant ” (i5^., 28th January, 1688, 0. 8., 1689, N. 8.). On the 12th 
February a dedaration was drawn up and agreed to by the Lords and Commons 
afiOrming the rights and liberties of the people, and settling the Crown and regal 

S ovemmentof England, France, and Irdandupon William and Mary of Orange, 
uring their joint Uvea, dnd the life ot the survivor of them; the^furtneF 
limitMuw being— (1) to the heirs of the body of Mary ; (2) to the Prindess 
Anne of Denmark and the heirs of her body ; (3) to the heirs of the body ot 
William, Prince of Orange. This dedaration was offered on the loUowufg day 
to William end Mary, who accepted its tenui, and the dedara&n wm then 
published to the nation in the form of a prodamation (see February! 
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Sect. In sudh a case the Grown descends according to the statutory 
Under limitations, but retaining its hereditary and descendible qualities as 
Statute, at common law, subject to the statutory provisions (o). 

Th« present 464 . As from the dates of the Unions of England with Scotland 
gaeoeuion. and Ireland, the sucoession to the Imperial Crown of the United 
Kingdom of Great Britain, and of Great Britain and Ireland 
respectively, is to be as it then stood limited and settled under the 
Act of Settlement (jp). 


1688, 0. S., 1689, N. S. ; 13th February, 1688, 0. S., 1689, N. S.). The declara- 
tion was subsequently enacted with certain additions in the form of the Bill^ of 
Bights, 1688 (1 Will. & Mar. sesa. 2, c. 2), and the Acts of the Convention 
Parliament were subsequently ratified and confitined by an Act of Heco^ition 
passed in 1690 (2 Will. & Mar. c. 1, 1, c. 1, Hull.) ), which also ackno'medged 

the King and Queen. Tho Bill of Bights being thus confirmed b}' a Parliament 
summoned in the constitutional manner, acquired the force of a legal statute, 
and appears upon the statute books as such. The dates of the declaration as 
given above must be read subject to the change from tho old style (Julian 
calendar) to the new style made by the Calendar (New Style) Act, 1750 (24 Geo. 
2, c. 23), 8. 1, by which, as from and after the Inst day of December, 1761, the 
legal commencement of the year was changed from the 25th March to the Ist 
January, See also title Time. 

a lt was provided in tho year 1700 that the Princess Sophia, Electress and 
eiM Dowager of Hanover, daughter of the Princess Elizabeth, Queen of 
Bohemia, daughter of James I., should bo tho next in succession in the 
Protestant line to the Imperial Crown and dignity of the realms of England, 
France, aitd Ireland, witli the dominions and territories thereunto belonging, in 
default of the issue of the Princess Anne of Denmark Tsubsequently Queen 
Anne) and of William III., and that the Crown and regal government of the 
said kingdoms, with the ro^ral state and dignity of the said realms, and all 
honours, styles, titles, regalities, prerogatives, powers, jurisdiction and authori- 
ties to the same belonging and appertaining, should be, remain, and continue to 
the said Prii^cess Sophia and the heirs of her body, being Protestants (Act of 
Settlement, 1700 (12 & 13 Will. 3, c. 2) ). On the death of Queen Anno in the 
year 1714 leaving no issue these statutory limitations took effect in the heir of 
Sophia, and the CJrown is now held thereunder. As to tho claim of Edward 
III. to tho Crown of France and the eventual abandonment of the title, see note 
(c), p. 361, poftf 

The Act of Settlement, 1700 (12 & 13 Will. 3, c. 2), was rendered necessary 
by tho probability of the failure of tho limitations (see note (n), p. 321, ante) of 
tho Bill of Bights, 1688 (1 Will. & Mor. boss. 2, c. 2), on tho death of William 
m. and the Piincess Anne of Denmark without heirs of their bodies, since 
Mary was then dead (having left no issue), William III. in a dying condition, 
and the Piincess Anne past tho age of child-bearing, all her children having 
predeceased her. The Bill of Bights passed over James II. and his son 
James Edward in the direct line of descent from the Conqueror. In addition to 
the issue of Jamoa II., the Act of Settlement passed over Charles Lewis and 
Edward, brothers of Sophia, and also ther issue of Henrietta, daughter of 
Charles L, in whom the true right by descent became vested on the extinction 
of the descendants of James 11. in 1807 (see Bailey’s Succession to the English 
Grown, 233). The Princess Sophia having predeceased Anne, the Crown 
descended, under the provisions in the text above, to Ge orge I., son of Sophie*. 
From Geor^I. the Crown descended lineally to George Iv., from the latter to 
hie brother william IV., from whom it descended to Queen Victoria, niece of 
William IV., and lastly, in 1901, to His present Majesty ffing Edward VII., 
eldest son of Queen Victoria. 

(p) Union with Scotland Act, 1706 (6 & 6 Ann. c. 11 ; 6 Ann. o. 8, Ruff.), 
•rt. 2 ; Union vith Ireland Act, 1800 (39 & 40 Geo. 3, o. 67), art. 9. 
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Sbot. 8. — Statutory Provisions secwring the Succession. 

465. The descent of the Crown in the present Protestant line is 
secured by certain statutory provisions as followa (a) : 

Pirst, by the Act which regulates the succession Q}),- it is 
enacted that to the form of government so'esiablished the lords 
spiritual and temporal and commons shall and will, in the name 
of the people of the realm, most faithfally, fully, and humbly 
submit themselves, their heirs and posterities, and faithfully 
promise (c) to stand to, •maintain, and defend the heirs of the body 
of the Princess Sophia (d), being Protestants, according to the 
limitation and succession of the Crown in the Act specihed and con* 
tained, to the utmost of their powers, with their lives and estates, 
against all persons whatsoever that shall attempt anything to the 
contrary. 

Secondly, it is an offence punishable with the penalty of a 
pramvnire, mentioned in the statute relating thereto (e), maliciously 
and directly, by preaching, teaching, or advised speaking, to declare, 
maintain, and affirm (/) that any other person or persons has 
or have any right or title to the Crown of these realms other- 
wise than according to the Acts by which the succession is now 
regulated (g) and the Act for the union of England and Scotland, 
or that the kings or queens of this realm, with and by the 
authority of Parliament, are not able to make laws and statutes of 
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(a) Thoso provisiona are in addition to the law dealing with treason » as to 
which see pp. —369 , post, and as to offences relating to the succession in 

particular, p. 350, post 

(h) The Act of Settlement, 1700 (12 & 13 Will. 3, o. 2), s. .1. 

(c) The words of the Act which follow here are “ after the deceases of His 
Majesty and Her Koyal Highness and the failure of the heirs of their respective 
bodies.” This refers to the decease of William 111. and the Princess Anne of 
Denmark, subsequently Quoen Anne. 

(d) As to the further descent from Princess Sophia, see note (<^, p. 322, ante, 

(«) Stat. 16 Eic. 2, c. 5, s. 2, which refers to the Statute of Pro visors, 1353 

(27 Edw. 3, stat. 1, c. 1). The procedure by writ of proemuntre fuciaa was 
established by virtue of the latter Act, passed for the prevention of bringing 
suits out of the realm, or impeaching judgments given in the King’s Coui't out 
of the realm. Under this statute pei^ons were to be warned {prcemwiire facias) 
to appear on a certain day before me King and his council, or in his chancery, 
or before the King’s justices of either bench, to answer for the contempt. On 
failure to appear on the day named the persons themselves, their procurators, 
attorneys, executors, notaries, and mointmnors were to be put out of the King’s 
proteohon, and their lands and goods and chattels were forfeited to the King, and 
their bodies, wheresoever found, were to be taken and imprisoned and ransomed 
at the King’s will ; and upon the same a writ was direct^ to be made to take 
them by their bodies, ana to seize tlieir lands, goods, and possessions into the 
King’s hands ; and if it were returned that they be not found, they were to be 
put in eaaigent and outlawed. The statute also provided that the forfeiture of the 
lands, goods, and o^ttels should take effect unless the defaulters appeared 
within two months to receive the judgment awarded by the court {ibid., s. 2). 

(/) ^e words whidi follow here in the Act (1707, 6 Ann. c. 4D relati ng to 
Queen Anne, and the then pretender to the throne under the name of James nL» 
are no longer of any effect 

{g) Yiz., the Act of Settlement, 1700 (12 13 Will. 3, o. 2). The Act also 

names the Bill of Bights, 1683 (1 Will & Mar. sess. 2, c. 21, but the provisions 
as to the line of succession in the latter Act are now obsolete, except in so far 
as they relate to the conditions to be observed (see p. 324, post), 
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sufScienb force and validity to limit and bind the Crown and the 
descent, limitation, inheritance, and government thereof (h). But 
no person may be convicted for any sneh words spoken but by 
the oaths of two credible witnesses, nor may he be prosecuted 
therefor unless the information [ot such woi^s be ^iyra upon oath 
to one or •more justice or justices of the peace within three' days 
after the words spoken, and the prosecution of the offence be within 
three months after such information (i). 

Certain offences relating directly to the maintenance of the 
present line of succession have also been rei^dered punishable under 
the law relating to treason (k). 

Seot. 4. — Statutory Conditions of Tenure, 

466. The descent of the Crown in the present line of succession 
is subject to certain .statutory conditions as follows : . 

(1) Any person who shall be reconciled to, or hold communion 
wi&, the see or Church of Borne, or profess the popish religion, or 
marry a Papist, is excluded from inheriting, possessing, or enjoying 
the Crown, and in such case the people are absolved of their 
allegiance, and the Crown is to descend to such person or persons, 
being Protestants, as would have inherited it in case the person 
BO reconciled etc. were dead (f). 

(2) Every person inheriting the Grown must take the coronation 
oath in the form provided by statute (a). 

(8). Every king or queen must make, subscribe, and repeat the 
declaration agt^st transubstan^tion prescribed by the Bill 'of 
Bights,' sitting on the throne in the House of Peers, either on the 
first day of the meeting of the first Parliament after the accession, 
or at the coronation, wmchever shall first happen (b). 


(A) Succession to the drown Act, 1707 (6 Ann. o. 41, s. 2 (o. 7, s. 2, Buff.)), 

(»j Ihid,, 8. 3. 

lA) Seepp. 349,,330 ,jm>«I 

(I) By tne joint eff^t' of tlie Act ot Settlement,' 1700 (12 & 13 Will. 3, o. 2), 
s. 2, and the Bill of Bights, 16w (1 Will. & Mar. sem 2, 6. 2), s. 9. 

(a) Act of Settlement, 1700 (12 A 13 WilL 3, o. 2), s. 2. The form of the oath 
is provided by the Act, for Establishing the Coronation Oath, 1688 (1 Will. A 
Mar. sees. 1, o. 6), a 3, and must be administered by the Anhbishra of Oantn- 
bury or York, or any other bishop of the realm appointed the Sovereign for 
fiiat purpose, in the presence of all persons attmding, assisting, or otherwise 
present at the Coronation {ibid., a 4). The form of the oath as at present 
administered differs from that provided by the Act owing to the disestabluh-. 
ipent of the Irish Chnrdi (see note (d) on p. 826, post), and to file provisions of 
the TJniim with Scotland Act, 1706 (0 Ann. a 11 ; 6 A 6 Ann, a 8, Buff.), 
art. 26. See text, post, as to the oath for the preservation of the Established 
Church of England. For the form of oath as administered to His present 
Majesty, see Bley’s Coronation of Edward VII., p. 438, and p. 338, post. 

(o) Act of Settlement, 1700 (12 A 13 Will. 3, a 2), a 2. The danUratimi is to bo 
made in the form provide by the statute (1677), 30 Car. 2, stat. 2, o. 1. See 
the of Bights, 1688 (1 Will. A Mar. sees. 2, a 2), s. 10. She necessity foe 
.making the declaration is not aflebted by the repeal of the statute 30 Oar. 2, 
^t. 2, a I, by the.Parliamentary Oaths Act, 1866 ^ A 30 Vick a 19), a 6, 
b^w tlm dedaratum itself is inoarp Orated bto theBillof Bi^ts. See PteL 
jPehn ith Ser., J901, V<d. LX X XT X, p. 872. The dedoratidn was made b 
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(4) Any person coming into possession of the Grown ibast join 
in commnmon with the Church of England (c). 

(6) It is also provided as a fundamental term of the union of 
England with Scotland that every person who succeeds to the 
Grown must take and subscribe the oaths for the preservation of 
the Established Church in England and the Presbyterian Church 
in Scotland (d). 

Seot. 6. — Aeeesrion. 

467 . On the death o^the reigning sovereign (e) the Crown vests 
immediately in the person who is entitled to succeed, it being a 
maxim of the common law that “ the King never dies ” (/). The 
new Sovereign is therefore entitled to exercise full prerogative rights 
without further ceremony, though the title cannot said to be 
complete for all purposes until after coronation (^). 

The fact of the accession of the new Sovereign is j>ublished to the 
nation by a proclamatiod, which is issued as soon as conveniently 
may be after the death of the former Sovereign, by the lords 
spiritual and temporal, members of the late Sovereign’s Privy 


Hib present Majesty at the opening of Parliament, and therefore the necessity 
for making it at the coronation did not arise (ihid.f LXXXIX., p. 320). 

(c) Act of Settlement, 1700 (12 & 13 Will. 3, c. 2), s. 3. 

(a) Union vith Scotland Act, 1706 (6 Ann. c. 11; 6 ft 6 Ann. o. 8 , Buff.), 
art. zxr., ss. 4, 8. The oath for the preservation of the Established Ohuroh of 
England is now administered as part of the coronation oath. See note (a), mpra. 
The oath for the pi'eservation of the Presbyterian Church was taken by His 
present Majesty at a meeting of the Privy douncil held immediately after his 
accession, the instrument being subscribed in dunlicate, and one part sent to the 
Court of Session to be recorded in the Books of Sederunt, and afterwards to be 
lodged in Ihe Public Begistor of Scotland, the other part remaining among the 
records of the Council to be entered in the Council Book. See the Supplement 
to the London Gazette Extraordinary, 22nd January, 1901. By the Union with 
Leland Act, 1800 (39 ft 40 Geo. 3, a 67), art. 5, the continuanoe and pi'eserva- 
tion of the United Established Church of England and Ireland was made an 
essential term of the union. The Irish Church was, however, disestablished by 
the Irish Church Act, 1869 (32 ft 33 Yiot. c. 42). 

(e) As to the effect of the demise of the Crown generally, see p. 383, 


post. 

(/) Calvings Cass (1608), 7 Co. Bep. 10 b, 11 ; 3 Co. Inst. 7 ; 4 Co. Inst. 156, 
201, 352 ; 2 Steph. Ocm., 14th ed., 485 ; Bac. Abr. Prerog., A. See also p. 375, 
post. The acceptance of this doctrine appears to have be^ gradual, the import- 
ance of the ceremonies of the oath of recognition and coronation being originally 
far greater than it is now. As to the early doctrine of election, see note (m), 
^p. 321, ante. Edward I. commenced to reign in 1272, though his coronation did 
not take place until 1274. Edward II. dated his reign from the day after his 
father’s death. See Stubbs' Const. Hist., Yol. U., 103. * 

{g) Especially in view of the condition imposed by the Act of Settlement, 1700 

2 2 ft 13 Win 3, c. 2), with regard to the coronation oath. See p. 324, ant$. 

ccording to Coke, the Crown descends to the rightful heir before coronation, 
lor by the law of England there is no interregnum, and coronation is but an 
ornament or solemnity of honour ; and so' it was resolved by all the judges 
(OsMi’s Com, supra). But coronation is a solemn recognition bn the 
ot ^e nation that the legal authority is vested in the person of the . King, and 
on the part of the Bing a solemn recognition of the fundamental rights of the 
people Bac. Abr. tit. Prerog., A, note (a) ). Whether entitled by hereditary 
desoeat or not» the person crowned becomes the c2e Yacto King, and. as such 
is entitl^ to allegiance and protected lofj the law of treason^ See pp. 339| 
846. Msr. 
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Council^ «and the principal gentlemen of quality, with the Lord 
Mayor, aldermen, and citizens of London (h). 

Sect. 6. — Coronation. 

. §UB-Sbot. 1. — The Ceremony, 

468. Prior to the actual ceremony of coronation, the rights of 
the various persons claiming to be entitled to perform ancient 
services thereat, or at the coronation banquet, are examined into 
and adjudicated upon by the Court of Claims (i). 

469. The forms and ceremonies observed at the coronation have 
dififered somewhat at the coronations of various Sovereigns (A), but 
the essential ceremonies (1) would appear to be : — 

(1) (i.) (m) A presentation of the Sovereign to the people by the 
Primate accompanied by the Lord Chancellor, the Lord Great 
Chamberlain, and the Lord High Constable and Earl Marshal, with 
the Garter King-at-Arms, and a recognition of the Sovereign by the 
people (n); 

(2) (iv.) The taking of the coronation oath in the form provided 
by statute (o) ; 


(h) This is the established practice, for which there appears to be no direct 
lej^l authority other than usa^o. For the form of proclamation used on the 
accession of His Majesty Xing Edvyard YU., see the Supplement to the London 
Gazette Extraordinaiy, 22nd January, 1901. 

(t) As to theso servioes and the Court of Claims, see pp. 329 et eeq,^ 
t 

{Ic) For the form of ceremony used at the coronation of Queen Victoria, see 
Fhillim. Eccl Law, 2nd ed., 813. For the form and order of the cei'emony used 
at the coronation of His present Majesty, which was based on the form observed 
at the coronation of William IV., the last occasion on which a queen consort 
was also crowned, but was somewhat abbreviated by leaving out the Litany 
(which was, however, previously celebrated), and the fii*st oblation of the paU or 
altar cloth and wedge of gold, and curtailing the ceremony of homage, see 
Bodley’s Coronation of Edward VII. A committee is usually appointed by the 
Sovereign for settling the details of the ceremony. 

(1) The essential ceremonies are t(» be found in the Libor Begalis, which is in 
the custody of the Dean of Westminster. It gives tho forms used as early as 
the coronation of iliehard IL, and probably, that of Edward II. See Wickham 
Legg, Eng. Coroii. Roc., 81, where the contents of tho liiber lh)galis are given. 
Tho older writers state the ceremony simply as consisting of tho oath of good 
government (which originally came first, it seeinsj, the recognition, and 
coronation. See Tayloi*’s Glory of Regality, 20, where no cites Doleman, Rights 
of the Xin^om, 23, on the authority of other old historians. 

( >v) The^iman numerals express the order in which. the ceremonies actually, 
oocur. 

This ceremony represents the old elective principle. a regnando 

dieitwTf Bed a hene regnando et ad hoc etectue eeV^ l%e Taylor’s Glory of Regality, 
pp. 15, 16, where he cites Bracton, lib. 3, c. 9, and Fleta as to the early doctrine of 
election. See also note (m), p. 321, ante, 

(o) Soe p. 338, poeU As to the modifications of tho present form of oath, see 
note (a), p. 324,^^. As to the provisions of the oath, see p. 338, post. The 
oath appears to have come first originally, because, presumably, the people would 
not have confirmed the election of the Xing had he not promised to govern 
according to law. See note (n), sufra^ Tho oath against transubstantiatiou may 
be tfiken at the coronation, but » usually taken at the meeting of Parliament 
£ee p. 324, ante. 
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(8) (v.) An anointing by the Primate with ttie conseorated 
oil(p);. 

(4) (ix.) Coronation, and (xii.) entbronisation (q). 

Other ceremonies observed at the coronation are : — 

(6) (ti.) An oblation by the Sovereign of a pall or altar cloth of 
gold, and a wedge of gold (r) ; • • 

(6) (iii.) The celebration of the Litany and the Communion, and 
the delivery of a sermon («) ; 

(7) (vi.) A presentation to the Sovereign of the spurs and sword, 
the girding on of the ai^ord, and an oblation of the latter by the 
Sovereign (0 ; . 

' (8) (vii.) An investiture with the armilla and imperial mantle, 
and presentation to the Sovereign of the orb with the cross (a) ; 

(9) (viii.) An investiture with the ring and the two sceptres {b ) ; 


( p) The first English king to be anointed appears to have been Egbert, son 
of Ossa, King of Mercia (Selden, Tit. Hon., 1G72 ed., p. 115). According to 
Thomas Becket, the oil was used in three places: **in capite^ etiam pcctore, et 
Itrachiia, guod significat gloriam, et aiictoritatein, ei foriitudinem ” (i&td,, p. 109). 
^The significance of the ceremony was pointed out by Bobert Qrossetoslo, 
jBishop of Tiincolu, to Henry 111. 1614 ed., p. 135), and it is said by 

!a modern writer that the rogalia cannot be received without it. See Wickham 
iLegg, Eng. Coron. Bee., Introduction, p. xxxiv. Queen Victoria was anointed 
'on the head and hands only {iUd,^ pp. xxxv., xxxyi.). His present Majesty 
,wa8 anointed in the form of the cross on the crown of the head, the breast, and 
the palms of both hands. See Bodley’s Ooronation of Edward YIL, p. 440. 

(^) After these ceremonies are performed the King is clothed with the fuU 
regal dignity. Entbronisation implies elevation, and the King is directed to be 
lifted up into the throne by the archbishops, bishops, and peers. See Bodley’s 
Coronation of Edward Yll., p. 445. So the early kings were raised on a stone, 
as at Kingston (King’s Stone), where certain of the Saxon kings were crowned ; 
and the Scone stone of Scotland is still used in the modern coronation throne. 
,^ter the union with Scotland, 1706, the Scottish crown, sceptre and sword of 
State, were directed to be kept in Scotland ^ they were before the union, and so 
to remain in all time coming, notwithstanding the union (Union with Scotland 
Act, 1706, 6 Ann. c. 11 (5 & 6 Ann. c. 8, Bull. } art. 24). 

(r) This ceremony was omitted at the coronation of His present Majesty (see 
Bodley’s Coronation of Edward VII., p. 433). The rite anpears in the Libop 
Begalis (see Wickham Legg, Eng. Coron. Boc., p. 116). luough offered at the 
ceremony, the pall and the wedge of gold (weighing 1 lb.) do not, it seems, 
belong to the Church, but may be claimed by the Ijord Chamberlain. The 
oblation originated in virtue of the commandment **Thou shalt not appear 
empty in the sight of the Lord thy God ” {ibid,), 

(a) The Litany and sermon were omitM at the coronation of His present 
Majesty (owing to His Majesty’s delicate state of health), but the Litany was 
celebrated previously in St. Edward’s Chapel at the oonsecration of the holy oil» 
^fore the arrival of the Sovereign. See Bodley^s Coronation of Edward Yll.» 
p. 434. 

{t) The sword signifies justice, protection to the defenceless, and punishment 
to tne offenders. See p. 441. After the sword has been girt about the 
Sovereign by the Lord Great Ohamberlom it is offered by the former at the 
altar, but is redeemed by the first peer, who receives it from the Bean of 
•Westminster at a fixed price. See ibidn p. 442. 

(a) The orb with the cross signifies that the whole world is subject to the 
empire of Christ. See ibid, 442. It appears in early repi'esentations sometimes 
as a sceptre, that is with a staff attached, and sometimes without. The sceptr# 
and prb were first used toother at the coronation of Charles n. (Wickham 
Legg, Eng. Ooxon, Bea, Introduction, pp. li., lu.). • 
loj The ring is the ensign of kingly mgnity, and an emblem of defence of the 
. gbxuAim faith. See Bodley’s Coronation of KUwaxd yu.^ p, 442. The ring is 
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(10) (^) A presenlation to the Sorereign of the Bible (c) ; 

(111 (xi.) The Benediction and Te Deum ; 

(12) (xiii.) Homage by the archbishops, bishops, and peers (d). 

Sqb-Sbox. 2 . — Offieet connected with Uw ChronatUm. 

470. Yarious offices relating to services to be performed in 
connection \nth either the coronation procession,^ the service at 
Westminster Abbey, ox at the coronation banquet in Westminster 
Hall (if such be held), are by custom or usage of a hereditary 
nature, and are descendible, either in gross, or as attendant upon 
or as an appanage of some particular office br title, or as an incident 
of the tenure of land by grand serjeanty (e). Though some of these 
ancient services may be mspensed withby the Sovereign, the persons 
from whom they are due are bound to perform them if called upon 
to do BO (/*). 

471. Where the services are incidental to the ancient tenure of 
land known as magnum serviHum, or tenure by grand serjeanty (g), 
which is subject to peculiar properties (k), they must be performed. 


placed on the fourth finger of the right hand. ' After this ceremony the sceptre 
'with the cross, symbolical of kingly power and justice, is placed in the King's 
right hand, and, after a glove has been prei^ntM by the lord of the manor of 
TVorksopi the sceptre with the dove, signifying equity and mercy, is placed in 
his left ^nd. See Bodley's Coronation of Edward YII., p. 442. The sceptre 
with the dove appears upon the seal of Henry I., and its use probably became 
customary in the reign of Bichard 1. See Wickham Legg, Eng. Ooron. Bee., 
Introduction, pp. lii., liii. 

(c) The Bible is presented m the most valuable thing on earth, and si^ifies 
wisdom, roye l htw, and the lively oracles of God. See Bodley’s Coronation of 
Edward VJLL., p. 443. The rite originated at the accession of William and Mary 
(Wickham Legg« Eng. Ooron. Bee., Introduction, p. xvii.). 

(d) The ceremony of homa^ was abbreviated at the coronation of His present 
Majesty, the Primate, the Pnnoe of Wales, and the senior peer of each order 
doing homage on behalf of the other spiritual peers, the princes of the blood 
royal, and the peers of each order respectively. Homage is done by kneeling 
before the Sovereign and taking the oalh (which is different in the case 
spiritual and temporal peers), then rising and touching the Kiu^s crown, and 
kissing him upon the left &eek. See Bodley’s Coronation of ^ward YII., 
pp. 434, 446. 

(e) The Coronation Froolamation, 26th June, 1901, classes all such offices 
as existing *‘by ancient customs and usages of the realm, as also in regard 
of divers tenures of lands, manors, and other hereditaments.” 

(/) See the Ooronc^n Proclam^ion, 26th June, 1901, where the servioea 
siudly 


ly performed in Westminster Hall or in the procession were dis 
with, saving the rights and privileges of persons claiming to perform wem at 
any future coronation. 

(p) ** Tenure by grand serjeanty is where a man holds his lands of the King 
by euch services asne ought to do in his own pitiper person, as to lead his army, 
oarry his swoid before him at his coronation, or to be his server at his coronation 
etc.” (1 Co. Inst. 106 b). See title Beal Pbopebtt and Chattels Bibat. 

(A) Namely, (1) The land must be holden of the King only; (2) the service 
must be done when the tenant is able in proper person ; (3) the service is 
certain'and particular ; (4) the relief due diffm from knight’s servioe (it is one 
year’s value over and i^ve all charges and reprises) ; (6) the servioe is to 
^ done wit^ ^ realm ; (6) is subject neither to aid pour/aiteM chivalier, or 
no esohsge (1 Oo. Inst, 106 b). By the statute 
abolishing the fend^ tenum (12 CKr. 2, o. 24, 7) the honorary services of 

are'jpreierved, other than these of wazdriup, iiiatEisge..sad tafaie. 
i<n|ovlsitare ot marriege, esenage^ voyages royil/and other chaxigss incitot to 
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it ie said, where the tenant iS able, in proper |>er8on (i) ; where 
the seryioe (as in the csbse of coronation services) is to ^ done to 
the ro^ person of the King, a deputy cannot be appointed witoout 
the King’s licence (X;). It seems that a tenant by grand serjeanty 
held also by knight’s service, and that therefore the services 
could not properly be performed by any person below t^ degree of 
knight (f) ; nor may the service be performed during minority, or 
by a woman (m), though in both these oases a proper deputy may 
be appointed by the Kmg (n). 

472. It is customary for the validity of claims relating to the 
honorary services to be determined before the coronation by the 
Court of Claims ; and the hereditary office of Lord High Steward, 
before whom the Court of Claims was originally held, having 
become merged in the Crown (o), the claims and petitions of all 
persons relating to (wronation services are now adjudicated 
upon by a royal commission appointed b^ proclaihation under the 
Great Seal, termed the “ Committee of Claims ” ( p). proclama* 
tion designates the persons (or quorum of such persons) who are 
to form the committee to receive, hear, and determine the claims 
and petitions exhibited, signifies the royal pleasure as to what 
portions of the ceremonies are to be observed at the coronation and 
considered by the committee (q), and appoints a day for the 
meeting; of the committee upon which all persons may attend for 
exhibiting their claims and petitions (r). No precedents being in 


tenure by knight’s service, and other than aid pour faire fitz chivalierp or pmur file 
marier. See also titlo EkaIi Property Ain> Chattels 'BL&xl. 

(i) 1 Co. Inst. 107 a, and see the last note. 

(ic) Ibid. But where the tenure is of the King by comage (viz., by winding a 
horn to notice of the enemy’s approach, which is also mnd serjeanty), or 
to serve the King in wai', there a deputy may be appointed by the tenant (ibifl., 
106 b, 107 aj. 

(/) 1 Co. Inst. 107 b ; Taylor, Glory of Be^tlity, p. 109. 

(m) Ibid. It is not^ by Taylor that certain of the duties of the Lord Great 
Chamberlain, as to carry the King his clothes on the morning of coronation, 
must, in the case of a Qdeen, of necessity be performed by a woman deputy 
(Glory of Eegality, p. Ill),' and the same would be the case, nmble, in 
respect of kindred services by grand serjeanty. 

(n) 1 Co. Inst 107 b. 

(o) The high stewardship belonged origini^y, it is said, to the family of 
Grentemaisnd, in connection with the loraship of Hinckley, in the county of 
Leicester, and subsequently became connected with the earldom of Leicester by 
marriage, and descended to Simon de Montfort, on whose attainder it was 
granted by Henry UI. to Edmund Crouchback, descending from him to John 
of Gaunt (whose presidenov over the Court of Claims at the coronation of 
Biohard II. appears to be the first recorded instance), and from the latter to 
Hen^ of Bolingbroke, afterwards Henry IV., in wh^ it became merged in 
the Grown (Tabor’s Glory of Begality, p. 110; but see Wollaston, Corona^ 
tion Claiins,'p. 9, as to the doubt with r^m to the Icndship of Hinckley). 

(p) Down to the reign of Henry' VII. high stewards appear to have been 
^pointed at ea<h coronation for holding the Court of Oli^s (see Wollasl^n, 
•Coronation Claims, p. 12), and thenceforward commissioners in recent 
times wi^out reference to the office of high steward. Wollaston (Coronattion 
Claims, p. 12) cites Henry YUI/s commission as omitting referenoe, to the 
high steward; Taylor (Glory of Begality, p. Ill, note 23) cites James IL’s 
commission m vefeiiing to the high steward. 

(f) See note (/) on p. 328, anU. ^ “ 

* - t**/ Bea the Ooroimtion Pcoolamationf 26ih Jiiiie» 1901 . . 


8S9 

iMT. 6. 

Conmition. 


Committee 
of elaims. 



880 


CbHsnTunoKAL Law, 


Bbot. €. 
CwMiatloii. 


Hereditary 

odices. 


Great Lord 
Ohamberlain. 


Bcottlflh and 
Irlah claims. 


existence ^iiih regard to ihe Court of ClaimB, the rules of procedure 
and evidence to be observed are such as may be formulated by the 
committee ($). 

The judgments of the court are raided by the Clerk of 
the Crown in Chancery (who, with the assistance of the Begistrar of 
the Privy Council, is entitled to act as clerk of the court or of the 
committee), and are entered on the coronation roll (t). 

Sub-Sbot. 3. — Serviou hurtiUary in grou. 

473. The existing offices connected with the coronation which 
have been allowed by the Court of Claims as hereditary in gross, 
are those of Lord Great Chamberlain, and certain Scottish and 
Irish offices. Certain other hereditary offices are either doubtful or 
obsolete (v). 

474. The duties and perquisites of the office of Lord Great 
Chamberlain appear to be — to carry the King his shirt and clothes 
on the morning of the coronation and with the Lord Chamberlain 
(of the household (x) ) to dress the King ; to have forty yards of 
crimson velvet for a robe, also the King’s bed and bedding and the 
furniture of his chamber where he lay the night before, with his 
wearing apparel and night-gown ; also to serve the Sling with water 
before and after dinner, and to have the basins and towels and cup 
of assay (y). The office is at present vested in the representatives 
of co-heiresses, with the right to appoint a deputy, who must not be 
below the degree of a knight and must be approved by the King (s). 

47fi. The following Scottish and Irish claims were allowed at 
the coronation of His present Majesty : — 

(1) The. claim of the hereditary Usher of the White Bod or 
principal U^er for Scotland to be present at the coronation, no 
duties, however, being assigned (a) ; 


(«) At the first meeting of the Court of Claims in 1901 resolutions were 
adopted and issued in the form of a notice, and these, together with a memo- 
randum as to documentary evidence, formed the rules of procedure and evidence 
observed (see Wollaston, Coronation Clums, pp. 26, 27, where the rules are 
set ou^. 

(f) 'Ime claim of the Clerk of fdie Crown in Chancery to act in this capacity 
was allowed by the Court of Claims in 1901 (see p. 334, post), 

(u) The office of Earl Marshal is now Muerally admitted to be hereditary in 
the family of the Duke of Korfolk, and is exorobed by him (see Adye on 
Oourts-martial, p. 8). 

(•) See Yol. Vn., Part. YI., Sect. 8. 

(^) See Taylor, Glory of BegaUty, pp. Ill, 112; Wollaston, Coronation, 
Claims, pp. 126, 126, The robe, it is said, is all that is allowed, Gie other feea 
being oomnounded for (see Taylor, supra, p. 112). The claims to forty eUs of 
crimson vmvet and tot a box in Westminster Abbey were disallowea by the 
Court of Claims in 1901, the first on the ground of insuffioienoy of evidence, the 
second as not being &e proper suhjeot of a oli^ as of right (see Wollaeton, 
Coronation Claims, p. 182). 

(a) Namely, tiie Earl of Anoaater, the Marquis of Oholmondeley, and the Earl 
Oarrington, hy a deciaion of the Committee for Privileges (see- Wollaston, 
Coronation Claims, pp. 296, 301, 308). 

(^ Allowed to t^ w^er trustees (ineotpoiatad under the Welker TrUst ^t, 
1877 (4(1& 41 Yioth e, viiL), the offloe having beea ooavqred by tcuet deed ef 
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(3) The claim of the hereditary Standard Bearer of Scotland (5) ; Sin. e. 

(8) The ckim of the hereditary Lord High Constable of Scotland CorontUon. 

to attend, mth the right to receive a silver baton tipped mth gold ““ 
at each end, and with the arms of the Sovereign at one end and his 
own at the other (e) ; 

(4) The claim of the Lord High Steward.of Ireland.to carry a 
white staff if summoned to attend by the Sovereign (d). 

476 . The following offices of a hereditary nature have been Miscellaneous 
claimed, but were either not adjudicated upon, or referred to the 
committee for arranging the coronation ceremonies : — 

(1) The right to carry the sceptre with the dove (e) ; 

(2) The right to attend as hereditary Master Falconer (/); 

(8) The right to attend as Armour Bearer and Squire of the Body 
of the King (g) ; 

(4) The right to attend as Bow Bearer (h) ; 

(6) The right to attend as hereditary Marshal* of Ireland and 
Boyal Standard Bearer (i) ; 

(6) The office of hereditary Chief Butler of Ireland (ft) ; 

(7) The right to attend as hereditary Master of His Majesty's 
Household of Scotland, and to carry the rod or baton of office (1 ) ; 

(8) The right to bear the staff of St. Edward (m) ; 

(9) The office of Carver to His Majesty in Scotland (n) ; 

(10) The right to carry the orb (o). . 

the foundress) to be present by deputy to be appointed by the King (Wollaston, 

Coronation Claims, pp. 60 — 70). 

(&) Wollaston, Coronation Claims, 70—100. Allowed by the Court of 
Claims in 1901 to Henry Scrymgoour-Weddorburn, but a contrary decision has 
been given by the Court of Session, declaring the right to be vested in the Earl 
of Lauderdsue [Lauderdale [Earl) v. Scrymyeour- Wedderburn (1908), 45 
So. L. E. 949). 

(0) Allowed to the Earl of Errol (Wollaston, Coronation Claims, pp. 148— 

148 ). 

((i) Allowed to tho Earl of Shrewsbury. The office was conferred by letters 
patent of loth September, 1871, and included the right to carry a whito wand 
when attending State ceremonials [ibid,, pp. 160 — 163). 

(c) Claimed by the Duke of Eichmond in 1901, but not adjudicated upon 
(see Wollaston, Coronation Claims, p. 184). This, and other cases where no claim 
as of right was shown, were referred to the committoo for arranging the coro- 
nation ceremonial, whoso report was not made public p. 131, note 1). 

(/} Claimed by the Duke of St. Albans in 1901, but not adjudicated upon 
[ibid,, p. 185). 

M Claimed in 1901, but no order made (f6td„ pp. 169 — 174). 

(A; Claimed in 1901, but no order made for want of evidence of right (i&id.| 
pp. 174, 175). 

(t) Claimed variously in 1901, but no order made on the ground that the 
title to the barony of Be Morley must first^be determined by tho Committee tor 
Privil^es [ibid,, pp. 176—180). 

(ft) Claimed by the Marquis of Ormonde in 1901,. but excluded from the 
jurisdiotion as rating to the banquet [ibid,^ pp. 279 — ^281, and see note (/} on 
p, 828, onto). 

(1) Claimed by the Duke of Argyll in 1901, hut not adjudicated upon 

p. 186). Another claim was also made to attend as one of the Masters of the 
Household [ibid,^ p. 191). 

(m) . Claimed by the Duke of Eoxburghe in 1901, but not adjudicated upon 
(Aid., p. 187). 

(n) Claimed in 1901, but not adjudicated upon pp. 190, 287). 

( 0 ) Qlfldmed by the Dutte. of Somerset in 1901 as.senior duke next to the 
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477. With regard to certain other offices of a hereditary nature 
vhich have been allowed at previous coronations (p), there appears 
to be some doubt. These are — 

( 1 ) The right to carry the great or gold spurs among the regalia 
in the procession to the Abbey ( 9 ) ; 

(2) The*right to carry the first sword of state, or eurtana, and 
the right to carry the second and third swords (r). 

( 8 ) The office of Chief Butler, or Pincema, has been claimed as 
hereditary, but whether this is so appears doubtful (s). 

(4) The office of hereditary Carver appeals to have been allowed 
to the Earl of Lincoln before that title merged in the Crown on the 
accession of Henry lY. (t). 

( 6 ) The office of hereditary Grand Almoner (a) is said to belong 
to the barony of Bedford, and was allowed to the Earl of Exeter at 
the coronation of James II. (b). 

Sub-Sect. 4, — Services connected with Offices. 

478. The following services have been claimed, and allowed by 
the Court of Claims, as belonging to the holders of certain offices : — 

( 1 ) The claim of the Dean and Chapter of Westminster for the 
Dean to instruct the King in the rites and ceremonies used at the 
coronation, and to assist the Archbishop in performing divine 
service; also to keep the robes and ornaments of the corona- 
tion in the vestry of St. Peter’s Church in Westminster ; also to 


Duke of Norfolk, and in virtue of the performance of the services by various 
predeoessors, but not adjudicated upon Cihid,^ }>. 181). 

(p) For a list of the various offices allowed since Bichard II., see Wollaston, 
Coronation Claims, Appendix B. 

(j) See T^^or, Glory of Begality, p. 138, where it is stated to descend to Lord 
Grey de But^n by descent from the fami^ of Hastings, Earls of Pembroke 

i ibid., cited MS. Cott. Yesp., oxiy., p. 133 ; Harl., 692, p. 24 ; Collins, Baronies 
>y Writ, pp. 242, 243). At the coronation in 1901 it was variously claimed by 
Lord Gi^y de Buthyn, Lord Loudoun, and Lord Hastings, but the claim was 
held not to have b^n established in any case, sufficient evidence of the nature 
of the office not being adduced (Wollaston, Coronation Claims, p. 124). 

^ (r) Soe Taylor, Glory of Begdity, pp. 149 — 153, where it is suggested that the 
right was incident to the ownership of a county palatine. l£e first sword 
appears to have been carried by the Earl of Chester and Duke of Lancaster, 
the Mcond sword by the Earls of Pembroke, whose claim was preserved, by the 
families of Hastings and Grey de Buthyn, but is now lost, it is said. The third 
sword is said to have been borne by the Earls of Warwick (ibid., pp. 149, 150). 
At the coronation in 1901 the right as to the sword of state was elided by the 
Earl of Huntingdon, and as to the second sword by Lord Hastings, but no order 
was made (see Woll^ton, Coronation Claims, 124, 189). 

(si 1^ p. 336, post. 

(t) Tayfor, Glory of Begality, p. 125. The office was claimed by the Earl of 
Denbigh in 1901, in virtue apparently of a summons to certain ancestors to 
attend in that capadly (see Wollaston, Coronation Claims, pp. 284, 286), but, 
being in connection with the banquet, was not adjudicated upon (see note (/), 
p. 328, ante). 

(a) Taylor, Glory of Begality, p. 117, where the fees are said to be the silver 
diw with the linen napkin covermg it and a ton of good wine, the former only 
being aUowed (««.). . e » / 

■ (6) p. 118, citing as to the title MS. Oott. Veap., oxiv., p, 133 ; Lyson, 

the coronation in 1901 the office was olsnhed 
^ the Marqms of but the claim was not argued, and ho order was 

mtm bj the Court of Claims (WoUaston. Coronation (^ms, pj, 223, 224), ^ 
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certain tees in return for these services (c). This claink is now 
invariably allowed (d). 

<2) The claim by custom of the Bishop of Durham and the 
Bishop of Bath and Wells to support the King in the procession, the 
first walking on his right hand, the latter on his left {e), and also at 
the solemnities (/). This claim is now invariably allowed (g). 

(8) The claim of the barons of the Cinque Ports to carry over the 
King in his procession a canopy of cloth of gold or purple silk, with 
a gilt silver bell at each corner, supported by four staves or 
lances (A), four barons to every staff; also to carry a like canopy in 
the same manner over the Queen consort, and to take for their fee 
the canopies, bells, and staves, with the privilege of dining at a table 
on the King’s right hand (t). This service is performed by thirty- 
two barons (or free men) of the Ports, habited alike in crimson 
satin (k). 

(4) The claim of the Lord Mayor of the City* of London by 
prescription to attend in person in the Abbey, and to walk in the 
procession from the entrance of the Abbey to the choir, or other 
part thereof where the coronation may be solemnised, bearing before 
the King the crystal sceptre or mace of the City (Z) ; also in person 
to serve the ^ng after dinner with wine in a gold cup, and to 
have the cup and its cover for his fee (m). The Lord Mayor and 


(c) Seo Taylor, Glory of Besality, pp, 133, 134 ; Wollaston, Coronation Claims, 
pp. 1 53 — 159. The fees given oy Taylor (on the authority of Sandford, p. 132, and 
Claims at the Coronations of Queen Anne and G^rge ll.} are robM for the Dean, 
his three chaplains, and sixteen (six only claimed in 1901) ministers of the 
church, the royal habits put off in the church, the several oblations, the furni- 
ture of the church, the staves and bells of the canopies held over the King and 
Queen in the 'church, the cloth upon which the King walks from the west 
door to the ffieatre or platform, an ounce of gold for the chantor, a hundred 
inanchet loaves, and the third part of a tun of wine. For the fees claimed in 
1901, see Wollaston, Coronation Claims, pp. 158, 159. The claim was allowed in 
1901 subject to the King’s pleasure, as to remov^ of the robes and ornaments 
and the mlowance of the fees (Wollaston, Coronation Claims, p. 159). 

{d) That is, since the reign of James I. (see WoUaston, Coronation Claims, 
Appon^x B| ante). 

(e) Taylor, Glory of Eej;ality, p. 133. 

(/ ) Wollaston, Coronation Claims, pp. 153, 154. In 1901 this claim was allowed 
except as to the j>roce8sion, which was dispensed with (»6^.). 

(^) That is, since the coronation of Charles 11. (see Wollaston, Coronation 
Claims, Appendix B). According to Taylor, the custom, the origin of which 
is doubtful, existed temp. Bichaxd 1. (Glory of Begality, p. 133). 

(h) Covered with silver, according to Taylor (Glory of Kegality, p. 139). 

(i) Ti^lor (Glory of Begality, pp. 139, 140) cites Great and Ancient Charter 
of tne CinQue Ports etc. (12mo, 1682), p. 68 ; MS. Cott. Yesp., oxiv., p. ISO ; 
M. Paris $uo an. 1236 (Hen. 3). In 1901 a claim to attend in person was added, 
the prooeoEdon being dispensed with, but the Court of Claims adjudg^ only that if 

j^jesty desires a canopy, then the barons are entitled to bear it (Wollaston, 
Coronation Claims, pp. 39, 46). 

(A) According to Taylor, tho number of barons is— for Hastings, three; Dover, 
two; Hythe, two; Bye, two; Sandwich, three; Bomney, two; Winohelsea, 
two ; the same with mther canopy (Glory of B^^lity, p. 139, note 89). 

, (Z) This daim is not referred to by Taylor, but was claimM and allowed- by 
the court in 1901, <em5Z0 on the authority of Sandford (Coronation of Jameall., 
pp. 77, 81. 62, 67) (see Wollaston, Coronation Claims, pp« 53, 57, 6^ 

(m) Ibylor, Gloi^ of Be^ity, p. 141; Ol^ed in 1901, W exmuded undot 
prochknkation ( wofiaston, Coronation Olaimsi pp. 52, 60}. 


6aor. 6. 
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Oommoi^alty ot London, also claim by prescription that the Lord 
Mayor and twelve citizens, to be chosen by them, should serve 
in the office of butler in aid of the Chief Butler ot England ; 
also to sit at a table next the cupboard on the left side ot the 
hall(n). 

(6) Th^ claim of t}ie Mayor, aldermen, and citizens of Oxford, 
under their charter, ro serve in the office of butler, as assistants to 
the Chief Butler of England (o). 

(6) The claim of Lyon King of Arms to attend in the procession 
and at the coronation on the right hand of Carter King of Arms (p). 

(7) The claim of the three heralds and three pursuivants of 
Scotland to attend in the procession and at the coronation {q).^ 

(8) The claim of Ulster King of Arms and Athlone Pursuivant 
of Arms to attend at the coronation (r). 

(9) The claim of the Clerk of the Crown in Chancery, assisted by 
the Begistrar of the Privy Council, to act as Clerk of the Court of 
Claims, and to be present at the coronation, and to draw up the 
coronation roll (s). 

479 . Various claims connected with offices have also been made, 
but have not been allowed, or not adjudicated upon, or no order 
has been made thereon. These are — 

(1) A claim by the Archbishop of York to have a place and part 
consistent with his rank in the Church, to act in place of the 
Archbishop of Canterbury if absent, and to crown the Queen 
consort (t). 

(2) A claim by the Master of the Horse to be Sergeant of the 
Silver Scullery (a). 

(8) A claim by the States of Jersey, through the Bailiff, to be 


(n) Taylor (Glory of Be^^ality, pp. 140, 141) cites M. Paris anh. an, 12.’56 
(Hen. 3), and Claims Bic. 2. ULaimed in 1901, but excluded under the 
proclamation (Wollaston, Coronation Claims, pp. 53, 59, 60). 

(o) Ta3dor (Glory of legality, p. 141) cites MS. Cott. Vosp., A, v., for an 
account of the services, and states the original charter to have been granted by 
HeBOT I., and confirmed by charter of Henry III. (citing Liber Niger, 1774, 
Yol. n., 820). The service appears to have been allowed horn the coronation of 
Charles II. to that of William lY., but was excluded in 1838 and 1901, there 
being no banquet (Wollaston, Coronation Claims, Appendix B, and p. 278). 

Bight to be present allowed in 1901, but no duties assigned by the court 
(Wollaston, Coronation Claims, pp. 46, 48). 

M Bight to be present allowed in 1901, but no duties assigned by the court 
(Wollaston, Coronation Claims, pp. 47, 48), the number of the heralds and 
pursuivants reduced from six in either case to three by the Lyon King 
of Arms Act, 1867, (30 Yict. c. 17) {ibid,), 

(r) Judgment in 1901 as in l^t note (Wollaston, Coronation Claims, 
pp. 49—52). 

(s) Claimed in 1901, together wiGi a fee of five yards of scarlet for a gown or 
roM, and allowed by the Court of Claims, the fee to be referred to the pleasure 
of the Crown (Wolluton, Coronation Claims, pp. 164—165). 

(Q Claimed in 1901, Imt not pressed as of right and not considered by the 
court, the Crown acemting the suggestion of the Archbishop of Canterbury that 
the Archbishop of York should crown the Queen (Wollaston, Coronation 
Claims, pp. 14^, 151, note 1). 

(a) This cl ai m appears to nave been made at various times from James n. 
cm wards, but invariably to have been referred to the Eluff (Wollaston, Corona- 
tton Olaims, Appendis B). 
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represented at the coronation, and to present an address in the * 

event of addresses being received ((). Coronatton. 

(4) A claim by the sheriffs of the City of London to walk in the ~~ 
procession, with the precedence to which they are entitled (c). 

(6) A claim by the Honourable Corps of 6entlemen-at-Arms to 
carry up the courses at the coronation banquet (d). • 

Also the following claims : By the Viscount of Jersey to have a 

S lace assigned to him (c) ; by the Mayors and Corporations of York, 
lamberwell, Hackney, Hampstead, and Weymouth, to be repre- 
sented (/); by the High Bailiff of the City_ of Westminster, to 
attend (g) ; by the governing body of Westminster School for the 
King’s scholars and town boys to be present in the Abbey and 
acclaim the King (h) ; by certain ladies, claiming the office of 
herbstrewer (i) ; by the Grey Coat Hospital Westminster, to be 
represented (i^; by the British Medical Association to appear by 
deputation (Z) ; by the Grand United Order of Oddfellows (m) ; by 
the owner of Corfe Castle, in the island of Purbeck, and Admiral of 
the Island of Purbeck, to attend (n) ; by the Honorary Surgeon 
Dentist to the King in Scotland, to be present; also claims by 
certain others (p). 

Sub-Seot. a . — Servieet connected loUh the Tenure of Land. 

480. The following services incidental to the tenure of lands by Claims by 
grand serjeanty (g), have been allowed by the Court of Claims ; — tenants ia 

(1) The claim of the lord of the manor of Worksop in 
Nottinghamshire, to find a glove for the King’s right hand at the 


(6) Cloiined in 1901, but not, it appears, os of right, and no order was made 
(see Wollaston, Coronation Claims, pp. 210, 211). 

(e) Claimod in 1901, but no order made (see Wollaston, Coronation Claims, 
pp. 166—169). 

(d) Claimed in 1901, but excluded under the terms of the prodamation 
p. 291). 

(e) Tliis claim was also mode by virtue of the feudal tenure of Bosel Manor, 
but the service, as being out of the island, was not claimed as of right (see 
Wollaston, Coronation Claims, pp. 208 — 210). 

(/) These claims were mado in 1901, but not, it seems, as of right, and no 
order was made (see WoUaston, Coronation Claims, pp. 199 — 205). 

(g) Claimed in 1901, on the ground that predecessors in office had similarly 
attended, but no order mado (see Wollaston, Coronation Claims, p. 226). 

(A) Claimed in 1901 by immemorial nsa^, but no order made (Wollaston, 
Coronation Claims, pp. 193 — 196). 

(«') Claimed in 1901, but no order made (Wollaston, Coronation Clums, 
pp. 292, 293). 

(b) Claimed in 1901, but no order made (idid., pp. 196 — 197). 

({) Claimed in 1901, but no order made (Md., p. 198). 

(m) Claimed in 1901, but not, eenMe, as of right, and no order made (ibid^ 
p. 206). 

(a) Claimed in 1901, but no order mode (ibfd., p. 226). 

(o) Claimed in 1901, but no order made (ibid., p. 237b 
(e) Viz., the rector of Hillsborough, obim^ Down (jftui., p. 207); the editor 
of the Olobe new^per (ibid., p. 206); the Nawab of immal (ibid., p. 214) ; ^ 
widow of the Birdar Bhai Jasmir Singh (ibid., p. 212) ; a former Queen’s scholar 
«t St. Peter’s .College, Westminster (ibid., p. 226). These claims were not, it 
seems, made as of right, and no order was made by the Court of Claims. 
(j)Seep . 328, ants, as to this tenutOk 
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SsdT. «. coronai>(pn (r), and to support his "right anU whils holding the 
Cwonatton. royal soeptre («). 

(2) The claim of the lord of the manor of ScrivelBby in Lincoln- 
shire (t), to perform the service of King’s Champion, whose duties 
are to ride into the hall daring the coronation banquet, mounted 
on one ot, the Ein^ coursers, and clad in one of the King’s best 
suits of armour. He is attended by the Lord High Constable ' (if 
that office is filled), and the Earl Marshal, and by a herald pro- 
claims a challenge to any who shall deny that the King is lawful 
Sovereign. This being done, the King drinks to him from a gold 
cup (a). •• 

(8) The claim to perform the service of Chief Butler at the 
coronation banquet, whose duties do not appear to be clearly 
defined {b). This office is said to have been conferred by William 
the Conqueror upon William de Albini, as incident to the tenure of 
the manor of Beckenham, with those of Kenninghall,- Wymoiidham, 
and Snetsham in Norfolk (c), but whether it is appendant to a title 
or honour, an incident of tenure by grand serjeanty, or. hereditary 
in gross, appears to be doubtful (d). 

(4) The claim to perform the service of Chief Larderer, or 
Lardiner, who is intrusted with the care and management of the 
royal larder, and of all provisions contained in it, and is entitled to 
certain fees (e). 


(r) See note (b), p. 327, ante, 

(») Taylor, Glory of Begality, pp. 138, 139, where the service is stated to have 
been attached originally to the manor of Ea mham Boyal in Buckinghamshire 
till that manor was exchanged with Henry Ym. for the manor of Worksop, 
which was granted ux>on the same tenure by letters patent, 26th November, 33 
Hen. S(ibid., note 88, citing Blount, p. 22). In 1901 it was variously claimed 
by the Duke of Newcastle and the Eul of Shrewsbury, and adjudged to the 
former without any fee (Wollaston, Coronation Claims, pp. 133, 146). 

(C Originally oonfercM by William I. upon Bobert de Marraion with the castle 
of Tamwoith. The service was claimed W the owner of the latter at the corona- 
tion of Biohard n., but adjudged to Scrivelsby (Taylor, Glory of Begality. 
p. 137, dtes MS. Cott. Yeq)., cxiv., p. 133)! 

(а) Taylor, Glory of Begality, p. 133. The service was claimed by the owner 
of Sorivwby^in 1901, but excluded under the royal proclamation (Wollaston, 
Coronation Claims, p. 282). The fees are said to be the gold oup and oover, with 
the horse, saddle, suit of armour, and furniture (Ta]wr, Glory of ^gality, 

p. 186). 

(б) See Taylor, Glory of Begdity, p. 119. The fees daimed are said to be, 
the best gold oup and cover, with all the vessels and wine remaining under the 
bar, and all the pots and cups, except those of gold or silver, whidi are in the 
wine cellar after dinner (ibid., dting Sandford, Coronation of James II., p. 134). 

(e) Taylor, Glory of Begality, p. 119, dtes Camden’s Britannia, NorfoU:. ' 

(d) The office has been yarionsfy daixned or exercised as an appanage of or 
•ttendant upon the title or honour of Arundel, as an incident of tenure of the 
manors of Buokenham and Benninghnll, or as hereditary in the family of 
WiQiam de AlUni. At the ooronauon in 1901 it was niiumnd in all 
capadties but exduded from the jurisdiotion of the Court of filMma by tbe 
terms of the commisdon (see Wollaston, Oonmation Claims, pm 228—277). The 
various daima a» disouased by Taylor (Glory of Begality, pp. 118—126), wito 
mdines to the view that it was inddent by grand serjeanty to the of 

Bnokenhain, but owing, to sub-dividon became allowM to we ommc — or a of the 
larger portion of that todship, vis., the manor of T' — ’ — 


ghaU. 


' ^ Olory of ItogBlity, p. 128. The fses are to be the xeaaindM 
to beef, mutton, TeiUson,-biras, lard, and otherfle^fSa also " ‘‘ 


I alto tiks fish, salt ete,|j 
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(6) The claim of the owner of the manor of Liston in Essex to 
perform the service of Waferer, whose duties are to make wafers for 
the King and Queen and bring them up to their table in return for 
certain fees (/). 

{6) The claim of the lord of the manor of Great Wymondley in 
Hertfordshire to serve the King with the ^rst cup of which he 
drinks at dinner, and to retain the cup, which* is of silver *gilt, as his 
fee(j). 

(7) The claim of the lord of the manor of Heydon in Essex to 

serve the King with a towel before the banquet, no fees, however, 
being allowed (h). * 

(8) The claim of the lord of the manor of Addington (or Bardolf’s 
manor) in Surrey to the service of finding a man to make a mess of 
grout or diUegrout in the King’s kitchen, and bring it to the King’s 
table in person (i). 

(9) The claim of the lord of the manor of Nqther Bilsington 
to present the King with three maple cups on the coronation 
day (k). 


lexnaining in the larder after the coronation feast {ihid,). The service has been 
variously claimed by and allowed to the owners of the manors of Scoultoii or 
Sculton in Norfolk, Easton or Eston in Essex, Shipton Moyne in Gloucester- 
shire, and Madington in Wiltshire (see Taylor, Glory of Begsdity, pp. 128 — 131 ; 
Wollaston, Coronation Claims, Ap^ndixE). It is also said to m connected 
with the manor of Oweres in Dorset, Shipton, Madin^n and Oweres being 
held originally by the same lord (Taylor, Glory of Begality, p. 131, cifces 
MS. Han. (i92, p. 24). The co-existence of several serieantieB in the various 
manors was, it seems, admitted by the judgment of tne Court of Claims at 
the coronation of James II. and Anne (Taylor, Glory of Begality, p. 130, 
where, however, separate services, as that of caterer, are suggestea}. The service 
was claimed in 1901 by the owner of Shipton Moyne, but excluded under the 
royal proclamation (Wollaston, Coronation Claims, p. 288). 

(/) Taylor, Glory of Begality, p. 146. The fees are said to be all the instru- 
ments of silver and other metal used in making the wafem, with the linen and 
proportions of the ingredients used, and liveries for himsdf and two men Uhid.^ 
p. 146, where the ingredients are given). The office has been consistently allowed 
since llenry IL or John (Taylor, Glory of Begality, p. 147), and was claimed 
in 1901, but excluded under the proclamation (Wollaston, Coronation Claims, 
p. 283). 

(y) Taylor, Glory of Begality, p. 126. The original grant is said to have been 
by william I. to one Eitzeck p. 126). The service was consistently 

allowed up to the reign of George lY., and was claimed in 1901 by the owner of 
Great Wymondley, but excluded by the proclamation (Wollaston, Coronation 
Claims, Appendix B, and p. 289). 


(A) Taylor, Glory of Bej 
that of the Lord Great 


p. 145. The service seems to be subsidiary to 
erlain, who claims to serve the water, and to 
receive the basins and towels for fee (ibtd., cites Claims* Edw. 6, MS. Obtt. 
Yesp. a. V.). The office was consistently allowed to tne o^mer of Heydon 
down to the reign of George TV., but has not since been claimed (Wollastcm, 
Qoronarion Claims, Appendix B). 

' (i) Taylor, Glory of Begality, pp. 147 — 149, where the nature of the dish is 
givem The dai^ was consistently allowed to the owner of the manor down 
to the reign of George IV. In 1807 the manor was sold to the See of 
Canterbury (Taylor, Glory of Begality, p. 149 ; Wollaston, Coronation Claims, 
Appendix B). 

m) Taylor, Glory of Begality, p. 144. The daim was consistently allowed 
from Charles II. to the reign of Ge(»ge,lVH mnce when it has not been daime4 
(see Wollaston, Coronation Claims,; Appends B ; Taylor, Glory of Be^ty* 
pi 144). The origin of the service appears to be conx\eotod with that of Chief 
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(10) l^he olftim of the lord of the Isle of Man to bring two falcons 
to the King on the coronation day (i). 

481. The services of the Dapifer or Server (m), the Grand 
Fanneter or Panterer (n), and Napier or Napwer (o), wpear to have 
become extinct, whilst the office of Chamberlain to the Queen, though 
claimed aif various tiffies, does not appear to have been allowed, at 
any rate since the reign of Bichard II. (p). 


Part III. — Relations between the Crown 
and Subject. 

Sect. 1. — The CtqwiCb Duty towards the Subject. 

482. The essential duties of the Crown towards the subject (q) 
are now to be found expressed in the terms of the oaths which 
every Sovereign is required to take before or at his coronation. 
The duties imposed by the coronation oath (r) are ; — 

(1) To govern the people of the United Kingdom of Great Britain 
and Ireland, and the dominions thereto belonging, according to 
the statutes in Parliament agreed on and the laws and customs 
of the Bam6(«); 


Butler, the manor being held originally by William de Albini, Earl of Arundel 
(Taylor, Glory of Begality, p. 144). 

(Q The sovereignty of the island was granted by Honry IV, to the Earl of 
Northumbefland by this service, which was reserved when the sovereignty 
was resumed by the Crown (see the Isle of Man Purchase Act, 1765 (5 
Geo. 3, 0. 26), and title Defendenoies autd Colonies). The service has 
been consistently allowed when claimed (see Wollaston, Coronation Claims, 
Appendix 13). 

{in) The omoer who brings up and arranges the dishes. It is said to have 
been attached to the Barony of Pitzwalter, and the claim to have been revived 
imp. Charles IL, but since become extinct (Taylor, Glory of Begality, 
pp. 124, 125). 

(n) The duties wem to carry the salt and carving knives from the pantry to 
the mble. The service was attached to the manor of Kibworth Beauchamp in 
Leicestershire, but oxtin^shed W reversion of the manor to the Crown. ^The 
claim was revived temp. Georgo II., but disallowed (Taylor, Glory of legality, 
pp. 127, 128). 

{o\ The person having charge of the table linen, said to have been attached 
to tne manor of Ashilf or Ashley in Norfolk and extinguished by forfeiture; 
and subsequent change of tenure to knight-seruoe, temp. Philip and Mary 
(Taylor, Glory of Begality, p. 132h 

(p) See Wollaston, Coronation Claims, Appendix B. 

(q) The Crown’s duty towards the eubje^ rested originally upon a semi- 
feudal bond, whereby the King, as liege lord, was l^uiid to maintain and 
defend his people in return for service and obedience. I^e Oalvin*B C<m (1608), 
7 Co. Bep. 1 a, at p. 6 a. 

{r) The oomnation oath must be taken at the coronation under the Act of 
Settlement, 1700 (12 A 13 Will. 3, c. 2), s. 2. For the statutory form of the oath, 
see stat, 1 Will. A. Mar. o. 6; sees. 1, c. 6, Buff. Aii to tlto alteration in the 
aath as at present administered, see note (a), p. 325, arUe. 

' W By s. 4 of the Act of Settlement, 1700 (12 A 13 Will. o. 2), it is deola^ 
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(2) To cause law and jnsticie in mercy to be executed in all judg* shot. i. 
ments, to the utmost of the Sovereign’s power ; * The Crown’s 

(8) To maintain the laws of God, the true profession of the Gospel, Bn^ 
and the Protestant reformed religion established by law ; towards the^ 

(4) To maintain and preserve inviolably the settlement of the S ubjec t. 
Church of England, and the doctrine, worship, discipline, and 
government thereof, as by law established in England ; 

(6) To preserve unto the bishops and clergy of England, and to 
the Church therein committed to their charge, all such rights and 
privileges as by law do or shall appertain unto them or any of 
them (t). • 

The Sovereign is also bound by oath to preserve the Presbyterian 
Church in Scotland (u). 

Sect. 2. — The SvJtgect's Duty towards the Crown, 

Sub-Seot. 1 . — Allegiance 
(1.) Nature of Allegiance, 

483. As, in feudal phraseology, the King was styled “liege lord,” Alle^ance. 

BO his subjects were termed “ liege subjects,” and are bound as such 
to serve and obey him (a). Hence the duty of the subject towards 
the Sovereign is known legally as allegiance. 

Allegiance is by statute due to the King for the time being, 
whether he be the rightful heir to the Crown or not, and his sub- 
jects are bound to serve him in war against every rebellion, power, 
and might reared against him, and are protected in so doing from 
attainder of high treason and from all forfeitures and penalties (6). 

The duty of allegiance is applicable to the Sovereign as well in 
his natural as in his regal or political capacity (c). 


that whereas the laws of England are the birthright of the people thereof, and 
all the kings and queens who shall ascend the t&one of this realm ought to 
administer the government of the same according to the said laws, and aU 
their officers and ministers ought to servo them respectively according to the 
same, • . • the same are ratiGed and confirmed accordingly.” As to the observ* 
once of conventional law, see p. 382, fost The duty of the Crown to exercise 
the prerogative conformably to law is treated of fully hereafter. See p. 371, 

(^) Stat. 1 Will. & Mar, o. 6, sees, 1, c. 6, Eoff. 

(i^) Union with Scotland Act, 1706 j[6 Ann. c. 11, 6 & 6 Ann. o. 8, Buff.), 
art. 25, s. 8. This oath is taken previously to the coronation. See note (d), 
p. 325, ante. As to the declaration against transubstantiation, see p. 324, ante, 

(а) Calvin's Case (1608), 7 Co. Bep. 1, 6 a. 

(б) Stat. 11 Hon. 7, c. 1. It is said by Lord Hale that if the right heir once 
had possession, and then a usurper got possession, but the right hoir still con- 
tinued his claim, and ultimately regained possession, a compassing of his death 
during the interval is treason ; but sembU owing to the provisions of the Treason 
Act, J495 (11 Hen. 7, o. 1). This would not be so if the compassing were 
directed by the de facto £ing (1 Hale, P. 0. 104). As to treason to the ds fadto 
Bing, see p. 346, pc^t, 

(c) Per withholding their allegiance to the Bing in his natural capacity, and 
treating him with amrity and harshness, the Despencers were bani^ed m the 
reign of Edwud U. ^ Despencers' Case (1320), 1 State Tr. 23; Qdlvin's 
Caee^ eupra/ 1 BL Com., 14Ui ed., 370; Avtw'e Case (1660), 6 State Tr. 1146, 
1175 
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Allegiance has been distinguished as of three kinds, according to the 
persons from whom it is due, namely, natural, local, and acquired (d)'. 

( 2 .) Nakirai AUegianGe and Natimd^hom British Subjects. 

484 Natural allegiance is due from all natural-born British 
subjects (/y, and all persons bom within the British dominions are 
natural-born British subjects (/), including the children of alien 
parents, provided the latter are at amity, and owe obedience to the 
King (gr). But a child bom of an alien enemy within the kingdom 
is not a British subject (A); and where a child born of an alien at 
amity within the kingdom becomes a foreign subject by virtue of 
the law of the country where his parents resided, he may, when of 
age, if he still remains such foreign subject, make a declaration of 
alienage (t}. 

Children bom outside the British dominions are by statute 
British subjects*, provided their father was at the time of their birth 
himself a British subject (k), as also are grandchildren on the father’s 
side (I). This status, however, having been conferred upon children 
and ^andchildren by substantive enactment, is not transmissible to 
their posterity, either at common law or otherwise (m). 

An alien woman marrying a natural-born or naturalised British 
subject acquires herself the status of a natural-born British 
subject (n). 


(A Calvin’. Case (1608), 7 Co, Bm, 1, 5 b ; Oo. Liti 129 a. 

(«) I6id; and sea title Aumrs, Vol. I., at p. 303. 

(/) Calvin's Case (1608), 7 Oo. Bep. 1, d b, 18 a ; and see the Naturaliisation 
Act, 1870 (33 & 34 Viet. o. 14), s. 4. 

(s) CeUmn’s Goes (1608), 7 Co. Bep. 1, 6 a, 18 a. As to declaration of alienage 
by such pepwns, see title Auxhs, Yol. 1., at p. 317. 

(A) CMvin’s Casa (1608), 7 Oo. Bep. 1, 18 a, b. 

(t) Natnialization Act, 1870 (33 & 34 Yict. o. 14), s. 4 ; and see title Aliens, 
T<u. I., at p. 317. 

(A) Foreign Protestants Naturalization Act, 1708 (7 Ann. o. 6), as explained 
by the Biitiw Nationality Act, 1730 (4 Geo. 2, o. 21), s. 1. 

(l) British Nationality Act, 1773 (13 (^. 3, c. 21), s. 1. As to the exception 
in cases vhere the father is attaintM of treason, or liable to the penalties of 
high treason or felony, is in the actual service of any foreign prince or State 
at enmity irith the Grown of England, see British Nationality d^ts, 1731 and 1773 
(4 Geo. 2, 0 . 21, s. 2 ; 13 Geo. 3, o. 21, s. 2). As to whether acts of the father can 
derogate from the rights of the ohildron under the Acts apart from &eae excep- 
tions, see Wall's (Count de) Case (1834), 3 Knapp, 13. P. 0. ; Drummond^s Cat* 
(1834), 2 Enapp, 293, P. 0. ; Jephson v. Biera (1833), 3 Knapp, 130, P. 0. ; 
Fiteh V. IFeter (1847), 6 Haze, 31 ; and see title AiJBNS, YoL I., p. SOI. As to 
the children of parents who become aliens under &e Naturalmation Aot, 1870 
(33 A 34 Yiot. o. 14), see s. 10 (3) of that Act. As to the children of parents 
readmitted to British nationality under the Aot, see s. 10 (4); see also fa'tty 
Axisnb, Yol. I., p. 301. 

(m) De Geer y. Stone (1882), 22 Oh. D. 243, per KaT, J., at p. 238. 

(n) Naturalization Act, 1870 (33 & 34 Vicb a 14), a 10 (1) ; & r. Manning 
(1849), 1 Den. 467. As to the status of aliens naturalised under the NatuniHza- 
tiou Act, 1870 (38 A 34 Ylot. o. 14), see title AuBNS, Yol. 1, p. 301. As to the 
effect of cession of British territory on the inhabitants, see dtyAson v. Biera, 
supra. As to persons bom in the' United States since the treaty of indepen- 
dence, see Doe d* Thomas r, Addam (1824), 4 Dow. A By. (x. %) 894'; Dos d. 
Auclmuty v. Muheuter (1826), 3 B. A 0. 771 : Barrow v. ITmBWni (1837), 24 
Jjwv. 327. As to persons bom in Hanover before ac o essio n of Queen 
TMtonaand notnaton]isea,aee Be Stspneg BlsetionBeHtiont baaeson r. DurrasA 
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Under the maxim Nemo pdteat exu^e patnanif natural alle^nee 
is due wherever the subject resides ; and a naturaX-bom 
British subject cannot, apart from statute, divest himself of his 
British nationality so as to free himself from the dui^ of 
alIe^ance(o). But a British subject becoming naturalised in a 
foreign country ceases, in general, to be a British subject (p); and 
any person bom out of the British dominions whose fa^r is a 
British subject may, if of full age, divest himself his Br^h 
nationality by mamng a declaration of alienage {q). From such 
persons, therefore, allegiance would ho longer be due. 

A British subject cannot, however, avail hiinself of the provisions 
of the Naturalization Act, 1870, and by . becoming a naturalised 
subject of an enemy's country divest himself of his duty of 
allegiance in time of war(r), nor can he by so doing commit 
acts of treason with impunity (s) ; and the very fact of naturalisa- 
tion in an enemy’s country with a view , to escaping liability for 
treasonable acts may, it seems, constitute an act of- treason (t). 

Subjects of states under British protection are not British 
subjects (a), but they are entitled to diplomatic proteclaon when in 
foreign countries ; and in foreign countries to which British juris- 
diction has been extended they are, for purposes of jurisdiction, in 
the same position, in general, as British subjects (5). 

(3.) Local AUogianec. 

• 485. Local- allegiance is due from all aliens resident within the 
realm, and, so long as they or their families remain within the 
King’s protection, they are punishable as traitors for acts of treason, 
whether their country is at amity with this country or not(c). 


(1886), 17 Q. B. D. 54. As to the status of persons bom in Scotland after the 
accession of James 1., see Calvin' t Ca$e (1608), 7 Oo. Bep. 1. 

(o) 1 BL Com., let ed., 369, 370, note 1 ; and see B, r. Lynch, ([1903] 1 K. B. 
444. 

( e) Naturalization Act, 1870 (33 & 34 Viet o. 14), s. 6. As to the power of 
makmg a deolaxation retaining British nationality m certain oases, see ibid., and 
title' Axiens,' Yd. L, p. 301. 

(a) Naturalization Act, 1870 (33 & 34 Yiot. o. 14), a. 4; and see title Ai.ienb, 
YoL I., at p. 317. . As to the effect of a certiScate of readmisaion to British 
nationality under the Act, see ibid., s. 8. 

M S. V. Lynch, [1903] 1 K.B, 444, per Lord AXVZBSTQRI, O.J., at p. 468 : 
“Further I am dearly of opinion that s. 6 [of the Naturalization Act, 1870] 
does not empower a British subject to become naturalised in an enemy’s country 
during time of war. . . . Whatever a declaration of war may or may not do, _it at 
any rate prevents Britidi subjects from making arrangements with the King’s 
enemies when such arrangements would constitute crimes against the law of 
the country to wluoh they owe allegiance.’’ 

(<) A. V. Lynch, supra, 

(t) Ibid., per Wills, J., at p. 469 : “ Naturalisation under the droumstanoes 
was itself an act of treason.’’ . - . t 

fa) See p. 448, cod, and title. DKFBHDBirons ANS Colohibs. 

(A) See Hall’s Foreigh Jurisdiotiom p. 128. . , . . , 

ley,Il. r.'Le la 'Mottc' (1781), 21 State Tr. 688; OaMn's C!ms,{1608), ,7j0c> 
Bep. 1, 6 a 3 Go. Inst 4 ; - 1 Bl. Com., 14th ed., SjTO, note 2. The du^ of 
gianes ceases only when the alien withdraws himself, and his family and efte^ 
and he' 'seimAins liable tor.aots or puiposM' of hostility, even in tim'-caae of 
aiding hia.own..oaunti 7 men.' This mle^waa lud down by all fhe.jutees ift 
1707. See I'Eas^P.-O. 62r68 ; Bl.' Com.',* hOMw. S*mNe, an aHeh hi BsiNelor 
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But alle^anoe is not dne from an alien enemy coming to invade the 
realm (d). 

(4.) Acquired Alhgianee. 

486 . Acquired allei^iance is due from aliens becoming natural- 
ised undqr the provisions of the Naturalization Act, 1870(e), or 
being made denizens. Aliens may become denizens either by Act 
of. Parliament, by letters patent, or by conquest (/). The status of 
a denizen is usually conferred by the Crown by letters patent when 
it is desired to confer upon an alien without delay (g), or the 
expense of obtaining an Act of Parliament, some of the privileges 
of a British subject, and may be either absolute, limited, or con- 
ditional (/i). If born out of the United Kingdom, a denizen, unless 
born of English parents, may not be a Privy Councillor or a 
member of either House of Parliament, or enjoy any office or place 
of trust, civil or military (t). The grant of letters of denization by 
the Crown is not affected by the Naturalization Act, 1870 {k). 

(5.) The Oath of Allegiance^ 

487 . Persons entering on certain offices (Z) are required by law 
to take the oath of allegiance, or an affirmation or declaration in 
lieu of the oath, in the manner provided by statute (m), and aliens 
becoming naturalised are also required to take the oath (n). 

The taking of the statutory oath does not add to the natural duty 
of a British subject, who is in all cases bound as though he had 
taken the oath (o). Befusal to take the oath in certain cases, however, 


treason, even if himself abroad, if his family remain here (if. v. Be la MotiSt 
eupra), 

(d) Calvin's Case (1608), 1 Co. Eep. 1 a, 6 b, 3 Co. Inst. 4. 

(e) 33 & 34 Yict. c. 14, s. 9. As to the conditions to be fulfilled and the 
status of naturalised aliens, see title Aliens, Yol. I., p. 301. 

(/) See Calvin's Case (1608), 7 Oo. Hep. 1, 6 a; see title Aliens, Yol. 1., at 
p. 312. 

(^) Five years’ residence being required as a condition precedent to naturalisa- 
tion under the Naturalization Act, 1870 (33 & 34 Yict. o. 14). See title Aliens, 
Yol. I., p. 301, 

(/i) Calvin's Case (1608), 7 Co. Bep. 1, 6 a. 

(t) Act of Settlement, 1700 (12 & 13 Will. 3, o. 2), s. 3, virtually amended 
{scmlle) as to the right to take grants of lands, tenements, or hereditaments 
from tne Crown by the Naturalization Act, 1870 (33 & 34 Yict. c. 14), s. 2. 
See as to the latter provision, title Aliens, Yol. I., p. 301. 

(Xe) Naturalization Act, 1870 (33 & 31 Yict. c. 14), s. 13. 

ll) The only persons requirea to take the oath are those mentioned in the 
Promissory Oaths Act, 1868 (31 & 32 Yict. c. 72), ss. 6, 6, Schedule, the 
Parliamentary Oaths Act, 1866 (29 & 30 Yict. c. 1^, and the Clerical Subscrip- 
tion Act, 1865 (28 & 29 Yici c. 122), ss. 4, 5 (Promissoi'y Oaths Act, 1868, 
(31 & 32 Yict. 0 . 72), s. 9) ; but this provision is not to affect the oaths required 
to be taken by certain pei'sons (f5fd, s. 14), as to whom see Yol. YII., Part YI., 
sect. 1, and to the above must be added Arsons desirous of being naturalised 
(Naturalization Act, 1870 (33 A 34 Yict. c. 11), ss. 7, 9). The oath, as provided 
by B. 9 of the latter Aot, is the same in form as that provided by idle Promissory 
Oaths Act, 1868 (31 & 32 Yict. c. 72). 

(m) As to the making of an affinnation or declaration in lieu of an oath, see 
the Promissory Oaths Act, 1868 (31 St 32 Yict. C. 72), ss. 11—13, and p. 843, 

^ (n) See note (f), aupra, and title Aliens, Ydl. L, p. 301. 

« Oom.j I4th edit p. 369; KarryaU Vt Wilson (1799), 

I 008. « P. 430, Sx. dv 
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entails disqualification from bolding ofiice, or vacation of the ssot.s. 
office if the person has already entered thereon (p), whilst in the The Sub- 
case of clerical orders and preferments the taking of the oath is Ject’s Duty 
a condition precedent to ordination, or to institution or collation, or towards the • 
to the granting of a licence in the case of benefices (j). As regards 
peers and members of Parliament, sitting nn either flouso or 
voting in the House of Commons without having first taken and 
subscribed the oath entails a fine in certain cases (r). 

In all cases and for all purposes where the oath of allegiance is Affirmation 
required to be taken, a qplemn aflSrmation may bo made in lieu of ^ 
taking the oath by any person stating as the ground of his objection ' 
to taking the oath either that he has no religious belief or that the 
taking of an oath is contrary to his religious belief. The affirma- 
tion is of the same force and effect as the taking of the oath itself (^). 

But where an oath of allegiance has been duly administered and 
taken, the fact that the person to whom the same was administered 
had at the time of taking the oath no religious belief does not 
affect the validity of the oath (Q. 

Sub-Seot. 2.— CeneuB . 

488. The nationality of all persons resident in Great Britain and Census of 
Ireland at certain fixed dates, or who were travelling, or on ship- 
board, or, for any other reason, not abiding in the houses of which Britain add 
accounts of the inmates at the fixed time and date were taken, may Ireland, 
be ascertained from the census returns made decennially under 
statutory authority (a). The last census for Great Britain was taken 

(l>) Promissory Oaths Act, 18(i8 (31 & 32 Viet. c. 72), a. 7. As to tho officers 
required to take the oath under that Act, see Vol. VII., Port VI,, sect. 1. 

{q) Clerical Subscription Act, 1865 ('28 & 29 Viet. o. 122), ss. 4, 5 ; and see 
title Ecclesiastical Law. 

(r) Parliamentaiy Oaths Act, 1866 (29 & 30 Viet. c. 19), s. 6; and seo 
A.-w. V. Bradlaugh (1885), 14 Q. B. D. 667, 0. A., and title Parliament. 

(s) Oaths Act, 1888 (51 & 52 Viet. c. 46), s. 1 . This provision is general, and 
relates to all oaths. See also Vol. VII., Part VI., sect 1. 

(<) Oaths Act, 1888 (51 & 52 Viet. c. 46), s. 3. This provision applies 
generally to all oaths. In A,-0, v. Bradlaugh (1885), 14 Q. B. D. 667, 0. A., 
it was held that a person who had no boliol in a Supreme Being had no legal 
ability solemnly to make and subscribe the oath of allegiance in manner 
required by the Parliamentary Oaths Act, 1866 (29 & 30 Viet. c. 19), s. 3, as 
amended by the Promissory Oaths Act, 1868 (31 & 32 Viet o. 72), and was 
therefore incapable of lawfully sitting and voting in Parliament (ibid., per 
liiNDLET, L.J., at p. 716). Since the passing of the Oaths Act, 1888 (51 & 52 
Viet. 0 . 4G), this decision is no longer applicable. 

(a) The most recent census was taken, as to Great Britain, under the Census 
(Great Britain) Act, 1900 (63 Viet o. 4), and as to Ireland, under the Census 
Ireland) Act, 1900 (63 Viet. c. 6). The first census was taken in 1801 as to 
Great Britain. The census has been taken in Groat Britain and Ireland every 
ton years from 1811 onwards. The returns are to be found amongst the 
Parliamentary Papers (see Sing's Index to the Parliamentary Papers, 1801 — 

1900). In 1871 and 1881 the census contained particulars as to certain colonies. 

The preliminary report in the census of 1901 shows-^ll as to C[reat Britain, 
the tables of population and houses in England and Wales, and in the ielaiids 
in the British seas, at midnight on the 31st March, lOOl-Hsee Parliamentary 
pap^, 1901, Cd. 616, xc., 1 : (2) as to Ireland— see Parliaments^ Paper, 1901, 

Cd. 013, xo., 179 ; (3) as to Scotland, tables of ^pulatioD, fOmilies, houses, and 
number of rooms with windows in Scotland ana iin island^, on the 91st Miarch, 

1900— see Parliamentary Paper, 1901, Cd. 044, xc.. 203, : 
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on Mondlay, tho 1st April, 1901, enomerators (6) appointed by 
virtoe of the Act, under the saperintendehoe of the Local Govern*' 
meat Board, and according to the provisions and directions of the 
Act. The forms and instructions used were prepared and issued 
by the Begistrar>Oeneral, with the approval of the Local Govern- 
ment Boara, and the* expenses incurred, with the approval of the 
Treasury, for the purposes of the census were paid out of moneys 
provided by Parliament (e). 

489. In Ireland the census was taken op the days following the 
same date by officers and men of the Dublin Police Force and l^yal 
Irish Oonstabulaiy, with such other persons as the Lord Lieutenant 
directed or appointed, subject, in general, to similar provisions as 
to the particulars as in Great Britain (d). 

490. The schedules prepared by or under the direction of the 
Local Government Board, and filled up by or on behalf of the 
several occupiers (e) of the dwelling-houses designated by the Act, 
contained the following particulars : — 

(1) The name, sex, age, profession or occupation, condition as to 
marriage, relation to head of family, birthplace, and, where the 
person was. bom abroad, nationality, of every living person who 
abode (/) in Great Britain on the night of Sunday, the 81st March, 
1901; and 

(2) Whether any person who so abode was blind, or deaf and 
dumb, or imbecile, or lunatic ; and 

(8) Where the occupier was in occupation of less than five rooms, 
the number of rooms occupied by him ; and 

(4) As. to Wales or the county of Monmouth, whether any person 
who so abode (being of three years of age or upwards) spoke 
English only, or Welsh only; or both English and Welsh (p). 


Oansus (Ghent Biitoitt) Act, 1900 (Sa '^et. & 4), a. 2 (1). 

IMd,, a. 2 (2), (8). In Soothod w». Saoreta^ nnd wpstrar-Gtoneral for 
and wun suntitated for tho Local Oovernmaat Bom and Bagistcar- 
Oeneral reapeotiToly, and oertain other oorreeponding terms are also sabslitated 
(ibid., 8 . 12 (1)). 

(d) 63 Tict. 0 . 6, a. 2 (1). 

(e) The returns were made by the occupiers (as defined by the Act) on 
amedules left by the enumerators at the dweffing.houaes (namely, buildings and 
tenements used in whole or in part for human habitation) in toe course of the 
week ending on toe Saturday next before the census day, namely, Sunday, toe 



asylumSi and all public or charitable institationa detomined upon by the 
Begistrar-General, as to which the enumeration ot the inmatee was directed to 
be made bv the goremorp maetcTp or chief indent officer under inatructiona cent 
by the authority of the Xiocal GoTemment Board s. 6). 

(/) Persona tarayelling or at work on the night 6t the census day, and who 
retted to a house ou the mon^g of the following day, were directed to be 
treated as abidiM in that house on the night dt tilie census day {ibida, si^ 4 (6) b 
(y) 4 (l)s Thescheduleeunder the Act were also to mcLude parric 

Miowing whether'any person who a|K>de in any house iu Scotland on the ] 
o^ec^us d^(b«iin| years M anil upihadB) vpohtl Bnglirii er Q 



846 


Fabt IlI.--:j^ti:ATioK8 betwbbk tsb Crown and Subjsct. 

40L The enomerators were also required to furnish particulars as 
to whether or not houses were occupied or inhabited (and with 
rMpect to each dwelling-house the number of rooms, including a 
kitchen, if^ any, having a window not being a window with a 
borrowed light), and as to the counties, boroughs, parishes, and 
other areas for electoral or administrative purposes, together with 
the eoclesiastioal parishes or districts in which the houses were 
situate (k). 

^ Subject to the approval of the Local Government Board, par- 
ticulars were also directed to be obtained as to persons who during 
the night of the census day were travelling or on shipboard, or for 
an^ other reason were not abiding on that night in any house of 
which account was to be taken (i). 

492. The actual return consisted (1) of a preliminary abstract 
prepared by the Begistrar-General, with the approval of the Local 
Government Board, and directed to be printed and laid before 
Parliament within five months next after the census day, or witW 
fourteen days of the then next ensuing session if Parliament was 
not then sitting; and (2) of a detailed abstract (prepared as above) 
directed to be printed and laid before both Houses at as early a 
date as might be found practicable (Jc). 

493. The Begistrar-General may, if he thinks fit, at the request 
and cost of the council of any county, borough, or urban district, 
cause abstracts to be prepared containing statistical information 
with respect to the county, borough, or district, which can be 
derived from the census returns but is not supplied by the census 
report, and which in his opinion the council may reasonably 
require (i). 

494. A fine of £ 5 , on summary conviction, was imposed b^ the 
Act on officers making default in their duties, or false declarations, 
and on occupiers with regard to offences connected with the returns 
to be made by them (m). It was also {nrovided that any person 
employed in taking the census who communicated any information 
acquired in the course of his employment, without lawful authority, 
should be guilty.of a breach of official trust within the meaning of 
the Official Secrets Act, 1889, which was to apply accordingly (a). 

Sub-Sbot. 8 . — Treeuon and Treaionaih Ojfeneet. 

(1) In Oenmd. 

493. All persons from whom allegiance is due are liable for 
acts of treason (b), but aliens are not liable, in general, unless 

’ (h) Census (Ghrest Britain) Act, 1900 (63 Yiot. o. 4), ss. 6 (2), 12 (4). 

(t) Ibid., s. 7. See as to persona traveHing or at work on tne night in ques- 
tion,' note (/)' on p. 844, ant«. These tetums were to be in<uuded in the 
abstraots. 

(M Ibid., a. 8. 

m Ibid., a. 9. 

(in) Ibid,, a. 11. 

" M Ibid. ■ See as to offioial aeorets, Vol. VIL, Pert Tt., seat. 1. 

{b) Aa to the persona from whom allegiance is due, ste pp. 889 — 84S, onta 
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naturalised (c), or unless they owe local allegSwce to the 
Sovereign ((2). In oitposition to the general rule in criminal oases,' 
acts of treason committed outside British territory are punishable as 
soon as the traitor comes within the jurisdiction («). And the pro- 
vision as to the time within which proceedings may be taken for 
treason, ether than » design or attempt to assassinate the Eipg, 
committed in England, Wales, and Berwick-on-Tweed, nam^, 
three years next after the commission of the offence, does not apply 
to treason committed out of the realm (/)• Such acts of treason 
are therefore, it seems, punishable at any jiime. 

496. The King or Queen recant for the time being, whether 
the rightful Sovereign or not, is within the provisions of the Acts 
relating to treason and protected thereby (^r). But the rightful 
Sovereign out of possession is not, it is said, within the provisions 
of the Acts (h). Neither is a consort (i), and, if it be deemed 
necessary, the latter must be protected by a special Act (k). 

497. Treason is not one of the crimes with regard to which the 
Grown is empowered to make extradition treaties with foreign 
countries (2). 


(2) Trtatm. 

498. It is treason {tn) for any person or persons whatsoever 
within the realm or without (n) to compass, imagine, invent, devise, 
or intend death (o) or destruction, or any bodily harm tending to 


(c) As to aUen women mairying British subjects, seo p. 340, ante; os to 
naturalisf^tion and as to when aliens become British subjects generally, 
see title Aliens, Yol. L, p. 301. 

(d) As to local allegiance, see p. 341, ante. 

(e) See R. v. ZyncA, [1903] 1 B. 444. This is one of the exceptions to the 
Mneral rule by which “ all crime is local.*’ Seo MacUod y. A.~0, for New South 
Wales, [1891] A. G. 465, at p. 458 : The jurisdiction over the crime belongs to 
the country where the crime is committed, and, except over its own subjects, the 
Crown and the Imperial Legislature have no power whatever.” 

If) Treason Act, 1695 (7 & S Will 3, c. 3), ss. 5, 6. See p. 353, post, 

Co. Inst. 7 ; Bao. Abr, Prerog. A. These references refer to the Treason 
Act, '^51 (25 Edw. 3, stat. 5, o. 2), but the same principle would, it is ai)pre- 
bonded, apply to the later Acts. Acts of treason committed against Henry VI. 
while in possession of the crown wore, therefore, punished after the accession of 
Edward IV., although the House of Lancaster were declared usurpers (4 Bl. Com., 
14th ed., 77). 

ill) 1 East, F, C. 54 ; and see note (r) on p. 363, post. 

(i) 3 Co. Inst. 7, and see note (/), supra. As to the pi'oteotion of the person 
of tne Queen Consort, see p. 366, post. 

{&) See p. 367, post. 

(l) See tne Extradition Acts, 1870 to 1906, and title Extradition. In the 
case of killing the Sovereign, the criminal would, semble, be extraditable as a 
murderer, unless the kilUne could be regarded as a political offence. 

(m) Treason was fonneny divided into high treason and petty treason. 

As to the latter, see p. 350, post. Petty treason having been assimilaied < to 
murder by 9 4, c. 31, s. 2, the necessity for the disrinotion no long^ 

exists, ana the offences constituting high treason are termed treason simply** " 

M See supra. * ^ 

^o) As to acts which have been held to constitute a coii#truotive oompassiilkg 

imagining of the Sing’s death, see p. 347, post. 
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death or destmotion, maiming or wounding {p), imprisofiment or 
restiRint of the person of the Sovereign, to express, ntW, or declare, 
by publishing any printing or writing, or by any overt act or 
deed, and such compassings etc. or intentions, or any of them (q). 
Cert^n overt acts of conspiracy and rebellion have been construed 
Rto evidence of an intention to compass the King’s *deatb, or 
as mi imagination thereof (r). Thus, it has beeh held that in 
every rebellion the law intends as a consequent the compassing 
the death and deprivation of the King(«). So, also, a conspiracy to 
depose the Sovereign (a), or a conspiracy to levy war against him {b), 
if manifested by overt acts, has been held to constitute treason ; 
and tho fact of becoming naturalised in an enemy’s country after 
hostilities have commenced, or war has broken out, or, it seems, 


(p) Wliore a prisoner was indicted for disdiarginj^ at the Queen a pistol 
loaded with powder and a certain bullet, it was held tiiatr the jury must be 
satisdod that the pistol was actually loaded, and that it contained more lhan 
the powder and wadding. See E, v. Oxford (184.0), 9 0. & P. 625). As to 
discliarging firearms etc. with intent to alarm the Sovereign, see p. 368, post 

(q) IVeason Act, 1361 (25 Edw. 3, slat. 6, c. 2), as extended by the Tioason 
Act, 1795 (36 Geo. 3, c. 7), s. 1. Tho latter Act extends to Ireland (Treason Act, 
1848 (11 & 12 Viet. 0 . 12), s. 2), and was made perpetual by the Treason Act, 1817 
(67 Geo. 3, c. 6), s. 1. S. 1 of tho Ti-eason Act, 1795 (39 Geo. 3, c. 7), was 
partially repealed by tho Treason Act, 1848 (11 & 12 Viet. c. 12), s. 1. This 
tatter section was repealed by the Statute Eaw Eevision Act, 1875 (38 & 39 
Viot. c. 66), s. 1, but not so as to affect tho repeal effected by it. As to the 
procedure where the overt act alleged in the indictment is an attempt to injure 
m any mannor tho person of the Sovereign, see the Treason Act, 1842 (6 & 6 
Viot. c. 51), s. 1, and p. 352, post 

(r) The doctrines relating to constructive treason wore enunciated in relation 
to the provision in the Treason Act, 1351 (25 Edw. 3, stat. 6. c. 2), as to 
** compassing or imagining the King’s death.*’ They would, it seems, apply 
d fortiori to the definition of troason as extended by tne Treason Act, 1795 (36 
Geo. 3, c. 7), B, 1, partially repealed by the Treason Act, 1848 (11 & 12 Viet. 
0 . 12), s. 1. 

(«) Case of the Earls of Essex and Southampton (1600), 1 State Tr. 1333, 1336. 
This opinion was expressed to the House of Ijords by the two Ohief Justices aAd 
tho Lord Ohief Baron of tho Exchequer. Thoy also expressed an opinion to 
the effect that tho maintenance of armed men by a subject iu order to force the 
King to govern otherwise than according to his own judgment was manifest 
reboUion (ibid.). See also 3 Co. Inst. 14 ; 1 Hale, P. 0. 110, 161. 

(а) Home Toohe^s Case (1794), 25 State Tr. 1, per Etue, O.J., at p«^.726 : 

All the writers state the law to bo • . . that os to the case of a conspiracy 

to depose the [.King, that is a decisive overt act of compassing the death of 
the King.” See ahio Hardy's Case (1794), 24 State Tr. 199, 1379, 1380. The 
facta were similar in both cases, being charged as overt acts manifesting a con* 
spiracy to depose the King and put him to death, the formation of a convention to 
subve^ the ^vemment and depose the King, together with the provision of 
arms for the defence of the convention. The jury acquitted in both oases, but 
the law is to be found in the summing up of the judges. See also p. 351, post 

(б) Case of Sir Richard Ch^ahme, Lord Freston, and Others (1691), 12 
State Tr. 646, 653. In this case tho act of hiring and enterii^ a boat on the 
Thames in o^er to convey papers and documents to the Kiug of Prance, to 
assist him in invading the realm, was held to be treason. See also Qtegfs Cp^e 
(1708}, 14 State Tr. 1371, whore letters to the French minister relating to an 
expedition against Louis XIV. were intercepted; Hcneey'e Case (1758)t 
19 State Tr. 1341, per Loi^ Mansvixu); O.J., 1344: An overt act of the 
iniexition of levying war, or of bringing war upon the kingdom, is settled to be 
an overt act of compassing the Kug’s death.” Sudh cases of conspiracy to 
levy war may also be treats as adhering to the King’s enemies (sMs.). AxA 
see p. 349, post 
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Sbot. 1 naturalisation in a foreign country even before hostilities with a 
The Sab- view to committing treasonable acts, may constitute treason (<$) ; 

Jeot’s Pu^ but most of the offences which have thus been constructively held 
™ constitute treason may now be dealt with under the statutory 
provisions relating to treason felony (d), though in a proper case 
an indictment may still be brought as for the offence of treason 
proper (c). But no person tried for felony may afterwards be tried 
for treason upon the same facts (/). 

Riots, r 499. To ley^ war against the King in his realm is treason (g), 
and this provision has been held to extend to cases of riot for 
various purposes (h). Thus, a riot for the purpose of pulling down 
brothels or brealung open prisons has been held to be treason <t). 
And where riots took place in support of a prisoner undergoing 
trial, and Dissenting meeting-houses were pulled down, and other 
acts of violence committed, it was held to be treason (k). So also 
a riot in order to attain an object of a general or public nature, 
such as the repeal of a law, through intimidation and violence, has 
been held to be treason (1). And many more instances are to be 
found (m). But in such cases, in order to constitute treason, there^ 


(c) R» T. Lynch, [1903] 1 K. B. 444, 459 ; and see p. 341, ante. Naturalisation 
under such circumstances does not protect a person from the consequences of 
treason (ibid,). There are numerous other instances of constructive treason, but 
this branch of the law of treason has lost much of its former importance owing 
to the statutory extension of the definition of treason by the Treason Act, 
1795 (36 Geo. 3, c. 7), since the cases were decided (see note (g) on p. 347, ante), 
as well as to the statutory provisions by which such offences may now in many 
cases be treated as treason felony. See p. 354, poet. 


Id) See p. 354, poet, 

(e) It kr; expre^y provided bv the Treason Act, 1848 (11 & 12 Viet c. 12), 
a. o, that nothing contained in that Act is to lessen the force of, or in any way 
affect, anything enacted by the Treason Act, 1351 (25 Edw. 3, stat. 6, c. 2>. 

(/) Treason Act, 1848 (11 & 12 Viet. c. 12), s. 7. 

m Treason Act, 1351 (25 Edw. 3, stat. 5, o. 2). 

’ (A) The principles underlying the decisions in these cases are iU defined, and 
the law of treason as enunciated thereunder has, according to Sir James 
Stephen, being unduly stretched. See Steph. Hist. Orim. Law, ed. 1883, 
Yof. n., p.' 271. See also Luder’s Law Tracts, ** Oonstnictive Treason.*’ The 
principle that riot may constitute treason was established by JDammarede Oaee 
(1710), 15 State Tr. 521, but the same reasoning is found in 3 (^. Inst. 9, 10, 
where cases of Elisabeth’s reign are cited. 

{%) Meeeenger^e Caee (1608), 6 State Tr. 879, 901, 908. 

(A) Dammare^e Caee (1710), 15 State Tr. 521. 1^ also Willie* Caee (1710), 
15 State IV. 613 ; Purehaede Caee (1710), 15 State Tr. 651. 


multitude assembled with mtent, b^ acts of force and violence, to compel the 
Legislatore to change a law, it is high treason. . . . Whoever incites, advises, 
... or is in any way encouraging to such a multitade assembled with suoih 
intent, though he does not personally appear among them, yet he is equally a 
principal.” 

(m) See €MMe (Lard George) Caee, eupra, per Lord MakspisiJ), O.J.; at 
p, 644: ‘/Insurrehtimis by force and violence to raise the price of . wages; to 
open all prkK»ns, to destroy meetihg-houses, nay to destroy all broth^ to reUtt 
the execution of mRitia laws, to throw down all indosuxes, to alter the established 
lew, or change; idigmn, or to redress mevanees, real or pretended, hate all 

ggheld^vying;^'’ But see note (5), as to the Uw of treseon te 


u 
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mast an insurrection accompanied by force, and for an object of 
a public or general nature (n). Acts of piracy may also, it seems, 
be^ charged as treason if there is an intention to take the King’s 
ships as well as those of the subject (o). 

500. It is treason to be adherent to th^ King’s eq^mies in 
the realm, giving to them aid and comfort in the realm or else- 
where (p). This provision has been held to extend to letters of 
advice and correspondence and intelligence to the enemy to enable 
them to annoy us or to defend themselves, written in order to be 
delivered (q) ; and the case is the same though such correspondence 
is intercepted, and never in fact reaches the enemy (r). 

The apprehension of having property wasted or destroyed affords 
no legal excuse for joining or continuing with enemies or rebels (a). 
But it is otherwise, it appears, where a person joins enemies or 
rebels through compulsion or intimidation, and in j!ear of death, 
and provided he remains with them only whilst the force or fear 
continues (t). The orders of a superior officer afford no excuse 
for consorting with rebels or performing treasonable acts (a). 

501. It is treason for any person to compass or imagine 
the death of the King’s wife (b) during the life of the King, but not 
when she becomes queen dowager (c), nor, it seems, if she be 
divorced ((2), or of his eldest son and heir(e), or, it is said, of the 
heir apparent, whether he be the ffrst-born son of the Sovereign or 
not, but not if he be a collateral (/), or to violate the King's 


(n) 3 Oo. Inat. 9, 10 ; R. v. Frost (1839), 9 0. & P. 129. A person leading an 
arm^ body of demonstrators to procure tiie liberation of political prisoners or a 
mitigation of their punishment, and not intending to take the town or attack 
the military, was held not guilty of treason, though such an offence is an 
aggravated misdemeanour {ibidX 

(o) B, T. Evam (1782), 1 IDast, P. 0. 80 ; 2 East, P. C. 798. Most of the cases in 
the text above may now be treated under the Acts relating to treason felony 

^ 354, post)y or under the Biot and other Acts. See title Criminal Law and 
)OEDURE. The decisions have therefore lost some of their former importance. 
See also note (c), p. 3*18, ante. 

Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2). See also R. v. Lynch^ [1903] 
1 E. B. 444, and pp. 341, 347, ante, 

(o) Henseiife Case (1758), 19 State Tr. 1341, per Lord Mansfield, O.J., 
at col. 1344 ; Cregg's Case (1708), 14 State Tr. 1371, 1376 ; Madane^s Cose (1797k 
26 State Tr. 721, 796, 797. 

(r) Oregg's Case^ supra; Madane's Case^ supra. Such cases may also be charged, 
it appears, as compassing or imagining the death of the King (see p. 847, anfe) 
by conspiimg to levy war. 

is) R. V. MacGrowther (1746), 18 State Tr. 391, 393 ; 1 East, P. 0. 71. 

(Q R. y. MacOrowther^ supra, per Lee, O.J., at p. 394: “The only excuse 
. • ‘ • is force upon the person and the present fear of death. . . . The force and 
fear must continue alt the time he remains . • ., agreeably to the inile in Old* 
castm Case (1419), 1 Hale, P. 0. 50.*’ 

' ■ 1 Bast, P. 0. 71 ; AxtelVs Case (1660), 5 State Tr. 1146, 1175. 

Treason Act, 1361 (25 Edw. 3, stat. 5, c. 2). 

3 Co. Inst. 8. 

See, as to the wife of the heir apparent, 1 East, P. 0. 64, 65. The case of 
JinafB wife would, it is wprehended, be the same. 

(e) Treason Act, 1351 (25 ^w. 3, stat. 5, o. 2). 

{/) 3 Oo. Inst. 8, 9. But see 1 East^ P. 0.^64, where some doubt is expressed 
as to grandsons. 

H,L.— VI. 
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' COKSTITUTIONAI. Law. " 

wife ( 9 >daring his lifetime (h), but not, smbte, if she be divoroed(i), 
or the King’s eldest daughter being unmarried (ft), or the wife ef 
the King’s eldest son and heir (Q daring coverture (m). 

502. It is treason to endeavour to deprive or hinder any 
person ^ho shall bp next in succession to the Crown for the time 
being, according to the limitations in the Acts relating thereto (n), 
from succeeding after the demise of the Sovereign to the Imperial 
Grown of the realm and the dominions and territories thereunto 
belonging, according to the limitations, in the said Acts, and to 
attempt the same maliciously, advisedly, ahd directly by an overt act 
or deed (o). In such a case the abettors, procurers, and comforters, 
knowing the said offence to be done, are equally liable with the 
offender himself (p). 

603. It is treason maliciously, advisedly, and directly by 
writing or printing to maintain and affirm that any other person or 
persons has or have any right or title to the Grown otherwise 
than according to the Acts relating thereto (q), or that the kings 
and queens of the realm are not able, with and by the authority of 
Parliament, to make laws and statutes of sufficient force and 
validity to limit and bind the Grown and the descent, limitations, 
inheritance, and government thereof (r). 

504. Certain other offences made treason by statute («) may 
now, it seems, be treated as murder simply (t). The offences which 


{ff) Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2). As to the liability of the 
Queen Consort for treason, if she consents in such a caso, see p. 366, pori, 
Yiolation in the statute moans carnal knovledge with or without consent. ^ 
1 East,'?. O. 65. 

(h) 3 Co. Inst. 8. 

[i) See note (d) on p. 850, ante. 

Ik) Treason Act, 1351 (25 Edw. 3, stat. 5, e. 2). 

(i) Ibid. This provision would, it seems, apply to the wife of the heir apparent, 
but not if he be a oollateral. See 3 Co. Inst. 8, 9. 

(m) 1 East, P. C. 65. It is otherwise, it appears, if she bo divorced 

(tmj. 

(n) ' The Acts mentioned are the Bill of Bights, 1688 (1 Will. & Max. sess. 
2, a 2), and the Act of Settlement, 1700 (12 & 13 Will. 3, o. 2) ; but the latter 
only now applies. See pp. 321, 822, ante, as to the present title. 

(o) Treason Act, 1702 (1 Ann., stat. 2, o. 21 (a 17, Buff.) ), s. 6. 

Ip) Ibid. 

{q) Hie Acts set out in the statute are the Bill of Bights, 1688 (1 Will. & 
Mar. sess. 2, o. 2) ; the Act of Settlement, 1700 (12 & 13 Will. 3, o. 2) ; and the 
Union with Scotland Act, 1706 (6 Ann. o. 11 ; 5 & 6 Ann. a 8, Buff.}. , 

(r) Succession to the Crown Act, 1707 (6 Ann. o. 41 (o. 7, Buff.) ), s. L ^ese 
statutes, on which this paragraph is based, are stated by some writers to be 
obsolete or of no effect. It is difficult to see how this can be, since they provide 
the principal constitutional safeguard lor the preservation ol the present line of 

Bucoosaioiis 

(s) Tream Act, 1851 (25 Edw. 3, stat. 5, o. 2). These offences are to kill 

the S3ng.'s chancellor, treasurer, or justioes, being in tbrir pkoes doing 
their offim. The ^visions of the Act relating to countetleiting the Elngls 
odnage and the great and petty seals were repealed by the Coinage Offmces 
Act, 1832 (2 A 8 YniL 4, o. 34), a. 1, and ^ Eorgeries AOt, 1880 (11 Qea 4 
ft 1 WilL 4, 0 . 66), 8 . 81. ' ' 

' (D Under the Offleaoes against the Person Act, 1861 ^-ft 80 Tiot. ^ 100). 
The Treason Act, 1801 (25 Edw. 3, stat 0, o. 8), also prorides that, in caae 
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before the yecur 1828 would have amounted to petty treason (a) 
^e now to be deemed to be murder only, and no greater offenoe, and 
iprinoipals and accessories are to be dealt with in all respects as 
m oases of murder (b). 

606 * In order to constitute the offence of treason, the compassing 
and imagining must be evidenced by an overt'act or oveft acts (c), 
and such acts as conspiring, combining, confederating, or agreeing 
for any of the purposes mentioned above (ri), or meeting or 
assembling together and consulting and agreeing (e), or advising, 
persuading, or commanding any person with a view to any of the 
above purposes (/), or assenting to any overtures therefor (^), may 
properly be charged as overt acts, and generally any such acta as 
sufficiently indicate an intention to commit any particular species 
of treason, and conducing to its execution, may properly be alleged 
as acts of high treason, even though the whole plan should prove 
abortive (h). 


SbOT. 2. 

The Sub- 
Jeotfs Duty 
towards the 
CrowxL 

Overt seta 


any supposed treason not specified therein should come before the justices, 
they 8^11 before going to judgment cause it to be showed to the King and 
Parliament, to know whether it shall be adjudged treason or felony. As 
to this clause see Stephen, Hist. Grim. Law, it., pp. 252, 253. As to murder, 
generally, see title OaiMiNAii Law and Piiooeduks. 

(a) The offences constituting petty treason were : — (1) for a wife to kill 
her husband ; (2) for a servant to kill his master or mistress ; (3) for a 
person secular or religious to kill the prelate to whom he owed faith and 
allegiance (Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2) ; and see 1 East, 
P. a 336—338). 

Offences against the Person Act, 1861 (24 <& 25 Yict. a 100), s. 8. 

(c) The Treason Act, 1795 (36 Geo. 3, o. 7), s. 1, provides, as to the offences 
therein mentioned, for expressing, uttering etc., by publishing any printing or 
writing, or by any overt act or deed (see p. 347, a?ite) ; but the same principles 
apply, it is apprehended, to all classes of treason ; und in cases falling within 
the Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2), it is provided by that Act that 
persons should “ thereof be probably " (another rendering appears to be “prove- 
ably’’ : see the Statutes Revised, Vol. 1., p, 110, note 2 ; Vauff/ian^a Case (1696), 
2 Salk. 634) “ attainted by open deed by the people of their condition.** See also 
J?eevard'e Case (1803), 28 State Tr. 345, 349. 

( 3 ) Mtdcahy v. B. (1867), I. R 1 0, L. 12, 35, 36; (1868) L. R 3 H. L. 806. 
Tms case was decided under the Treason Felony Act, 1848 (11 & 12 Yict. a 12), 
but the principles there laid down apply also in cases of treason. For cases of 
treason proper, see Farhyn*$ {Sir Winiam) Case (1696), 13 State Tr. 63; RookwootVe 
Cfaae (1690), 13 State Tr. 139 ; Vaughan's Case (169o), 2 Salk. 634 ; Z^ayef^e Case 
(1722), 16 State Tr. 94; Dtnvni^s Case (1794), 24 State Tr. 1; Hardy's Case 
(1794), 24 State Tr. 199; Watts' Case (1794), 23 State Tr. 1167, 1186, 1187; 
Mmley'e Caee (1803), 28 State Tr. 1183 ; Macintosh's Case (1803), 28 State IV. 
1215 : (XConndl v. R (1844), 11 CL & Fin. 155, 233, H. L. ; R y. Lynchy [1003] 
1 K. B. 444. 

(e) Tongfe Case (1662), 6 State Tr. 226 ; Vane's {Sir Henry) Case (166!^, 
0 State Tr. 119 ; Hespard's Case, supra, per Lord Ellenboaough, O.J., 
at 349. 




O'Conndl v. R (1844), 11 01. & Fin. 155, H. L. 

^)' Assent to overtures is a plain overt act equally as advice, persuasion, 
or Qozomand, to incite encourage, or prooure others to make an attempt upon 
his person (1 East, R 0. 59 ; and see Mvdeahy t. R (1867), I. E. 1 (X L. 
12^ per WniTESiDB, O.J., at p. 35 ; Hespard^s Case, supra. Mere pree^ioe 
at a trecuaonable meeting, coupled with previous mowledge of the deeigA 
and subsequent concealment, is evidence of assent to be left to the jury (i East, 
P. 0 59) ' 

*(&)' JhtfVrSt Cate, $upra,p«r Lend Eixsmbobovob at 34». 330; 
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Sect. 4. 506.»Where the overt act alleged in oases of treason for 
The Sab- compassing any bodily harm tending to the death etc. of the 
jectfg Duty Sovereign is an attempt to injure in any manner the person of the 
towards the Sovereign, the indictment, trial, arraignment, and other proceed- 
Crown. jjQgg place according to the same course and order as in 

Procedure. murder, and in such cases the provisions of the Acts (i) relating 

to trial in cases of treason and misprision of treason are not to 
apply (i). Judgment and execution, however, are to be the same 
as in treason, and this provision is not to affect the punishment for 
treason or misprision of treason (k). In cases of treason peers and 
peeresses are entitled to trial by their peers (Z). 

Two wit. No person may be indicted, tried, or attainted (m) of high 
nesses treason or misprision of treason except upon the oath of two lawful 

necessary. witnesses, either both of them to the same overt act, or one of 

them to one and the other to another overt act of the same 
treason, unless the accused willingly and without violence in open 
court confesses the same, or stands mute, or refuses to plead (n), or 
unless- (in cases of high treason) he peremptorily challenges more 
than thirty-five jurymen (o). 


No acces. 607. In treason there are no accessories either before or after 
soriea in the fact, all such persons being principals (p), since the bare intent 
to commit treason is, in general, actual treason (q). But this 
principle does not apply to misprision of treason, or to any of the 
treasonable offences not amounting to treason proper (except 
treason felony) (r) which do not amount to the legal notion of 
compassing the death of the King, Queen, or heir apparent (s). 

Punishment. 608. The punishment for a person convicted of treason is 
hanging (a). But the Sovereign may by warrant under the sign 


(t) The Acts referred to are the Treason Act, 1695 (7 & 8 Will. 3, o. 3), the 
Treason Act, 1708 (7 Ann. c. 21), and the Juries Act, 1825 (6 Geo. 4, o. 50). 

(j) Treason Act, 1842 (5 & 6 Yict. c. 51), s. 1. 

(k) Treason Act, 1842 (5 & 6 Yict. c. 51), ss. 1,3. 

(l) Stet. 35 Hen, 8, o. 2, s. 2; Treason Act, 1695 (7 & 8 Will. 3, c. 3), s. 11. 
A majority vote is sufficient to acj^uit or condemn, and upon any trial for treason 
or misprision all peers having a right to sit and vote are to be summoned twenty 
days before the trial (ibid,, s. 10). As to trial by the peers generally, see titles 
CouBTs; Criminal Law and Pboobdurb; Parliament. These provisions 
do not extend to any impeachment or other proceeding in Parliament (ibid,, 
s. 11). 

(m) See title Criminal Law and Pbooedure. 

(n) In such cases the court may now direct a plea of not guilty to be entered. 
See the Criminal Law Act, 1827 (7 & 8 Geo. 4, o. 28), s. 2, and title Criminal 
Law and Procedure. 

(o) Treason Act, 1695 (7 & f Will. 3, o. 3), s. 2. As to challenges to the jury 
in cases of treason, see title Criminal Law and Prooedure. 

( p) 3 Co. Inst. 138 ; 1 Hale, P. C. 613 ; 4 Bl. Com., 14th ed., 33 ; 
Thiatlewood^M Case (1820), 33 State Tr. 681, 690. 

(q) See pp. 346, 349, ante, 

(r) See p. 354, post, 

(a) 4 Bl. Com., 14th ed*, 36, (Jucere whether this would apply to cases of 
mason f^ony. See pp. 354, 355, post. As to accessories generally, see title 
Criminal Law and prooedubb. 

men; Treason Act, 1790 

(30 Geo. 3, 0 . 48), s. 1, as to women; botii partially repealed, with regard to 
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manual, countersigned by a principal Secretary of State, direct 
that, in place of hanging, the head of the convicted person shall be 
severed from his body whilst alive, and may also direct and order 
hovr the head and body are to be disposed of (b). The property of 
a person outlawed for not appearing to meet a charge of treason is 
subject ta forfeiture (c). A person may also be convicted t)f treason 
(or indeed of any other offence) by bill of attainder (d), which is 
now, however, practically obsolete. 

d09. In cases of treason or misprision of treason committed 
within England, Wales, and the town of Berwick-upon-Tweed, no 
person may be tried or prosecuted unless the indictment be found 
by a grand jury within three years next after the offence was com- 
mitted («)• This provision does not extend to treason committed 
out of tile realm (/), in Scotland (^) or Ireland, or which may 
therefore, it seems, be tried at any distance of time/ 

(3) Mujpriaion of Tretuon^ 

510. Misprision of treason is the concealment or keeping secret 
of any high treason Qi) by a person who is not a party or consenter 
to it (i). In order to constitute misprision of treason there must, it 


drawing on a hurdle to the gallows, quartering etc., by the Forfeiture Act, 1870 
(33 & 34 Yich c. 23), s. 31. 

(6) Treason Act, 1614 (64 Geo. 3, c. 146), s. 2. In such a case it is lawful for 
the sheriff or other person to whom the warrant or order is directed, or whom it 
shall concern, to carry the same into execution accordingly {ibid.). 

(c) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 1. As to outlawry, see title 
Criminal Law' and Procedure. The forfeiture to the Crown is superior to 
the lord’s right of escheat propter delictum tenentU^ and includes lands, goods, 
and chattels. See title Peal Property and Chattels Beal. By the 
Trea^n Act, 1695 (7 & 8 Will. 3, c. 3), s. 3, any person indicted for treason 
or misprision of treason may bo outlawed and there% attainted upon conviction 
for the offence of treason or misprision of treason. In case of high treason, 
where by law after such outlawry the party outlawed may come in to be tried, 
he is to have the benefit of the Act upon such trial. 

(d) As to bills of attainder^ see titlo Parliament. Sudi a bill might provide 
for the forfeiture of the convicted person’s property or any other penalty, since 
Parliament can make any law. 

(e) Treason Act, 1696 (7 A 8 Will. 3, o. 3), s. 5. _ The provisions of the 
statute 33 Hen. 8, c. 12, as to the trial of treason, misprision, manslaughter, 
and offences involving bloodshed, committed within the royal palaces, before 
the Steward of the Household, are still unrepealed. 

{f) See p. 346, ante. Treason committed out of the realm is to be tried in 
such shire or county before such persons as are appointed by commission under 
the Great Seal. Outlawry in sinm cases is to be of the same effect as against 
persons resident in the realm (stat. 6 A 6 Edw. 6, o. 11, s. 4; see also stat. 
35 Hen. 8, o. 2, s. 1). 

{g) Treason committed by natives of Scotland on the high sea, or in any place 
out of Great Britain, is tio be tried before such commissioners of oyer and 
terminer, and in such shire, stewaxtry, or county of Great Britain as shall be 
assigned 1^ the King's commission, as if committed in such shire, stewartry, 
or county (Treason Act, 1708 (7 Ann. a 21), s. 7). No jperson accused of any 
capital <menoe or other crime in Scotland is to be subject or liable to any 
torture (t'Md., s. 5). 

3tat.l&2Ph 
Easl^P.0. 139. 


|A) 1 & 2 f ha & mt. 0. 10^ •. 8. 
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is said, be a knovledge of the traitor as well as of the treatooeble 
design or ojSence (k). Therefore, if a person has knowledge of an 
intending rising or rebellion, but not of the persons taking part, and 
conceals his knowledge, it is not misprision of treason (1). Bat it is 
otherwise if a person having explicit knowledge of the parlies dia? 
closes only the fact that treason is intended (m). The disclosure of 
the treason ought to be made in convenient time, either to the Eing 
or Privy Council, or to some magistrate or person in authority, and 
it is doubtful whether any other disclosure would be sufficient to 
relieve a person from the guilt of misprisi 9 n (n). Concealment may 
in some cases amount to evidence of assent (o), or possibly of con- 
spiracy (p), and in such a case the person concealing the treason 
would be liable as a principal (g). 

Treason includes misprision of treason, and therefore a person 
suspected of the former may be indicted for the misprision only (r). 

611. Conviction of misprision of treason, for which the oath of 
two witnesses is necessary (s), entails imprisonment for life (a) ; and, 
where sentence of outlawry is passed (t), forfeiture to. the Grown of 
the profits of land during life, and absolute forfeiture of goods (c). 
Peers indicted for misprision of treason are entitled to trial by their 
peers (d). 

(4) Treaton Felony. 

612. It is felony for any person whatsoever, within the United 
Kingdom or without, to compass, imagine, invent, devise, or 
intend to deprive or depose the Sovereign from the style, honour, 
or royal name, of the Imperial Crown of the United Kingdom, or of 
any other of His Majesty’s dominions and countries (e). 

In order to constitute an offence such compassings must be 
expressed, uttered, or declared by publishing any printing or 
writing, or by any overt act or deed(/). A conspiracy for 'the 
separation of Ireland from the Crown of England, and to set up a 


! k) 1 East, F. 0. 139 ; 1 Hale, F. 0. 372. 

0 1 East, F. 0. 139, 140. 
m) Ihid. 
n) Ibid, 139. 

(o) Ibid, A peraon present at a opneultation where treason is hatched, 
and concealing it, is guilty of treason {ThUtlewooJ^% Case (1820), 33 State Tr. 
681, per Abbott, O.J., at p. 690). 

(p) See R. V- Meaney (186'n, I. E. 1 0. L. 500. 

' /6ici.,per Whitesidb, d.J., at pp. 553, 554 ; 1 East, P. 0. 139. 

1 East, F. 0. 140. 

[«}' Treason Act, 1695 (7 & 8 Will. 3, c. 3), s. 2. 

[a) Stats 16 2 Phil. & Idiur. o. 10, s. 8; 1 Hale, P. 0. 374, 375; 1 East, P^ 0. 
140. 

(6) See Treason Act, 1695 (7 Will. 3, o. 3), s. 3. As to outlawry in (sdminal 
oases generally , see tiUe Criminal Law ABD Pboobdubb. 

State 1 & 2 Phil, d; Mar. o. 10, aS; 1 Hale, P; 0. 374, 375 ; t East, F. q. 

(d) Treason Act, 1555 (1 d; 2 Phil. & Mar. o; 10), s. 8; and m nohs (i), 
p. 352, cmfs. For the procedure and rules of eyidence* m eases of tseasMi iUfa 
misnrisian of treason, see title Qbimxnal Law and Pboobdwrb. 

M Treason Edony Ao^ 1848 (11 d 12 Vioi o. 12), s. 8. 
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geparfkte r^nblio by acts of force, such as the deetraction ef pnblie sanr, x 
apd othcf buildings by nitro-glyoerine and other explosives, The Sab', 
evidenced by overt acts of manu^toring nitro-glyoerine in large J^otTs Dot^ 
quantities, has been held sufficient to constitute this offence (jr) ; *be • 

and. a ^nspiracy to levy war for a public purpose, such as the 
separatitp of . Ireland, is sufficient to support an indiotiuent for 
compassing to depose the Sovereign (h). 

So also the storing and sending of arms to be used in aid of a Suppijing 
.treasonable confederacy, having for its object the overthrow of the 
Goverament in any part of the Sovereign’s dominions, has been held * 

sufficient to constitute tfiis offence (i). In such a case the person 
who supplies the arms with knowledge of a traitorous object, 
ibough himself not caring about it, but for the sake of gain, is guilty 
of the offouce (k). Moreover, the mere fact of being in possession 
of explosives, under such circumstances as to lead to the inference 
that they can only be intended for the destruction* of property in 
order to overturn the Government by violent means, is a sufficient 
overt act to support an indictment for compassing to depose {1). 

513- It is felony for any person whatsoever, within the United war. 

Kingdom or without, to compass, imagine, invent, devise, or 
intend (m) to levy war against tlie Sovereign within any part of the 
United Kingdom in order by force or constraint to compel him to 
change his measures or counsels, or in order to put any force or 
constraint upon, or in order to intimidate or overawe, both Houses 
or either House of Parliament, or to move or stir any foreigner or 
stranger with force to invade the United Kingdom, or any other of 
the Sovereign’s dominions or countries under the obeisance of the 
Sovereign (n). The compassing etc. most be expressed by overt act 
as in the case of compassing to depose (o). 

When such acts of force have been contemplated or committed, it 
will be sufficient to show an intention for some public purpose. 


M R. V. OallagJier and Other* (1883), IS Cox, 0. 0. 291, per Lord Ck>i,BBn>OB, 
O.J., at p. 317. The ]^risonors in 1^8 case were members ot the ** Fenian 
Bro^erhood,” whose object was to preserre the freedom of Ireland by force 
alone. There was evidence to show that one of their number directed the move- 
ments of the others, another manufactared nitro-glycerine, whilst others saw to 
its removal to London. There was also evidence to show the intention of 
destroying the House of Commons and the Scotland Yard ofidces, as well as other 
public buildings. These acts were also held to constitute the offence of levying 
war (see par, 613). 

(h) Mukahy v. R. (1867), I. H. 1 0. L. 12 ; (1868) L. B. 3 H. L. 306. 

(i) R. V. Davitt and Another (1870), 11 Goz, 0. 0. 676, 681, 683. It is treason 
f^ny if the arms are intended to be used in subverting the Sovereign’s 
authority {ibid., 682). 

Oc) im., 683. 

(Q R. V. Deaey and Othen (1883), 16 Cox, C. 0. 334. Other principles relating 
to overt acts, which are the same ^nerally in treason felony as in treason, are 
treats of at pp. 361, 362, ante. 

m ** « a « AM 


. (fO Tcea^ Felony Act, 1848 (11 & 12 Yiot. o. 12), s. 3, as 
by ue Statute Law^ Bevision Anta 1^1 And 1892 (64 A J 


Schedule; 66 ft 66 Yiot a. 18, s. 1, 
(fi) See p. 3Ht anfs. 


1801 and 1892 (64 ft 66 Yiot Oi 
ihedule). 
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such as the overthrow of the Government in any part of His Majesty’s 
dominions, or to frighten either House of Parliament into doing 
what they would not otherwise have done, to constitute the act a 
felony (p). 

To constitute the offence of compas^g to levy war, it is 
sufficient <ito show an intention to use violent measures directed 
against either the pi:operty of the Sovereign or the public, or the 
lives of the Sovereign’s subjects, for some public purpose, and not 
from private spite or enmity a^inst any particular subject ( 9 ). 
Thus, the manufacture of explosives, with the intent to destroy 
public and other buildings, in order to ol)tain by force a separate 
government for Ireland, has been held to be within the section (r). 
Nor is it necessary that there should be an assembly in force, 
since the means of science have in many cases enabled one man 
to perform the same work as many («). 


fndifltipent. 514. In an indictment for any of the above felonies any number 
of overt acts may be charged (t) ; and if some, though not all, of the 
overt acts alleged are sufficient and sufficiently charged, a conviction 
will be sustained (a). 

The indictment will not be bad if the overt acts alleged amount to 
treason (b), and the person charged will not on that account be 
entitled to be acquitted of the felony (c). But no person tried for 
any of the above felonies may afterwards be prosecuted for treason 
upon the same facts (d). 


Pnntabment. 515. In the case of any of the above felonies every principal in 
the second degree, and every accessory before the fact, is punishable 
in the same manner as the principal in the first degree is punishable 
by the Act (e); and every accessory after the fact to any such felony 


(p) Under the Treason Felony Act, 1848 (11 & 12 Yiot. 0 . 12 ), s. 3 (B. v. 
OaUagher and Other* (1883), 13 Oox, 0. 0. 291, per Lord CloiiBRiDax, O.J., at 
pp. 317, 318} ; see also B, v. Mvkahy (1867), 1. B. 1 0. L. 12 ; B. v. Meaney 
(1867), L B. 1 0. L. 300. As to the principles relating to overt acts in treason, 
which are the same generally in treason felony, see p. 351, ante. 

( 9 ) B. V. OaUagher and Ottier*, *uyra, per Lord Colebidqb, O.J., at p. 317. 

(r) Und. 

(a) Ibid, As to other principles relating to levying war, see pp. 348, 333 , 
ante. 

(t) Treason Felony Act, 1848 (11 & 12 Yiot. 0 . 12 ), s. 3 . 

(a) Mtdeahy v. R. (1867), L B. 1 0. L. 12 ; (1868) L. B. 3 H. L. 306. Here 
the overt acts charged were “combining, conspiring, confederating, and 
agreeing ” with certain named persons, and with divers others, to raise i^oneo- 
tion eta Judgment was sustamed, though some only, and not all, of the acts 
alleged were proved ; as to overt acts, see also p. 331, ante. 

(o) Treason Felony Act, 1848 (11 & 12 Yict. 0 . 12 ), s. 7 . 

\c) Ibid. 

(a) Ibid. As to indictments generally, see title CniiiurAL Law awd Pbo* 
OBDUKB, 

(e) Treason Felw Act, 1848 (11 & 12 Yiot 0 . 12 ), s. 8 . See also B. v. 
Mtaney, supra. Hm the person charged was an active member of an 
assomation in Amexim connnected with branch associations in Irelaad. No 
overt act was* committed by the prisoner hbnself (though snch were oom« 
mtM W members in Ireland), nor had he been in Irelaad at any *<»»»■ 
dunng the existence of the assomation in Lrebud or America {iUd,, 313). 
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is on conviction liable to be imprisoned with or without hard labour 
tor any term not exceeding two years (/*)• 

At the trial of any of the above felonies the court may not order 
payment to the prosecutor or witnesses of any costs incurred in 
preferring or prosecuting the indictment ig). 

Any person convicted of any of the above felonies may be 
sentenced to penal servitude for life, or for any period not less than 
three years, or to imprisonment for any term not exceeding two 
years with or without hard labour (A). 

(S) TrecLtonahU OffemM, 

616. In addition to the offences constituting treason and treason 
felony certain offences in the nature of treason have been made 
punishable with death, various terms of imprisonment, or with the 
penalty of a prcemunire. 

The offence of wilfully and maliciously setting on fire or burning, 
or otherwise destroying His Majesty’s arsenals, magazines, dock- 
yards, vessels of war, and certain other Government property (i), or 
causing, aiding, procuring, abetting, or assisting such burning or 
destruction is punishable with death (k). 

617. Certain offences with relation to obtaining bulls, excom- 
munications, and other matters from the see of Borne (Q, affirming 


The charge was held good by six of the Irish judges against four because **in 
the case of conspiracy, as also in the case of treason, there are no accessories, 
all are principals*’ per Whiteside, O.J., at pp. 653 — 4). 

(/) Treason Felony Act, 1848 (11 & 12 Viet, o. 12), s. 8. 
iff) Ibid., s. 10. 

(h) Treason Felony Act, 1848 (11 & 12 Viet. c. 12), s. 3, as amended by the 
Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. 

(t) The Act also includes His Majesty’s ships or vessels of war, whether 
afloat or building or begun to be built iu any of His Majesty’s dockyards, or 
building or repairing hy contract in any private yards, for the use of His 
Majesty, or any of His Majesty’s rope yards, victualling offices, or any of the 
building erected therein or l^longing thereto ; or any timber or materials 
tiiere placed for building, repairing, or fitting out of ships or vessels ; or any 
of His Majesty’s milita^, naval, or victualling stores, or other ammunition of 
war, or any place or places where any such military, naval, or victuaUing stores 
or other ammunition of war is, are, or shall be kept, placed, or deposited. 

(k) The Dockyards Protection Act, 1772 (12 Geo. 3, c. 24), s. 1, and see 
titles Obiminal Law and Pkooedttiie ; Shipfinq and Navigation. The Act 
applies to oflences within the realm, or in any of the islands, countries, forts, 
or places thereunto belonging {ibid.). Any person committing any of the 
enumerated offences in any place out of the realm, may be indicted and tried 
for the same either in any shire or county within the realm in like manner and 
form as if the offence had been committed within such shire or county, or in 
the island, country, or place where the offence was actually committed, as His 
Majesty may deem most expedient Ubid., s. 2). The offence is expressed to be 
punishable as a felony without benefit of clergy, and the death penalty on con- 
victions of UAonj was abolished in all cases, except for felonies excluded 
the benefit of clergy prior to the 14th November, 1826, or made punishable with 
deathby rtatute passed after that date (see the Qrimmal Law Act, 1827 (7 & 8 
Geo. 4, 0 . 28), s. 7 ; as to Ireland, the Criminal Law (Ireland) Act, 1828 (9 
Ge^ 4, 0 . 64), s. 13). Piracy with violence is punishable with death under the 
Piracy Act, 1837 G 4 A 1 Viet. o. 88), s. 2. 

(9 ^ the stotutea of 1633-4 (26 Hen. 8, co. 19, 20, 21} ; 1636 (28 Hen. 8, 
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ttie povmt bf Parliament to legislate without the Orown (m)/or the 
right of any person to the Grown other than persons in the present 
line of succession (n)i or denying the right of the Grown and 
Parliament to limit the succession to the Crown (o)/ together with 
certain offences connected with assisting at royal marriages (p), and 
refusing tO confirm, invest, and consecrate a bishop when nominated 
by the Grown (g), are made punishable with the penalty of a 
pramunire (r). 

518. Gertain offences of a treasonable nature are also made 
punishable by various terms of penal sertitude or imprisonment. 
Such offences relate to attempts to injure or alarm the Sovereign 
by aiming or discharging firearms, striking or attempting to strike 
the person of the Sovereign or the like (a), riotously pulling down 
churches, chapels, meeting-houses, and other buildings (t), tumul- 
tuously petitioning the Grown or either House of Parliament (a), 

0 . 16); 1 Eliz. 0 . 1 ; 3 Eliz. o. 2 ; Eeligious Disabilities Act, 1846 (9 & 10 
Viet, ol 69). 

(m) See the statute 1661 (13 Gar. 2, stat. 1» c. 1), and p. 388, post. 

(n) See the Succession to the Crown Act, 1707 (6 Ann. c. 41 ; a 7, Euff.), 
and p. 350, ante. 

(of Ibid. 

' p) See p. 311, post. 

1633-4 (26 Hen. 8, c. 20), 8. 7. 

/r) As to the penalty of preemunire, see note (a), p. 323, ante. 

(a; Treason Act, 1842 (6 A 6 Viet o. 61), s. 2, as partially repealed by the 
Statute Law Bevision Act (No. 2), 1888 (61 & 62 Viet. c. 67), s. 1 ; and the 
Statute Law Beyision Act, 1692 (66 & 66 Viet. c. 19), s. 1. The offences 
named are to wilfully discharge or attempt to discharge, or point, aim or 
present, at or neea to the person of the Sovereign, any gun, pistol, or 
any other description of firearms, or other arms whatsoever, whether con- 
taming any explosive or destructive material or not; or to discharge, cause 
to be dischargod, or attempt to discharge any explosive substance or mateiial 
near the person of the ^vereign; or to wilitdly strike or strike at or 
attempt to Strike or strike at the person of the Sovereign with any offensive 
weapon, or in any other manner whatsoever; or to wilfully throw or attempt 
to throw any substance, matter, or thing whatsoever at or upon the person 
of the Sovereign with intent in any of such cases to injure his person, or to 
alarm him, or to break the public peace, or whereby the public peace nmy be 
broken ; or to wilfully produce or nave near the person of the Sovereijm any 
gun, pistol, or any other firearms or other arms whatsoever, or any ex^osive, 
destnictive, or dangerous matter or thing whatsoever, with intent to use the 
same to injure the Sovereign’s person, or to alarm him. Any of these offences is 
a high misdemeanour, and on conviction thereof a person may be sentenced at 
the discretion of the court to imprisonment (no term is named by the Act), and 
during such imprisonment to be publicly or privately whipped not more than 
thrice, in such manner and form as the court directs. Nothing in these'provisions 
is to alter the punishment which may be inflicted for treason or misprision of 
treason {ibid., s. 3). « 

(f) Mweious Damage Act, 1861 (24 A 26 Viet. o. 97), s. 11, as pjsrtiolly 
T&peolod by the Statute Law Bevision (No. 2) Act, 1893 (66 A 67 Yici o. 64)^ 
8. 1 ; and see title Obibonal IiAW Aim PnocsibintE. 

(a) 13 Oar. 2, ^t. 1, c. 6. Under tnia A6t it b an offence, ptmi^ble^bv 
fine not exceeding £100 Ahd not more th^ three months’ impi^hmehti & 
solicit, labour, or procure the getting of the handsbr consent pf motp man twpniy 
persons to any petition, Pomdaint, or rememstrance addbreised to thb King p]^ both 
Houses or eithw House Of Faifiament f or thP lilteration of ^Epatters'estabUcAiM 
. ^ bw in Ohur^ or State unless with the pouMpt of three or xuorejustioiss^lt^ 
where tim matter sj^ the assiees dr gepow^ft^^ 

Xondou, of the Lord Mayor, aldermen, and oommohil, & common eowdl 
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iooiting soldiors and sailors 'to mutiny (6), anaigtiTig prisoners of Sao*. 9. 
war to escape (c), the formation of secret societies and the adminis- The SiA- 
taring of unlawful oaths (d), unauthorised drilling and practising ject’s Duty 
military exercises^ (e), ofiences connected with the composing, print* towards 
ing, and publishing of seditious libels (/), riding armed secretly Cfown . 
with mep at arms to take or restrain others (g), and riding armed sidw 
by night or day in fairs or markets, or in the presence of the justices, arme£ 
or other ministers, or in any part elsewhere (h). 


Part IV. — The Royal Family. 

Sect. 1. — Members of the Royal Family. 

619. For certain statutory purposes the Royal Family is limited The Royal 
to the descendants of the body of George II. (i), and as such now Family, 
comprises His Majesty King Edward YU. and the descendants of 
the following persons : — (1) His Majesty King Edward VII. ; 

(2) the late Queen Victoria; (3) the first Duke of Cumberland 
and Teviotdale, fifth son of George III. and King of Hanover (J ) ; 

(4) the first Duke of Cambridge, seventh son of George III. and 
uncle of the late Queen Victoria {k). 


assembled ; or to repair to His Majesty, or to both Houses or either House of 
Parliament, upon pretence of delivering a petition with more than ten persons 
at any one time. The offence must be prosecuted within six months, and 
proved by two credible witnesses. See also title Parliament. 

(5) See Incitement to Mutiny Act, 1797 (37 Geo. 3, o. 70), made perpetual by 
the Incitement to Mutiny Act, 1817 (57 Geo, 3, o. 7), and partially repealed by 
the Statute Law Revision Act, 1871 (34 & 35 Viet. o. 116). As to punishment, 
see also the Punishment of Offences Act, 1837 (7 Will. 4 & 1 Viot. o. 01), s. 1, 
partially repealed W the Statute Law Revision Act, 1892 (55 & 56 Viot. o. 19). 
(c) rasoners of War (Escape) Act, 1812 (52 Geo. 3, c. 156). 

(<Q See Unlawful Societies Act, 1799 (39 Geo. 3, o. 79) ; Seditious Meet- 
ings Act, 1817 (57 Geo. 3, o. 19) ; Unlawful Oaths Act, 1797 (37 Geo. 3, 
c. 123). See title Criminal Ijaw and Proobdttre. 

(^) See Unlawful Drilling Act, 1819 (60 Geo. 3 & 1 Geo. 4, o. 1), and title 
RotaXi J'oroes. 

(f ) l^e title Libel and Slander. As to a d.ocument inciting to murder 
foreign sovere^s, or calculated to disturb foreign governments, see R. t. 
Anixynelli and Barber (1905), 70 J. P. 4. 

(g) See the Treason Act, 1351 (25 £dw. 3, stat 5, o. 2). 

Statute of Northampton, 1328 (2 Edw. 3, o. 3). An exception is made by 
the Act in favour of the King’s servants in his presence, and nis ipinisters in 
the execution of his precepts or their office, and persons of their company or 
assiafing^ them, also upon a coy made for arms to keep the peace (»5f(f,). This 
statute IS declaratory only of the common law (compare Knighfe {8tr John) 
(km (1686), 3 Mod. Rep. 117), and a person discharging firecu^ in a publio 
sti^may be indicted thereunder. 1^ i?. v. Meade (1993),' 19 T. Ii. B. 540, 
per Wills, J. 

(t) IVxir the purposes of the Royal Marriage Aot, 1772 (12 Geo. 3, o. lib ase 
p. 370, jposf. As to the persons to whom the au&mty of the Eing exteii^\a% 
oorumop law, seep. 364, jpoff. . 

(i) ji^to the title to the throne of Hanoyeri saa nota (^), p. 361, 

(a> a tist of the yarioiMi ^esoendi^fia •oji ?eerag«v w, tIKlk 
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• Sect. 2. — -The King or 'Queen Regnant, 

Sub-Seot. 1. — BtyU and 

620. Alterations or additions to the royal style and titles are 
made under statutory authority, and are customarily announced to 

the nation by proclamation (J). 

% % ^ 

521. The present royal style and titles (w) are — “ Edward VII. 

by the Grace of God of the United Kingdom of Great Britain (n) 
and Ireland (o) and of the British Dominions beyond the Seas 
King, Defender of the Faith (p). Emperor of India.” 

The King also bears the title of Eafl of Dublin, which is 
inheritable by future Kings (^), and is Duke of Lancaster by 
inheritance (r), whilst the title of Duke of Cornwall vests in 
him until the birth of an Heir Apparent, when it shifts to the 
latter (s). As to Lancaster (and semble as to Cornwall also) the 
title of Duke merges, it is said, in that of King(0. 

Though the style of “ Emperor ” is not assumed by the Sovereign 
except with regard to India (u), the King’s Majesty is declared to 

{1) This is the present practice, though formerly, it seems, additions have been 
maae without statutory authority (see Vn/ra). The titles home by Queen 
Victoria until 1876, when the style of ** Empress of India’* was added (see 
note (ti), infra), were those established by proclamation of George HI., under 
the Union with Ireland Act, 1800 (39 & 40 Geo. 3, c. 67), art. 1 (see the 
London Gazette, 3rd January, 1801). As to the confirmation of tho title of 
•‘Defender of tho Faith” by Parliament in the reign of Henry VIU., see 
note (p), infra, 

(m) Tne latest addition to the title was authorised by the Boyal Titles Act, 
1901 (1 Edw. 7, 0 . 15), which, with a view to the recognition of the colonial 
possessions, empowered His present Majesty by proclamation to make such 
additions to the royal style and titles then appertaining to tho Imperial Crown 
of the United Kin^om and its dependencies as to His Majesty might seem fit. 
The present title was announced by proclamation of 4 th November, 1901 (see 
the Lon^^ Gazette of that date), the words ” and of tho British Dominions 
beyond the Seas ” being added to the former titles. 

(n) The title “Magnee Britannise” was first assumed by James I. in an edict 
to for^n princes (^e Reliquiae Spelmannianae, 241). 

(o) The title “ Dominus Hiberniae” was first assumed by Edward IV., his 
titles being “ Bex Angliae et Franciae et Dominus Hiberniao.” This was subse- 
gently changed by Henry VIH. to “Rex Angliae et Franciae et Hiberniae” 
(Reliquiae Spelmannianae, 241). 

(p) The title of “Defensor Fidei” was conferred by Pope Leo X. upon 
Henry YIIL as a reward for the latter’s book against Luther (the authenticity 
of which has been doubted). The title was subsequently confirmed by Pope 
Clement VII., but withdrawn when Henry YIH. was deposed by papal bull. 
The title was, however, subsequently confirmed by stat. 35 Hen. 8, o. 3, repealed 
by 1 & 2 Phil. & Mar. c, 8, s. 4. It has been said by some writers that the title 
was used prior to the rei^ of Henry VIII. (see Oldmixon’s History of England, 
ed. 1739, 35, 36 ; Reliquiae Spelmannianae, 2^1. For the bull conferring the 
title, see Lord Herbert's Life and Bei^^ of Henry VIIL, ed. 1521, 95). 

(jr) Queen Victoria conferred this title by letters patent in 1849 upon His 
present Majesty, then Prince of Wales, and his heirs, “ Kings of Great Britain 
and Ireland ’* (see the London Gazette, 11th September, 1849). 

(r) As to the history of the title to the Dudhy, see Vol. Vn., Part VIL, 
sect. .4. 

(«) ^ p. 368, poet. As to the Duchy generally, see Vol. VIL, Part VIL, 
Sect. 4. 

(0 Caw of the Dwhy of LmoaeUfr (1561), Plowd. 212. See also the s. o. 

r* X Cental) Jenk. 224, fiomen duoie mergitur in nomine regie, 

(u) The style of “Imipress of India” was assumed by Queen Victoria by 
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be Imperial,” and his dominions an “ Empire,” bji varions 
statutes (a). 

The King may not rule his subjects as King of any foreign 
country (b), but only as Ein^ of England and the dominions 
belonging thereto as expressed in the royal title (c). 

Sxtb-Seot. 2 . — Boyal EnaignB and Armorial Flagi and Bannen. 

522. The royal arms or ensigns armorial of the United 

Kingdom and the British dominions are quarterly, the first and 
fourth being the arms of England, the second of Scotland, and the 
third of Ireland (d). * 

523. Licences may be granted by the Crown to use the royal 
arms (e). But a grant of a patent under the Patents and Designs 
Act, 1907» is not to be deemed to authorise the patentee to use 


proclamation of 28th April, 1876, under the Royal Titles Act, 1876 (39 & 40 
Viet. c. 10), with a saving, however, as to all charters, commissions, letters patent, 
grants, writs, appointments, and other like instruments not extending in their 
operation beyond the United Kingdom (see the London Gazette, 28th April, 
1876). 

(a) See stat. 24 Hen. 8, c. 12 ; Bill of Rights, 1688 (1 Will. & Mar. sess. 2, o. 2) ; 
Royal Titles Act, 1876 (39 & 40 Viet. c. 10); Royal Titles Act, 19oi 
(1 Edw. 7, c. 15). The preamble to the statute 24 Hen. 8, o. 12, commences: 

Whereas by divers sundry old authentic histories and chronicles, it is manifestly 
declared and expressed that this realm of England is an Empire, and so hath 
been accepted in this world, governed by one supreme head and King, having 
the roval estate and dignity of the Imperial Crown of the same,” etc. 

(5) George I. was Elector of Hanover, and the title of ** King of Hanover*’ 
was assumed by George IIL and borne by succeeding Sovereigns until the 
accession of the late Queen Victoria in 1837, when, owing to the operation of 
the Salic law, the Duke of Cumberland, fifth son of Georgo III., becfime King 
of Hanover. 

(c) As to the statutory provisions relating to foreign influence, see p. 381, 
mat. When Edward III. claimed the throne of Frtuico, it was feared that 
England might become an appendage of that country ; hence it was enacted by 
the statute 14 Edw. 3, stat. 5, that **the realm of England and the people 
thereof should not at any time to come be put in subjection nor in obeisance 
of the King, his heirs or successors as Kings of France.” The ancient claim 
of the Crown to the throne of France was preserved by the Bill of Rights, 1688, 
and the Act of Settlement, 1700 (1 Will. & Mar. Sess. 2, c. .2), which purported 
to confer “the imperial Crown and dignity of the realms of Englana, France, 
and Ireland ” (see note (n), p. 321, ante, and p. 322, ante). The style and title 
of Kiim of France was retained by the various Kings and Queens of England 
from Edward III. down to George 111., when it was discontinued by his 
proclamarion announcing the royal title (see note (0> p. 360, afUe. 

(d) Proclamations of the Ist January, 1801, as amended by proclamation of 
26th July, 1837 (see Stat. R. & 0. Kev» Vol. I., Arms, pp. 1, 8), issued 
under the authority of the Union with Ireland Act, 1800 (39 & 40 Geo. 3, 
c. 67), art. 1, which empowered the Crown to appoint by proclamation the 
ensigns armorial and the flags and banners of the United Kin^om and the 
dependencies thereto belonging. By the first proclamation the fleur-de-lys of 
France quartered by Edward Ilf. were directed to be omitted, and the 
escutcheon representing the arms of Hanover was to be ensigned with the 
Electoral bonnet. In 1816 George III. assumed the title of King of Hanover, 
and the bonnet was replaced by the crown. On the accession of Queen Victoria 
the D^e of Cumbeuand became King of Hanover (note (5), iupra), and 
the arms of Hanover were directed to be omitted from the to^ arms by a 
proclamation of 26th July, 1837. 

(a) Under the Stamp Act, 1891 (64 ft 66 Viet. o. 39), ss. 1, 2, Sohed. L, 
Ifltm patent of any franchise, liberty, or privilege to any pereon or body 
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Chd royal armSi or to place the royal arms on any paten^ 
TheSIntf or article (/), and any person who without His Majesty’s authority 
_Qu 6 ^ uses the royal arms (or arms so nearly resembling them as to 1 m 
R egnant, calculated to deceive) in connection with any business, trade, 
calling, or profession, in such a manner as to be calculated to 
lead to the belief that he is duly authorised so to do,, is liable 
to a fine not exceeding £20 on summary conviction ( 9 ). 

Royal 524. The Boyal Standard is the personal flag of the Sovereign, 

standaxd. gnfl cannot properly be flown without His Majesty’s permission, 
which is, it seems, only granted when either the King or Queen is 
present (k). 

Union Jack. 526. The Union flag (or Union Jack), which is directed to be 
used in all His Majesty’s flags, banners, standards, and ensigns, 
both at sea and on land (t), is azure, the crosses saltire of St. 
Andrew and St. Patrick quarterly per saltire, countercharged 
argent and gules ; the latter fimbriated of the second, surmounted 
by the cross of St. George, of the third, fimbriated as the saltire (k). 

Unless authorised by warrant from the Grown or from the 
Admiralty, ships or boats belonging to any British subject are 
prohibited from hoisting any distinctive national colours (except 
the red ensign {1), or except the Union Jack with a white border), 

politic or corporate arc subject to an impressed stamp duty of £30 ; whilst the 
nant of arms or armorial ensigns only, under the sign manual, or by any of 
toe Kings of Arms of England, Scotland, or Ireland, is subject to an impressed 
stamp duty of £10. 

(/) Patents and Designs Act, 1907 (7 Edw. 7, 0 . 29), s. 90 (1). 

(y) i6id, s. 90 (2). But nothing in this provision is to be construed to affect 
the rights (if any) of a proprietor of a trade mark containing such arms to 
continue to use such trade mark Joists of the persons authorised to 

use tha.J'oyal arms are published occasionally in the London Gazette (e.y., 
London Gazette^ 27th January, 1885, 360>-362). And see title Tbadb Mares 
AED Debions. 

(A) See per the Earl of Orewe in answer to a question put to His Majesty’s 
Oovemment in the House of Lords (ParL Deb. 4th Ser. vol OXOn., 
679, 680. 

(t) Union with Scotland Act, 1706 (6 Ann. c. 11 ; 5 & 6 Ann. o. 8, Buff.), 
art. 1. By Order in Council, 9th July, 1864, the classification of His Majesty^s 
diips under the denomination of the red, white, and blue squadrons was dii^n- 
tinued, and it was directed that in future the white ensign ifiiould be used by 
all His Majesty’s ships in commission, the blue ensign by merdumt ships 
commanded by officers of the Boyal Naval Beserve mth. permission of the 
Admiralty, and the red ensim by all other ships belonging to His Majesty’s 
subjects (see Stat. B. ft O. ^v., Yol. 1., Anns. As to the use of tne red 
ensign by Briti^.subjects, see the text, iWra). 

(kj Proclamation, Ist January, 1801 (Stat. B. ft O. Bev., Yol. I., Ann6, 
p. 1), under the authority of tho Union with Ireland Act, 1800 (39 ft 40 Geo. 3. 
0 . 67), art. 1. 

({} The rod ensign usually fiown by m^chant ships, without any defacement 
or modification whatsoever, is dedared to be the proper national colours for all 
shi^ and boats belonging to any British subject, except in the case of His 
Majesty’s ships or boats, or ships or boats flowed to use any dther hatienal 
colours in pursuance of a warrant from the Crown or from't^ Aduuratty 
(Merchant Act, 1894 (57 ft 58 Yict. c. 60), s: 78 (1)}; As to the 

oooasionaon. which the proper naflonal colours must bs hoisted and the penalty 
, lor default, see the Merchant Shipping Act, 1894 (57 ft 56 ^ct. o. 60); s. 74; 
ud genenmy hereon see titles j^viRAxrr, ' Yol, I,, at p. t7 > Suiptoto a 
|F 4ViqAriog 
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or any coloors usually worn I5y Hin Majesty’s ships, or rraembling Saox. 2 . 
t^osa of His Majesty, or the pendant usually worn by His Majesty’s The Hag or 
ships or any pendant resembling the same, and the master of the Qdasii 
ship or boat, or the owner of the same if on board, and every other 
person hoisting the colours or pendant, are liable to a fine for each 
offence not exceeding J6600 (m). The Union {ack may b^ fiown on 
land by ’every citizen in the Empire, as well as on Government 
buildings (n). 

526. Special fiags are appointed to be used by the Preventive Spw^i Ue». 
Service ( 0 ) ; and merchant ships whilst commanded by officers of 

the Boyai Naval Beserve with permission of the Admiralty (p), and 
the liord Lieutenant of Ireland whilst on board His Majesty’s 
ships (q), are entitled to use distinctive flags. 

Sub-Seot. S . — Who ii King Regnant. 

* 

527. Every King for the time being, whether he be an usurper King regnant 
or not, is a King regnant and is protected by the law of treason (r), 

and references in statutes to the reigning Sovereign are to be con- 
strued as references to the Sovereign for the time being, unless the 
contrary intention appears (s). 

Sub-Sect. Queen EegnanU 

528. The status of a Queen regnant is the same as that of a Queen 
King; she may exercise the regal power as fully in all respects as a >fegnant. 
King regnant, and the mention of the King in statutes includes a 
Queen regnant (0« 

Sub-Seot. 5 . — Natural and Political Oapacitiee of the Sovereign, 

529. The special privileges and prerogatives (w) allowed by the Attributes of 
law to the Sovereign are attributed to him primarily in his regal Sovereign. 


a Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), 8. 73 (2) ; see also 
unation Ist January, 1801 (Stat. B. & 0. Bev., Yol. L, Arms, p. 1). As to 
the forfeiture of colours iised in contravention of tliis provision, the prosecution 
of offences, and recovery of fines etc., see the Merchant Shipping Act^ 1894 
(67 6k 58 Viet. o. 60), s. 73 (3)— (5). 

(n) See the reference in note (AV on p. 362, ante, 

(o) See Order in Council let February, 1817 (Stat B. 6k O. Bev., Yol. L, 


Order in Council, 9th July, 1864, under which the blue ensign may 
own by such ships. See also note (t), on p, 362, ante, 

M A royal warrant of 23rd Marcm, 1821, was issued to the Admirally 
notiiying them that the Union flag chared in the centre with the escutcheon of 
the anus of Ireland should be appointea to the Lord Lieutenant for the pujmose 
of distinguishing his presence vmen on board His Majesty’s ships (see Stat. 
B. 6k 0. Bey., Yol. I., Arms, p. 8). 

(y) 3 Co. Inst. 7 1 Bao. Abr. tit. Prerog. A. ; and see stat. 11 Hen. 7f o. 1, 
and p. 339, ante. It is said that the rightful heir out of possession is not 
protected by the Treason Act, 1351 (25 Bdw* 3, stat. 5, o. 2) (see 3 Co. Inst. 7). 
JiA to treason generally, see p. 345, ante. 

(e) IntMtetation Act, 1889 (52 dk 53 Yiot o. 63)^ s. 30. This Act is binding 
em uie Crown (tttd.). 

(t) ma, 

(h). As to the prerogative generally, see p« 871, peg. ^ 
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Skot. 1. capacity pr body politic (a). But it Appears that, in general, suefa 
The Bng or privileges and prerogatives attach to the King also in his natural 
Queen capacity (b), the greater drawing to itself the less, and imbuing 
. it, as it were, with its qualities (c). Thus in legal contemplation 

the Sovereign is never a minor (d), though regents are usually 
appointed when he ip of tender years (e); and grants and leases 
made by tue Sovereign during infancy are valid, and cannot after* 
wards be avoided (/). So also in legal contemplation the King 
never dies (g), and the mention of the Sovereign in statutes includes 
successors. Allegiance is, moreover, due to the Sovereign in his 
natural body as in his political capacity (h) ; but in questions 
relating to rights of property, where the King takes in his natural 
capacity under a gift from a subject, the full prerogative rights do 
not, it seems, in all cases apply (i). 

530. Estates belonging to the Sovereign in his private capacity 
are defined by Statute, and may be dealt with freely by him {k). 
Such statutory private lands and hereditaments are, however, 
subject to taxation (Z). 

Estates vested in the Sovereign in his body politic are subject 
to statutory restrictions on alienation, and the greater portion are 
now managed as part of the national revenues (m) ; they are not, in 
general, subject to taxation (n). 

SuB-Ssor. 6 . — Edtusation and Care of t?u Boyal Family. 

531. At common law the education and care of the members of the 
Boyal Family, and the right of appointing their governors, instructors, 
and other servants, as well as the approbation of their marriages, 
belongs to the King, and this right extends at least as far as 
to grandchildren and the heir presumptive (o), whilst instances 


Crown 

private 

estates. 


Crown lands. 


« SoTerelgn*! 
authority 
over Royal 
Family. 


(а) See Case of the Duchy of Lancaster (1561), Plowd. 212, 213. 

(б) See pp. 371 et seq,, poet, 

(c) •* For when the royaU bodie politique of the King doth meete with the 
naturall capooit^ in one ^rson, the whole bodie shall have the qualitie of the 
recall bodie politique, waioh is the greater and more worthy and wherein is no 
mmoritie” (Oo. iStt. 43 a, b ; Case of the Duchy of Lancaster (1561), Plowd. 
212, 213 ; see eXwi Willion v. Berkley (1561), Plowd. 223, 224). As to the natural 
and political capacity of the Sovereign with regard to the practice on petition of 
right, see title Onoww Practioe. 

i d) Oo. Litt. 43 a, b, Caseof the Duchy of Lcmcaster, supra, and seep. S76,po8t, 
e) As to regencies generally, see p. 376, post. 

if) Bao. Abr, Prerog. A ; CalvivCs Case (1608), 7 Co. Bep. 12 ; Case of the 
Dwhy of Lancaster, ante; see also jpp. 476, et seq., nost. 

ig) S^ p. 375, post. The King dies tn hoc indtviduo, but not in genereC Calvings 
Case (1608), 7 Co. Hep. 1, 10 b). 

(A) See p. 339, ante. 
m See fuso p. 493, post. 

{k) See Vol. yn.. Part VII., sect. 6. 

u) Crown Private Estate Act, 1800 (39 & 40 Geo. 3, c, 88), ss. 6, 7 ; and see 
VoLVII..Pai:tVn.,seot6. > , 

Im) See Vol. VII., Part VU., and title Bkvbb c k . 

’nj See Vol. Vn.,PartVn. 

jO) Thie question wae jropos^ to the ju^ by George L in 1717, and ten 
out of twelve S^vo it as their opinion that the King’s right of supervision extended 
to his grandchildren and the heir presumptive whilst minOTS, and that he had the 
right to approve their marriages, when they were grown up (see Fortes. Rep. 
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are to be found of its reselling to nephews and nieces and more 
distant collaterals ( p). These rights as to the marriages of descen- 
dants of the body of George II. are now superseded by statutory 
provisions (q). 

Sect. 8. — The Queen Consort. 

Sub-Sect, 1. — Ib a Feme Sole, 

632. The wife of the King regnant is styled the ** Queen 
Consort,” and is in the eyes of the law a feme sole, and can enter 
into contracts, and sue, and be sued without joining her husband (r). 
Her proper style in suits and actions is, it seems, ‘‘Her most 
sacred Majesty ” etc. (using the present style and title belonging to 
the King) (s) ; and she may, it appears, sue by information, but 
petition of right to her does not lie (0* 

633. The Queen Consort is also capable of taking, granting, or 
disposing of property as a feme sole {u ) ; and she toay, during the 
joint lives of herself and the King, by deed under hand and seal, 
attested by two or more witnesses, or by last will in writing, signed 
and published in the presence of and attested by three or more 
witnesses, dispose of any freehold estate of inheritance, or any 
copyhold or customary estate belonging to her (whether in trust or 
otherwise), or any part thereof (u). 

She is also expressly empowered by last will in writing to give 
and bequeath all chattels real and personal, and personal estate 
belonging to her, as freely as if sole and unmarried. But these pro- 
visions are not to enable her to dispose of any palace, or capital 
mansion-house, gardens, lands, or hereditaments belonging to the 
Sovereign in right of the Crown, and vested in her for her life, by 
way of jointure, or otherwise, by letters patent or Act of Parliament, 


401 — 440). The same opinion was unanimously given by the judges in 1772 as 
to children and grandchildren other than the issue of princesses married into 
foreign families, but to what other branches of the Koyal Family the right 
extended they did not find to have been precisely determined (see Lords’ 
Journal, 28th February, 1772; 1 Bl. Com., 14th ed., 226, 226 ; and the next note). 

( p) According to Blackstone the instances of the King’s interposition most 
frequently extend only to nephews and nieces, though examples axe to be found 
of its reaching to more distant collaterals (see 1 Bl. Com., 14th ed., 225, 
226), where the authority of Bymers is given for the extension of the King’s 
supervision to brothers and sisters, nephews and nieces, great-nieces, first, second, 
th&d and fourth cousins, and to the blood royal in general. 

M See p. 370, poet. 

(r) Co. Litt. 133 a, because the King should not be disquieted by the legal 
proofings of his wife. See also for suits by the Queen Consort as a feme sole 
Y. B. 11 Hen. 4, p. 67, pi. 26; Y. B. 8 Hen. 7, p. 14, pi. 22 ; Y. B. 18 Edw. 3, 
p. 7, pi. 6 ; stat. 32 Hen. 8, c. 51 (o. 12, private, Buif.). 

(a) See Chitty on Pleading, ed. 1831, Vol. H., p. 25. 

m As to informalionB by the Queen Consort, see A.^0. to the Prince of Wales 
y. at. Auhyn {jSir JohrC^ (1811), Wight. 167, 202 ; Floyde*a {Sir Robert) Coes 
(1618), 2 Boll. Abr. 213. Petition lies only to the King, and not to the Queen 
Consort or the Prince of Wales (Staundford Prssrogative, 75 b). 

(tt) Crown Private Estate Act, 1800 (39 & 40 (ieo. 3, c. 88;, s. 8. This and 
the following provisions are merely declaratory, it seems, of the common law, 
by whieh she was always enabled to perform acts of ownership without the 
King’s concurrence (see 4 Co. Inst. 23 b), and to take a grant from him, 

(i>} Crown Private Estate Act, 1800 (39 & 40 Qeo. 3, c. 88), s. 9, 
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apecU 534. The Queen Consort also enjoys nmny distinct prerogatives 

pfeiogkUres. ^nd privil^es. She is not subject to any toll, fine, or , amerce- 
ment {y), and is entitled to her own courts and officers, and to be 
represented at the Bar by her own Attorney and Solicitor 
General, who are entitled to a place within the bar with the Sing’s 
Counsel («). It is said that her writ does not abate as in the case 
of an ordinary person, but only as in the cdse of the Sing (a); nor 
can she be made to give securify for, or to pay, costs (b). 

Qaeen-goid. ' 535. She was formerly entitled to Queen-gold for her own 
separate use (c), but this branch of her revenue fell into disuse 
when the feudal tenures were abolished in 1660(d). It is also said 
that when a whale is captured in the narrow seas adjoining the 
coast, being a royal fish, the head belongs to the Sing, and the 
body to the finder, whilst the tail belongs to the Queen/c). 

Ootonstion. The Queen Consort enjoys a separate ceremony on the occasion 
of the coronation of the &ng, which may be performed by the 
Archbishop of York(/), and provision is made for her on the 
death of the Sing ( 9 ). 

Treaftn. The life and chastity of the Queen Consort are protected by the law 

of treason during her marriage with the Sing (h), and she Wself is 
guilty of treason if she consents to the violation of her chastity (i). ' 
In other respects she is, in .general, an ordinary subject, and 
amenable to the law of treason if she compasses or imagines the 

(«) Orovn Private Estate Act, 1800 (39 ft 40 Oeo. 3, 0 . 88), s. 9. 

Iv) Oo. ,|;itt. 133 b. 

(s) Selden, Tit. Hon. 1, 6, 7. 

(0) T. B. 18 Edw. 3, pp. 29 — 81 (Bolls Series); ibid,, 17 ft 18 Edw. 3, 
p 433. 

(b) 3 Bl. Com., 14th ed., 400 ; Pits. Nat. Brev. 101 a ; Ck}. Litt. 133 a. 

(e) See Prynne’s Aurum Begins. Queen-gold was due from every person for 
eveiy gift or oblation, or voluntary fine or obligation, amounting to ten UuCdu 
or upwards, paid to the Emg in return for privileg^es, dispensations, pardons, or 
other acts of royal grace, and consisted of one-tenth of the amount of the fine 
or oblation in addition to the fine itself. See Anon., Fortee. Bep. 398. 

fd) 1 BL Com., 14th ed., 192. 

(e) The reason given for this curious right in the books is that the tail con- 
tains whalebone for the Queen’s wardrobe, whereas m fact the whalebone is in 
the hea d por tion libid. ; Prynne, Aurum Beginee, p. 127). as to royal 
see Yol, Vii., Part YU., sect. 3. sub-sect. 7. 

(/) The ceremonies performed by the Archbichop of York at the ooronatitmof 
Hot present ICajestv, as based on those performed at the coronation *of 
William lY., beiog the last preceding occasion on which a queen, consort was 
crowned, were— (1) on anointmg upon tire head : (2) investiture vnth'a ring' On 
the foni^ finger of the right hanu as the seal of faith ; (3) ooronation (47 in- 
vestiture with two sc eptres , as in the case of the SSng, See Bodle/s Oordna- 
t^ of Sing Edward vXI., 447, 448. As to the chum by the Archbishop of 
York to perform this service, see p. 334, ante. 

0i« lost Act, IWl (1 Edw. 7, c. 4), s. « } and see Vol. YIL, iPart YH., 

(M Treasons Aet, IWt (26 Edw. 8, stat. 8, e. 2); 8 Oo. Bast; 8; and see 
* P* 

(1) Yin. Abt. tits Fretog. B, ^ 
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dMith of the King (fe ) ; in such a case she is, however, entitled to 
trial by the peers (Q. 

Saoi. 4 . — The Husband of the Queen Regnant, 

m. At common law the husband of the Queen regnant is an 
ordinary subject, and is guilty of treason if he cdlnpaBses or 
imagines the death of the Queen (m). Moreover, apart from special 
WMtment, he is not protected by the law of treason (n) ; nor has 
he any special privileges as a litigant (o). Special privileges are, 
hoVever, usually confcgrred upon him by statute or letters patent. 
Thns, Prince Albert of Saxe-Goburg and Gotha was naturalised by 
statute (p), and introduced to, but not made a member of, the 
Privy Council ( 9 ). He was also invested by Queen Victoria with 
precedence next to herself (r), and created Pnnce Consort by letters 
' patent in 1867 (s). 

Sbot. 6. — The Queen Dotvager„ 

537. On the death of the King regnant the Queen Gonaort 
becomes the Queen dowager, and ceases to be protected by the 
Statute of Treasons, because any attempt upon her life or chastity 
would no longer endanger the succession (t). 

It is stated that the King’s licence is required before she can 
remarry (u). But if she does so she does not lose her style and 
dignity, as dowager peeresses do if commoners by birth (x). In 
otW respects, it is said, the Queen dowager retains most of the 
privileges which she enjoyed as Queen Consort (a). 


(^) 3 Go. Inst. 8. 

if) As in the case of Anne Boleyn, wife of Henry VIII. 

(tn) 3 Go. Inst. 8. 

(n) 3 Go. Inst. 7. 

• (o) For an action by the consort of the Queen in the ordinary form, see Prince 
Albert y. Strange (1849), 1 Mao. & Q-. 25, which was a bill ^ed a^inst certain 
persons for the infringement of cop^ghts belonging to Prince Albert and the 
Queen r^ectively, the Attorney-General being joined as co-defendant and an 
information also med by the latter on behalf of the Grown. 

(p) 3 & 4 Viet. 0. 2. 

(j) tinder the Act of Settlement, 1700 (12 & 13 Will. 3, c. 2), persons bom 
out of the United Kingdom or the dominions thereunto belonging, although 
natu^sed or made denizens (except such as were bom of British ^ents) were 
rendered incapable of becoming Pri^ GouncUlors or members of either House of 
Parliament, or from enjoying any office or jdaoeof trust, civil or military, or from 
taking grantsof land from the Grown. Thiaprovision was lepealed as to persons 
naturalised, and as to taking grants of land, in so far as inconsistent with the 
provisions of the statute 7 A 8 Viet. o. 68, by that Act, and is now virtually 
repealed as to persons naturalised, and as to the holding of land by aliens, by the 
Naturalization Act, 1870 (33 & 34 Viet. o. 14). 

* (r) See the London Qazkie^ 6th March, 1840. 

is) See the London Oozette^ 26th June, 1857, p. 2105. 

h) 1 Bl. GoiUm 14th ed., 222. 

M This is sb etated hr Goke, who cites a statute (8 Hen. 6, No. 7, or 
8 j&n.' 6, No. 41) in 2 Go. Inst. 18. But there s^ms to be some doubt 
whether tnis statute ever existed. See Go. Litt. 133 b 1 1 BL Obtiou, 14th ed., 222. 

(«) 2 Go. Bast 50; 1 BL Com., 14th ed* 222. Thoug;h an alien bcfaa^ilie 
Queen dowatmr was always entitled to dbwer' (BL 81). 

(a) 1 Bl. Gom., 14th ed., 222- But gusBrs to what priwej^ prabisiely this 
prmoiple extends. 
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4 Sect. 6, — The Prince and of Wales, 

Sub-Seot. 1. — Titles of the Heir Apparent 

538. The eldest son of the reigning monarch is the heir apparent, 
and is invariably created Prince of Wales and Earl of Chester by 
letters patent, these titles not being inheritable (b). Thf» King’s 
eldest son(c), being heir apparent, is also Duke of Cornwall in the 
peerage of England, by inheritance (d), the title vesting in him 
unmediately he is born (e). On the death of the heir apparent 
leaving a son, the title and possessions of the Duchy do not vest in 
the latter, but revert to the Crown (/). iPor although the eldest 
son of the heir apparent becomes himself heir apparent on the 
death of his father, yet, not being the eldest son of the King, he is 
not within the limitations of the charter (g). 

Other titles inherited by the heir apparent are those of Duke of 
Bothesay, Earl* of Carrick, and Baron of Eenfrew in the peerage 
of Scotland, Lord of the Isles and Great Steward of Scotland (h), 
Prince of Saxe-Coburg and Gotha and Duke of Saxony. 

Sub-Sect. 2. — Statue and Frivihgee, 

539. The person of the King’s eldest son and the chastity of 
his wife are protected by the law of treason (i), and it is said that 
these provisions extend to the heir apparent whether he ]>q the 
first-born son or not, but not if he be a collateral (/c). 

Apart from the special privileges which he enjoys as Duke of 
Cornwall (/), the provision made for him and his wife by the Civil 


(h) 4 Co. iDst. 243; 1 Bl. Com., 14th ed., 194. The title of Prince of Wales 
was originated by Edward I., who conferred it upon his second son, Edward, on 
the oonm^st of Wales in 1284. Sco Hume, Hist, of Eng., Vol. II. 243. The 
present IMnce of Wales was also created Baron Killarney, Earl of Inverness, 
and Duke of York by letters patent of the 21st May, 1892, but these titles are 
not necessarily conferred upon the heir apparent. 

(c) There is a conflict of (minion as to whether the word primogenitue in the 
charter by which Edward III. confewed the Duchy upon the Black J^ince is 
confined to first-born sons, or whether it includes the oldest surviving son. The 
former opinion is expressed by Coke (see The Prince^ e Case (1605), 8 Co. Bep. 
30 a) ; the contrary is affirms by Lord Haudwiokb (see Lomaoi v. Hohndm 
(1749), 1 Ves. Sen, 290, at p. 294), who cites Henry VIII. and Edward VI. as 
instances of second sons taking by inheritance. 

(d) The Frinct^s Case (160^, 8 Co. Eep. 1. The Black Prince was originally 
created Duke of Cornwall by charter of Edward 111. in 1337. As to the title 
to the Duchy generally, see Vol. VIL, Part VH., sect. 4. 

(s) See Com. Dig. tit. Boy. G-. 

if) Thus, on the death of the Black Prince in the life of Edward IIL his son 
Hichard did not take the title by descent, but was created Duke of Cornwall by 
special charter {The FrinoPe Case, mpra, 30 a ; and see Com. Dig. tit. Eov. G : 
1 Hale, P. C. 125, 126). 

(y) For the limitations of the charter, see Vol. VH., Part VII., sect. 4. 

(h) These titles are inherited under an Act of the Scottish Parliament, 
27th November, 1469 (see Acts of the Parliaments of ^tland, Jao. 3, 
Appendix HI., 187). As to the prinoipaJity of Scotland generally, see 
Vol. vn., Part vn., sect. 4. 

(0 See p. 349, ante. The Movision as to his wife applies only during 
ooverture, and not when die is divorced or after his death (see Hid), 

(h) 3 do. Inst 8, 9. 

See as to these, Vol. VII., Part Vn., sect. 4. 



Pabt IV. — ^Thb Boyal Family. 


869 


List Act, 1901 (m), the stathtoiy regulations made wiij)i regard 

to the management and control of his establiabment (n), the The Mnoe 

right of precedence enjoyed by all children of the reigning and|^oee8 

Sovereign (o), and the restrictions as to marriage imposed upon of Wal es. , 

certain members of the Boyal Family (p), the Prince of Wales 

and his \ 7 ife occupy in general the same legal status ^ ordinary 

subjeots'( 9 ). 

Acts of Parliament relating to the Prince of Wales are public 
statutes of which judicial notice is taken (r). 

Sncri 7 . — The Princess Boyal. 

640 . The eldest daughter of the reigning Sovereign is generally The Princesa < 
styled the ‘‘ Princess Eoyal/* and may be heiress presumptive, but 
cannot be heiress apparent, since her right to succeed is always 
liable to be defeated by the birth of a brother («). The Princess 
Boyal is not usually created Princess of Wales (tj. It is treason 
to violate the chastity of the King's eldest daughter, being 
unmarried (w). 


fm) 1 Edw. 7, c. 4. See Vol. VII., Part VII., Boot. 5. 

(n) Heir Apparent*s Establishment Act, 1795 (35 Geo. 3, o. 125). Under 
this Act, within fourteen days of an establishment being made for the heir 
apparent (this refers, semble, to the provision invariably made for him by statute ; 
see Yol. VlI., Part YIL, sect. 5), the prinmnal officer or officers of the ftince are 
directed to make out a plan of his establishment, showing estimated disburse- 
ments etCL (iHd.t s. 1). Books relating to the Prince’s expenditure are to be kept 
by the piincipal officer or treasurer, quarterly accounts made up, and payments 
made by him under a warrant by pnvy seal of the heir apparent (ibid., ss. 2 — 4). 
The payment of any arrears is provided for, and any surplus is to be paid to the 
heir apparent’s privy purse (ibid., ss. 5, 6). Claims against the heir apparent 
are to oe made by delivering particulars in writing to the proper officer (aefnble, 
the treasurer) within ten days of the expiration of the quarter in which tiie debt 
was incurred, and unless this provision is complied with the claim is barred and 
all securities therefor are void (ibid., s. 7). 

No action lies against the noir apparent in his own name for any debt' 
accruing due after the first quarterly day for the payment of his revenue under 
bis establishment, and no action may be brought upon any bond, bill, note, or 
security for the same. But for demands made within the time limited as above 
creditors may sue the treasurer or other principal officer within three months of 
the delivery of the claim. Judgment, if obtained, constitutes a charge on the 
funds of the heir apparent in the hands of the treasurer (ibid., ss. 8, 9). In 
case of negbgeuce or refusal to perform his duties, the principal officer is made 
liable to l^e party aggrieved thereby (ibid., s. 10). 

(o) See p. 370, poat. 

(p) See p. 370, post. 

(q) Thus, at common law, the Prinoe of Wales oould, it seems, sue and be 
sued in the ordioary manner (Y. £. M. 21 Edw. 3, pi. 46 ; see also Y. B. T. 
1 Hen. 5, pi. 2). But see, as to claims against the heir apparent at the present 
day, note (^ aupra; and as to limitations of actions against the Duke of Corn- 
wall, Yol. Yil., Part Yn., sect. 4. Por an instance of a suit in the ordinary 
form against the Princess of Wales, see Friiicm of Wales v. lAverpodl (Earl) 
(1819), 1 Swan. 114, 3 Swan. 567. 

(r) The Prince's Case (1605), 8 Co. Bep. 28 a. 

(a) The proclamation announdng the accession of Queen Yictoria contained a 
clause samg the rights of any posthumous issue of William lY. 

(t) But that title waa conferred upon both Mary and Elissabeth by Henry YIU. 
(Stsph. Com., 15th ed., Yol. IL, p. 584, note (y) ). 

ftt} Treason Act, 1851 (25 Edw. 3, stat. 5, o. 2). See p. 360, an<e. 
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Apart, irom the ric^t of preoedehee (a;), the reetrietion with 
regard to royal marriages (a), and the provision for the maintenanoe 
of the King’s daughters contained in the Civil List Act, 1901 (b), 
which apply equally to the Princess Boyalas to other children of 
the reigning Sovereign, the Frinoess iroyal occupies, in general, 
the same Ipgal status^ an ordinary subject. 


Shot. S.—Ot/m* Membert of the Boyd FarnUg. 

s^ie and 541. The children of sons of any Sovereign of Great Britain and 
pMcedenoc. Ireland are entitled to the style of ” Boyal pighness,” this privilege 

having been conferred upon them by letters patent (c). Precedence 
has also been conferred upon certain members of the Boyal Family 
by statute (d), which provides that no person, except tho King’s 
cmldren, shall presume to sit or have place at the side of the cloth 
of estate in the Parliament chamber; and certain great officers 
named are to have precedence above all dukes, except only such as 
shall happen to be the King’s son, brother, uncle, nephew (c), or 
brother’s or sister’s son. 

Annuities payable out of the public revenues have been pro- 
vided for certain members of the Boyal Family (/), and statutory 
restrictions are imposed on royal marriages (g), but in other respects 
they are, in general, ordinary subjects. 


Sbot. 9. — Boyal Marriagee. 

jUarriiigB. of 542. No descendant of the body of King George II. (A), male or 
deecmduitg female, under the age of twenty-five years (other than the issue of 
«t Qeorgo II, princesses who have married, or may hereafter marry, into foreign 
families) is capable of contracting matrimony without the previous 
consent of the Sovereign signified under the Great Seal and declared 
in Goun^ ; and every marriage or matrimonial contract of any such 
descendant without such consent first had and obtained is null and 
void (t). If obtained, the Sovereign’s consent is directed to be set 


(a;) See par. Ml. 

a) See par. 642. 

|d) 1 £aw. 7, 0 . 4. See Yol. Vll., Port VII., sect, 6 . 

' ) See the London Oaxudte, dth February, 1864. 

) Stot. SI Hon. 6, 0 . 10. 

e) This term waa interpreted by Sir Edward Coke to mean grandson (nmot) 
(see 4 Co. Hist. 862), and was subsequently extended so os to include grondohilaren 
by a resolution of the Houm of Lords (see Lords’ Journal, 24th April, 1760). 
As to the precedence of subieots generally, see title Dionittbs. 

(/) As to the provision for the Ein^s daughters in the Civil List Act, 1901 
(1 ^w. 7, 0 . 4), see Yol. YIL, Port YU., sect. 6. As to other onnui^ to the 
Boyal Family, see YoL YIL, Port Vll., sect. 6. 

. See the next section, 
ft) Ante \tho these persons are, see p. 369, onto. 

(t) Boyal Marriages Aot, 1772 (12 Ceo. 3, o. 11), s. 1.' This enootment, 
mads in oonseqnsnoe of the marriage of the then Duke of Oombdrknd to 
Mrs. Bbrton, and of the Duke of Glouoester to Lady Woldegrave (see the 
Annual Begurter, 1772, pp. 83,84), is principally dedlaratcny of the odmnton law, 
under whiw tike Kim S^the care and approbation of the manMiit cd.his 
children end grandchildrSn, and «t the heir pnsnmptivs (other than traissito d 
l^eessee married into fomign fSidilies}. T9dil was unanimoiisly dsoidifd by 
gw ludges to be tha low in the year 1772,. but to whhtbUiW bnauAes iirf.the 
Btyel Family snob toisuiid ap|irobatiott extspd^lhty didfidt btof) 
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oat in tiiio licence and regieler of marriage and to be ^tered in 
the booka of the Friyy GonncU (k). 

^rsons knowingly and wilfully solemnising or assisting or 
being present at a marriage, or at the making of any matri- 
monial contract forbidden % the Act, are, on conviction, liable 
to incoi; the penalties provided by the Statutes of Prq^sors, and 
Fr»manire (2). 

Descendants of the body of George U., being above the age of 
tw^ty-five years, m^, however, contract a valid marriage, without 
the consent of the Sovereign, upon giving notice to the Frivy 
Council (which is to be* entered in the Council books) at any time 
aftw the expiration of twelve months from the giving of such notice, 
unless in the meanwhile both Houses of Parliament expressly 
declare their disapprobation of such intended marriage (tn). 

Certain statutory provisions relating to marriage generally do not 
extend to royal marriages (n). . 


Part V. — ^The Royal Prerogative. 

Sect. !• — In Generals 
Sub-Seot. l.-^Definition. 

543. The royal prerogative may be defined as being that pre- 
eminence which the Sovereign enjoys over and above all other 
persons by virtue of the common law, but out of its ordinary 
course^ in right of his regal dignity (o), and comprehends all the 
special dignities, liberties, privileges, powers and royalties allowed 
by the common law to the Grown of England (p). 


predsely determined (see Lords* Journal, 28th February, 1772, and note (e) on 
p. 370, ante). See also note (o), p. 364, ante). The want of the King’s approba- 
tion previously to the passing of the Boyal Marriages Act, 1772 (12 (^. 3,'o. 11), 
did not invalidate marriages, but rendered the parties liabla to puni^ment for 
contempt 

(A;) Iloyal Mairiages Act, 1772 (12 Geo. 3, o. 11), s. 1. The effect of this 
enac^ent is to prohibit contraots for any marriage, and render void any 
marriage wherever contracted or solemnised in contravention of it {The Suseex 
Peerof/e (1844), 11 Gl. & Fin. 85, H. L.). 

(i) Eoyal ]^rriages Act, -1772 (12 Geo. 3, c. 11), s. 3. The statutes referred to 
are 27 Edw. 3, stat. 1, o. 1, and 16 Bio. 2, c. 5. As to the penalty of a 
prcemunire, see note (c), p. 323, ante. 

(m) Boyal Maniacs Act, 1772 (12 Geo. 3, o. 11), s. 2. 

(n) These are the Morri^ Act, 1823 (4 Geo. 4, o. 76) (see s. 30) ; the 
Marriage Act, 1836 (6 A 7 Will. 4, a 85) (see s. 46); the Foreign Marriage 
A<^, 1892 (66 & 66 Yict. c. 23) (see s. 23). These Acts are not to extend 
to the marriages of any of the Boym Family. See title HtrsBAim Aim Wife. 

(o) 1 Bl. 14w ed., 239. Literally the term prerogative {prastbjfo} 

means someihing demanded before or in preferenoe {iUd.). So amonj^ &e 
Bomans the centurfa prceroaativa voted first m the comiiia centuriaia. Aeooidiiig 
to Sir Henry Finch ** by the prerogative that is law almost in every case of ^ 
JB^g which is law in no case of me subject” (Finch, Discourse on tba^LaWt 
lib.ii.,36). 

(j>) (fotDu Dig. tit. Braotog. A. ' JPowera ipeciaBy conferred upoti tlm Grown 
eannot be said to form part of the prerogalsve, although the latter has M 
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CONSTITUTIONAI. LaW. 

^ Sttb-Seot 2.—Natur9 of th» PnrogatHH. 

644. The prerogative is thus created and limited by the common 
law, and the Sovereign can claim no prerogatives except such as the 
law {dlows(g), nor such as are contrary to Magna Carta, or any 
other statute (r), or to the liberties of the sabjeot («). 

The cotfrts have fnrisdiction, therefore, to inquire ihto the 
existence or extent of any alleged prerogative (t), it being a maxim 
of the common law that Bex non debet esee sub homme, sed svb Deo 
et lege, quia lex facit regem (a). 

646. Though subject to the jori 8 diction*of the courts, existing 
prerogatives cannot be affected (5) or parted with by the Grown (c), 
except by express statutory authority (d). Prerogatives, how- 
ever, connected with the royal revenues, such as treasure trove, 
waifs, estrays, and the like, may be granted out in the form of 
franchises in certain cases (e), and some of the prerogatives relating 
to public government and the right of pardoning offences are 
usually delegated to the governors of colonies (/). 

The prerogative is not confined to tho British Islands, but 
extends to the colonies as folly in all respects as to England ( 9 ), 
unless otherwise prescribed by Imperial or colonial enactment. 

646. The special privileges thus assigned to the Sovereign by 
the common law fall naturally under three heads (fi) : — ( 1 ) Such as 


been defined and reflated by statute. See Case of Convocations (1610), 12 Co. 
Bep. 72, See also the statute Prerogativa Regis, of uncertain date (17 Edw. 2, 
stat. 2 ; stat. 1, Buff.), the unrepeal^ portion of which declares the law on certain 
points as to the Crown’s right of presentment to vacant benefices, the custody of 
the lands eiq. of idiots and lunatics, wreck of the sea, royal fish, escheats and 
forfeitures of felons’ goods, the construction of royal grants, and tiie customs of 
Gloucester and Kent {ibid,, cc. 10—18, 16 — 18 ; cc. 8—11, 14 — 16, Buff.); and 
see also £n^ Hist. Bev., YI., p. 367. 

(q) Com. I)ig. tit, Prerog. A. 

(r) 2 Co. Inst. 36, 54. 

(s) 1 Bl. Com., 14th ed., 245. See also Ex parte Bamesley (1744), 3 Atk. 
167, 171. 

(t) Tho instances in the books are numerous. For examples of cases where 
the courts have determined the extent of prerogative rights, see as to monopolies 
Darey v. Allein, known as the Case of Monopolies (1602), 11 Co. Bep. 84 b. 
As to exclusive trading licences. East India Co. v. 8andys (1683 — 85), 10 State 
Tr. 371, As to dispensations, Thomas v. Sorrell (1674), Yaugh. 330 ; Godden v. 
Bales (1686), 11 State Tr. 1166. 

(a) Bracton, lib. 1, o. 8; 12 Co. Bep. 65; Fleta, 2, c. 5; Ohitty, Prerogative 
of the Ckown, 5. 


(h) Weymouth Corporation v. Nugent (1865), 6 B. & S. 22. 

(c) Ro V. Eduljee Byramjee (1846), 5 Moo. P. 0. 0. 276. A forfeiture can, 
however, be waived by the (huwn {Middleton {Lord) v. Power (1886), 19 L. B# 
Ir. 1). 

(<2) As to when the Grown is bound by statute, see p. 374, posts 
(e) See p. 421, post, 
if) See p. 425, post. 

[jg) Re Batemards Trust (1873), L. B. 15 Eq. 855. See also title Defendeitoixs 
Asm Colonies. 


(A) By the feudal writers the prerogatives are generally dlassed as mqfdra and 
fmnora rraalid, the first relating to the royal pre-eminence and authority, the 
latter to the royal revenues. See 1 Bl* Oom., 14th ed., 240, 241. 
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ar6 wnoornod with the spacidl qosJities of pro-eioiiiODco fti|d dignity 
ascribed to the Sovereign in his kingly and regal capacity. (2) Sneh 
as are concerned with the varions powers and anthorities intrusted 
td the Sovereign as the supreme executive officer in the State. 
(8) Such as are concerned with the special privileges enjoyed by 
the Soi;ereign in relation to rights of property, winch, We been 
allowed to him for the support of the royal dignity and tne increase 
of the royal revenues (i). 


Sub>Seoi« 3 . — Sovereignty and Pre-emintnct of th» Sovereign. 

547. Apart from legislative authority, which is vested in Parlia- 
ment subject to certain concurrent rigW of the Grown (k), the law 
of the constitution clothes the person of the Sovereign with supreme 
sovereignty and pre-eminence (0- He is declared by many statutes 
to be the only supreme head of the realm in matters both spiritual 
and ecclesiastical, and inferior to no man, dependent on no man, 
and accountable in his proper person to none, save only to God, 
either within or without the realm (m). 

He is, however, bound by the terms of the coronation oath, 
and the maxims of the common law, to observe and obey the 
law (n). 

548. The person of the Sovereign is inviolable, since it is 
declared by statute to be the undoubted and fundamental law 
of the kingdom that neither the Peers of this realm nor the 
Commons, nor both together, either in Parliament or out of 
Parliament, nor the people collectively or representatively, nor any 
other persons whatsoever, ever had, have, or ought to have any 
coercive power over the persons of the Kings of this realm (o). 

So also the person of the Sovereign is immune from all suits 
and actions at law, either civil or criminal (p). 

Nor is there any power or authority within his dominions 


(») The first two of these heads are treated of generally in this sab-section, 
whilst details of those falling under the third head will be found in the following 
seotionB and sub-seotions. 

(lb) As to the legislative powers of Parliament, see p. 317, ante. As to the 
legislative powers of the (^wn with regard to the colonies, see p. 421, 

As to the prerogatives of the Grown in relation to Parliament and to legislation, 
see p. 888, poet, and title Pabuaicbiit. 

(1) 1 Bl. Gom., 14th ed., 241. 

See the statutes 24 Hen. 8, o. 12 ; 26 Hen. 8, oo. 19, 21 ; 28 Hen. 8, o. 16 ; 
31 Hen. 8, o. 10, s. 2; 32 Hen. 8, o. 20; 1 Eliz. a 1. See also 26 Hen. 8, 
0 . 1, repealed 1& 2 PhiLdb Mar. o. 8,s. 4, repeal confirmed by 1 Elis. o. 1. As to 
the general immunity of the Sovereig^n in person from actions civil and criminal, 
and the remedies of the suUect as against the Grown, see p. 408, poet, and titles 
Aonov, VoL L, at p. 17 ; Obowh PaAoraos. 

(n) As to the coronation oath, see p. 338, ante. As to the oommon law, see 
Bnwon, lib. 1, o. 8, “ Omni* qwidem etA eo eit,et ipte tui nuBo, niei taWtum eub 
Deo . . . Ipee autem rex non debel eet»e»bhomme, eed nib Deo, et eub lege, guia lem 
faeU ngem. AtMbuat igitar rex legi, mud lex aUribuit ei, viddicet dominadonm 
et potaSatem, non eet onim rex, ubi aminalur voluntae et non kx." See also 
Oom.,Hthed„ 241,242. 

g Stat. 12 Gar. 2, o. 30. See also 1 Bl. Gom., 14ih ed., 241, 242. 

) See p. 374, poet, and titles Aonoir, Yol. I, at p. 17 ; Qboww P&Aonoi. 
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oapabld of binding the Sovereign, s4ve only the Soverei^ hhn- 
eeU in Parliament^ and then only by ezprese ihOniion or oloar 
implication ( 9 ). 

54d. The law also clothes the person of ti^e Sovereign with 
absolnie perfection (r^ ; hence it is a maxim of the common law. 
that “ the %[ing can do no wrong ” («), and, except by petition of 
right or traverse of office (t), and the cases in which actions relating 
to Grown private estates are provided for by statute (u), no remedy 
lies against the. Sovereign in person either in civil or criminal 
matters, since ihe law supplies no remedy where there is no 
right (a). For the prerogative is created for the benefit of the 
people and cannot be exerted to their prejudice (b), and the law 
will presume no injury where it has provided no remedy (c). 

The Sovereign is regarded in law as being incapable of 
thinking wrong, or meaning to do an improper act (d). Hence, 
when royal grants are void as being against law, or invalid for some 
latent or other defect, the law holds them void on the ground that 
the Sovereign is “ deceived in his grant,” rather than that his 
personal majesty should be lessened by the imputation of inten* 
tiohal wrong (e). 

In pursuance of the same principle of perfection, no laches 
or negligence can be attributed to the Sovereign at common law, 
and no delay will bar his right, the maxim of law being that 
*‘time does not run against the king” {Nullum tempus occurrit, 
r<pt) (/). In certain oases, however, the Grown is limited by 


( 2 ) Statutes do not bind the Crown unless expressly or by clear implication 
(see title Statotiss) ; and bye-laws made under statutory au&oiity do not bind 
the Crown unless the authority so to bind it is conferred expressly or by necessary 
impUcatien {Oorton Local Board y. Briton Oommimonert (1887), reported [1904] 
2 K. B. 165, n. ; Cooper y. Hawkins, [1904] 2 E. B. 164). It was enacted oy the 
statute RmoeaHo Novarum Ordinaiiontm, 1322 (15 £dw. 2; 16 Edw. 2, Buff.), 
passed for the repeal of the Ordinances (5 Edw. 2 ; see Statutes of tiie Bealm, 
157 — 168) made under the King’s commission (3 Edw. 2) by certain lords and 
prelates, called the “ Ordainers,” that “ for ever hereafter all manner of ordi- 
nances or provisions, made by subjects, by any power or authority whatsoever, 
conceniing the royal power of the King or against the estate of the Crown sImU 
be void and of no avail or force whatever ; but matters to be established for the 
estate of the Bing or of the realm shaU be treated, accorded, and establi^ed in 
Parliaments by the Bing, and by the assent of the prelates, earls, and barons, 
and the commonalty of the realm.” This statute is stiU in force. As to the 
Convention Parliaments on the restoration of Charles II. end the abdication of 
James IL, see p. 889, pout, and note (n), p. 321, ante. As to the ordinances 
enacted by the lamg f^wliamont between 1640 and 1660, which husked the 
royal assent, see p. 389, post. 

(r) 1 Bl. Ocnn., 14th ed., 245. 

(sV/wa. 

if) See p. 413, post, and titie Oboww PBAonKU, 


i ^p. 413, p(^ 


Bad. Abr. Ahtions, B. 

(5) Aiictoh V. i»^(1676), Ptowd. 477, 437. 
le) 1 n. Com,, 14th SO., 245, note (2). 

(di lUd., 246. 

(e) As to wh^i grants axe void lor deotit, see p. 482, post. 

. (/) Bac. Abr. tit. Pterog. E, 6 ; Com. Dig. til. Ptetog. D, 86; Co. Litb 90 b ; 
Wmon v. Berkhs OMl)* ^*4. 823, 2i3 ; ffaUtr. B«Ht (1562), Plowd. 
8tfl; aiti>. 261 
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statatd as to thd time witUin which proceedings may ,be eom* 
meiieed(p). LiGensraL 

As another result of this principle the Sovereign is regarded xhes^j^gB 
legalb as immortal, the maxim of law being that '* the King neyer never diet. • 
dies " Qi). The death of the Sovereign in his natural body is 
therefor^ termed legall;^ his demise, meaning the transfer of the 
kingdom (dmissio) to his successor (0. 

SuB'SxOT. 4 . — PrerogatitieB of Power and Authority. 

550. With regard io the royal power and authority, the Thdaovereign 
Sovereign is the supreme executive officer in the State ; he is the . 

head of the Church, the Law, the Nav^r, and the Army, and the " " 

source of all titles of honour, distinctions, and dignities; the 
conduct of foreign affairs, and declarations of war and peace, are 
intrusted solely to him and his ministers, together with the execu* 
tion and administration of laws. * 

The Sovereign is also regarded by the law as parens patriae, and Parnu 
as such intrusted with the care of cmirities, infants, idiots, lunatics, 
and insane people (k). 

Sub-Sbot. 6.~By whom ExercitaUo. 

551. The occupancy of the Crown being continuous in the eyes By whom the 

of the law (Z), on the death of the reigning Sovereign the right to *• 

exercise the prerogative vests immediately in his successor (m), the ^ 

right being equal in all respects in the case of a female as in the 

case of a male (n). But acts done by the King for the time being, 
or de facto King, whether he be the rightful heir according to the 
roles of hereditary descent or not, are good and valid in law, 
whilst the exercise of the prerogative by the rightful heir out of 
possession is void and of no legal effect (o). 

552. In consequence of the legal doctrine of perfection (p), the TheSorenign 
Sovereign in his regal or political capacity can never be a minor or ^ 
under age, and all acts done by him in the exercise of the preroga- 

tive are valid in law, even though he has not attained the age of 
twenty-one years (q), and during his non-age he has no legal 


(ff) As to the limitation of actions by and against the Crown> see p. 410, 
and title Limitation of Actions, 
ih) 1 Bl. Ootn., 14th edv, 249, 

m HiU V. Qrango (1666), Flowd. 164, 177 : WUlion y. Berkley (1661), PlowfL 
229, 243; WrMe (Sir TAomas) Ctue (1672), Plowd, 462, 467. 

! ^) As to these prerogatiyes, see the following sections. 

7) See p. 326, ante. 

1 Bl. Com., 14th ed., 249; and see p. 326, onfa 
n) 1 Mar. sees. 3, c. 1. See ^so p. 320, ante. 

|o) Thus, all judicial acts done by Henr^ TL whilst in possessioiii of ffiio 


allegiance to the de faOe King, see p. 889, ante. As to treason to‘ the dajbete 
Sng, see p. 388, ante. 

Seep. 374, anta 

(j^ Ob. Idtt. 43 a, b; 2 Oo. Inst pioeaL 3 ; 1 BL Goiii.| 14fli ed., 248. 
By stat 28 Hen. 8, o. 17, power was giyeh ' to future Soyereil^ to xeyokeall 
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gaardiani} (r). So also the inoapadfy of the Sovereign, arising 
through insanity, sickness, or the like, has no possibUity in le^ 
contemplation, and no provision is made by the lav for the exercise 
of the prerogative by guardians or regents on such occasions. 

653. It has been usual, however, where the Sovereign is likely 
to succeed*to the Tyrone whilst of tender years, to mak^ special 
parliamentary provision (a) for the exercise of the regal antWity 
through a regent or protector, or a council of regency, or both (b), 
until the Sovereign arrives at years of discretion (b), the duties of 
the regent and council being defined by the^cts. No person pro- 
fessing the Boman Catholic religion can hold or exercise the office 
of guardian and justice or of regent of the United Kingdom under 
whatever name, style, or title such office may be constituted (e). 

In the case of the Sovereign’s incapacity through insanity, the 
regency has been exercised, on one occasion, by the heir apparent 
under statutory authority (d). 

654. No such thing as an interregnum being recognised or 
contemplated by the substantive law of the constitution, on a 
vacancy of the Throne occurring for want of heirs, abdication, or 
the like (e), no provision is made at common law for the exercise 
of the prerogative. ' In such cases Parliament has made regu- 
lations to meet the particular emergency, even to the extent of 
appointing a successor and limiting the succession afresh ( /). 
But enactments made by a Parliament convened in an irregular 
manner without the roy^ writ, or to which the royal assent has not 


enactments made by Parliament whilst they should be imder the age of twenty- 
four. This enactment was repealed temporarily by stat. 1 Edw. 6, c. 11, and 
both these statutes were determined and annulled by stat. 24 Oeo. 2, o. 24, 
s. 23. 

(r) 1 BL Com., 14th ed., 248. 

(а) Though there are no rules of law goveming the matter, it is safest to 
obtam parliamentary authority for the exercise of a guardianship or regency 
(4 Co. Inst. 68). 

(б) There ate numerous instances of the exercise of the prerogatiTe through a 
protwtoTship or regency (see Hume, Hist. Eng., ed. 1802; Taswell-Langmead, 
^g. Const. Hist, 6th ed. ; Anson, Law and Custom of the Constitution, 
3rd ed. ; Stubbs, Const. Hist, ed. 1876 ; also see 26 Hen. 8, o. 22, e. 8 ; 28 
Hen. 8, a 7 ; 24 Oeo. 2, c. 24; 6 Oeo. 3, o. 27 ; 1 Will. 4, o. 2 ; and 3 & 4 Viet. 
0. 62). 

(c) Homan Catholic Belief Act, 1829 (10 Oeo. 4, o. 7), s. 12. 

(d) In 1788 a regency bill was introduced owing to the insanity of George HE. 
In a debate in the House of liords the then Duke of York, on bdialf of his 
brother the then Prince of Wales, disclaimed any right to assume the regency 
without the consent of Psrliament. The bill was. subsequently dropped owing 
to the Sing’s recovery (see Pari Hist., 1788-9, Vol. XX Vll., p. 678). The King 
having again become insane, the Pmee of Wales was appointed regent by 
statute (1811) 61 Oeo. 3, c. 1, and exercised the regency unfu the deatii of the 
Sing in 1820 (Ifay, Const Hist, ed. 1861, YoL I., p. 183). 

(e) The refusal of the Sing to perform the regal functions, by witiidrawing 
lum^ out of the realm or otherwise, is abhorrent to the spirit m the constitu- 
tion, and would probably be regi^ed by Parliament as a breach of the contract 
between the Crown and pecmle, os in the case of Janies IL (see 1 Bl. Com,, 
14th ed., 244-6). 

(^) h/L to the limitatimi of the descent of the Crown by the Act of Settleinenti 
17W (12 A 23 WiU. 3, 0 . 2), see p. 821, ante. 
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been affixed, are not legally r&cognised as statutes (ff). Stu^h enact- 
ments may, however, be ratified, where that course appears desirable, 
by a Parliament summoned in the usual manner after the vacant 
Throne has been filled (h), and in such a case are recognised legally 
as statutes. 

555. When a vacancy of the Throne has appeared likdiy to occur 
through the successor being abroad, statutory provision has been 
made beforehand for the appointment of Lords Justices, whose 
powers and duties were carefully defined, to exercise the preroga- 
tives of government during the absence of the successor (i). In 
the case of the King’s voluntary absence abroad, the appointment 
of Lords Justices by commission under the Great Seal has in some 
instances been resorted to (k). 

Sub-Sect. 6 . — Statutory Limiiationn of the Frerogative, 

556. The extent of the prerogative being necessarily somewhat 
vague at common law, it has been found necessary at various times 
to define its limits more accurately by statute. The principal 
provisions, from a constitutional standpoint, are to be found in 
four great statutes or charters by whicli the rights and liberties 
of the subject are preserved and acts of tyranny by the Crown or its 
ministers restrained (Z). 

557. The Grown or its ministers may not punish, imprison, 
or coerce the subject in an arbitrary manner. No freeman may be 


{g) The enactments made by the Long Parliament without the royal 
assent are generally termed ordinances and do not appear upon the statute 
books. The reign of Charles II. is dated legally from 1649, in which 
year Charles L was oxecutod, though the former did not commence to reign 
until 1660. 

(A) See stat. 2 Will. & Mar., c. 1 ; sess. 1, c. 1, Buff., by which the Acts of 
the previous Parliament were legalised. As to the ratification of the Acts of 
the Convention Parliaments of 1660 and 1688, see note (u), p. 389, post, and 
note (w), p. 321, anie, respectively. 

(i) For examples of such enactments see the Succession to the Crown Act, 
1707 (6 Ann. o. 41 ; o. 7, Buff.); the Lords Justices Act, 1837 (7 Will. 4 & 
1 Viet. 0. 72). 

(h) In the year 1788, when George III. desired to go abroad, it was proposed 
to appoint Ijords Justices for exercising the mgal functions, and a committee of 
the House of Commons was formed to inquire into the precedents for such a 
course. For the various precedents, and in particular the commission used by 
George I. in 1719, see Commons* Journal, 12th December, 1788 (Yol. XLIV., 
p. 40). 

(/) These are Magna Carta, 1215 (see the Confirmation of the Charters, and 
reissue, 1297 (25 £^. 1), printed in Statutes of the Bealm) ; the Bill of Bights, 
1688 (1 Will. AMar. sess. 2, c. 2), confirmed by stat. 2 Will. & Mar. c. 1 ; sesa 1, 
Buff. ; and the Act of Settlement, 1700 (12 & 13 Will. 3, c. 2). Magna Carta 
being within the period of legal memory (fixed at the commencement of the 
reign of Bichai'd 1. ; see note (k), p. 485, post), is still in force and bindii^ 
upon the Crown, so far as its provisions are not obsolete or repealed. It 
was confirmed, and sometimes extended, but more frequently curtailed, by 
Henry II1.> and by numerous subsequent charters (Coke reckons thirty-two) 
down to the reign of Henry IV ., and in particular by the confirmation and re- 
issue of 1297 (25 Edw. 1, stat. 1, Bufl.l, by which it was directed to be observed 
as the common law of the realm and aU judgments contrary to it were declared 
void. This statute is still in force except cc. 8, 4. The Petition of Bight 
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taken or imprisoned^ or disseised of hJui freehold or liberties or 
iiee cnsfoms, or be outlawed or exildd^ or in any other wise 
molested (destruatur^. lit. destroyed Nor may he be judged 
(nec super eum ibimus)^ or condemned {nec super eum mitHmus)^ 
except the lawful judgment of his peers, or by the law of 
land, ^for may justice or right be sold, denied, or deferred to 
any(m) 

658. The Grown or its ministers may not interfere with the 
ordinary course of justice. It is enacted that it shall not be com- 
manded by the great or Utile seals to dii^urb or delay common 
right, and that though such commandments do come, the justices 
are not therefore to leave to do right in any point (n); and thsA 
jurors ought to be duly impanelled and returned (o), and excessive bail 
or fines ought not to be required or imposed, nor cruel and unusual 
punishments inflicted (p). Moreover, all grants and promises of 
fines and forfeitures of particular persons before conviction are 
illegal and void(q). Nor may the Crown bring pressure to bear 
upon the judiciary through fear of dismissal, since it is enacted 
that the judges are to hold office during good behaviour, subject 
to a power of removal by His Majesty on an address presented 
to His Majesty by both Houses of Parliament (r). 


was drawn up by the Oommons in 1627 (3 Car. 1), and recited in particular . 
Ii^raa Carta, the statute de Tallagio non Ooncedendo, 1297 (25 ]^w. 1 ; 
34 Mw. 1, stat 4, o. 1, BufP.) ; a statute 25 Edw. 3, stat. 1, o. 6, against 
forced loans; the statutes 1 Edw. 3, stat. 2, o. 6 ; 11 Bio. 2, a 9; 1 Bic. 3, 
c. 2, relating to benevolences ; and the Charter of Liberties (9 Hen. 3, 
stat. 1, 0 . 29). To the petition itself the King appended the answer, **Soii 
draft fait come est desire.*’ ' As to the manner in which the Bill of Bights was 
enacted, See note (n), p. 321, ante. These statutes must not be regarded as 
curtailments of existing prerogatives, but as declarations of the fundamental 
laws of England. 8ee 2 Co. Inst, proem, p. 3; 1 Bl. Com., 14th ed., 128. 

(m) Magna Carta, 1215, co. 39, 40. See the confirmation and reissue, 1297 
(25 Edw. 1, o. 29). See also the Petition of Bight, 1627 (3 Car. 1, o. 1), s. 10. 

(n) Statute of Northampton, 1328 (2 Edw. 3, o, 8). 

(o) Bill of Bights, 1688 (1 Will. & Mar. sess. 2, o. 2). Down to the year 1670 

juries were fr^uently punished for verdicts proved wrong on appeal or con- 
trary to the dimetion of the judge. The Court of Star Chamber, before its 
abolition in 1640 (see note (c), p. 379, posf), frequently summoned juries before 
it and inflicted flnes and imprisonment upon them, as in Sir Nicholas Throck^ 
morton*s ChM(1554), 1 State Tr. 869, when eight members of a jury were heavily 
fined and imprison^ for having a<^uitted ffir Niriiolas Throckmorton of high 
treason. The immunity of jurors in actions brought by persons injured by a 
wrongful verdict was establish^ in Floyd v. Barker (1608), 12 Co. Bep. 23. 
The immunity of jurors from ptwhmmt for wrongful verdicts was estabushed 
in BwhdVs Case ^670), 6 State Tr. lm,|vrhere on writ of habeas oorpustne 
return was made that the prisoners wez^ oommitted for returning a verffiot 
** against the plain and manifest w^ht of evidence, and against the direction 
of the court on a point of law.*’ Held by TAUaHAF, 0. J., that a jury could 
not be punished in a etiminal case for such a finding. Genendly as to jurfos, 
see title Junius. ... 

(p) Bill oS Kghts, 1668 (1 Will. Sc Mar. seas. 2, e. 2). See also the Statute. qf 
Westminster the Second, 1^5 (13 Edw. 1, o. 37), by wnioh no diStcessee are tote 
tidien exemt by haiHffS sworii and knpwn. 

fo) Bill of 1688 (1 Wm. d; Mar. sess^ 2, o. 2)^ As to the Crown’s 

fines and fozfeitirres generally, see p. 489, ^ \ ^ 

Judicature Act, 1878 ^ A 39 Tict o. 77), s. 6, ro-enaeting a 
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' Tfad Crown intt3l^Mt*Bn8p6nd laws ox tho executi<^ .of lnws ' .Saox. i. 
witbot^ the consent of P&liament («) ; nor may it dispensd witii InCNjUraL 
lawii, or the ezeontion of laws (t) ; and dispensations by non ohitamte 
of or to any statute or part thereof are void and of no effect, except • 

in such cases as are allowed by statute (a). Baapended. 

Nor ipa^ the Grown or its ministers ereclj, courts wh§re persons Nor irr^Uu 
may be tried in an arbitraiy manner, since the issue of commis- 
sions to try persons according to the law martial, as is used by 
armies in time of war(b), or the issue of commissions to erect 
illegal courts (c), are declared to be against law. . 

(160. The Grown or its ministers may not impose direct or Taxation, 
indirect taxes without parliamentary sanction. It is enacted * 

that no man shall be compelled to make or yield any gift, 
loan, benevolence (d), or tax without common consent by Act of 


provision in the Act of Settlement, 1700 (12 & 13 Will 3, c. 2), s. 3, par. 7, now 
repealed. As to the qualification and appointment etc. of judges generally, 
see title Goitrts. 

(«} Bill of Sights, 1688 (1 Will. & Max. sess. 2, o. 2), s. 1. 

(i) Ibid, The words of this provision extend only to the dispensing power 
** as it hath been assumed and exercised of late,*’ but there can be no doubt that 
all dispensations would be deemed unconstitutional and illegal at the present 
day. See Mon College v. Winchester {Bishop) (1774), 2 Wm. Bl. 936. 

(a) Bill of Bights, 1688 (1 Will. & Max. sess. 2, o. 2), s. 12. This provision 
does not extend to common law offences, but the King was always held unable to 
license offences mcda per se; it was otherwise as to mala prohihita. See Themas 
V. Bwrsl (1674), Vaugh. 330, 332 ; LangdaWs Case (1608), 12 Co. Eep. 58, 61 ; 
Anon, (1609), 12 Co. Bep. 30. A decision {temp, James 11.) that it was the Jong’s 
** inseparable prerogative to dispense with penal laws in particular cases and 
upon particular necessary reasons of which the King himself is sole judge** 
{Uodden v. Hake (1686), 11 State Tr. 1166) was obtained by means of a 
packed judicii^. Compare, however, HaUam’s Const. Hist, 3rd ed., Yol. IlL, 
p. 86, where it is said that it was by no means evident that the decision of 
KXABBBT, C.J., which had the approbation of eleven out of twelve judges, 
was not good law). In the same reign, in the Seven Bishops' Case { (1688), 12 
State Tr. 183), the bishops were charged with seditious lil^l for having peti- 
tioned the King against a declaration of indulTOnoe, '* founded on such a dis- 
pensing power as has often been declared illegsd in Parliament.** Twp judges 
were for conviction, and two against, but the jury, after twelve hours’ discussion, 
acquitted them. 

Tb) Petition of Bight, 1627 (3 Car. 1). 

{cj BUI of Bights, 1688 (1 Will. & Max. sess. 2, o. 2). Particular leferenoe is 
made bwthis section to the Court of Commissioners for EcoleBiaBtical Causes, 
which James 11. endeavoured to set up. The section proceeds, ** and all other 
oommiasiona and courts like nature are Ulegal and pemimous.” See also 
the statute 16 Car. 1, o. 10,' ss. 2, 3, by whijg^lt was enacted that henceforth 


no court was to be created with 
Court of Star Chamber, which w# 


tion to that exercised by the 
abolished, and that neither the 


Grom nor the Privy Council have or ought to have any jurisdiction by 
English bill, petition, articles, libel, or any other arbitrary way to draw Into 
qu^ion, determine, or dispose of, the lands, spods.eto., of any subject, Heavy 
penalties and treble damages are also imposeol' by the Act upon any Lord Ohaa- 
oellor or Keeper of the Qrent Seal, Lord Treasurer, Keeper of the King’s Privy 
Beal, Piend&t of the Oounoil, bi&hop etc., for offences against the Act (t*5td., 

mioed leans or bmievblenoes were first levied by Biebaxd IL (Hume’s 
Hii^ryofEngland,yolain.,p. 60), and declared illegal l^statuteiu 148^(1 Bio, 
3, c; SO, but reintrcduced hy Henry Yll. in 149A (eee 11 Hem 7, o. 10)' H^ns 
who objected to pay were often fined and imprisoned by the Star (see 
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SaoT. 1. Parliamaat (e) ; and that money may levied to or for the use 
In General of the Grown by pretence of prerogative without grant of Parliament 
for longer time or in other manner than the same is or shall be 
granted (/). In fact no exercise of the prerogative which involves 
the imposition of a charge upon the people can take full effect 
without parliamentary sanction (g), * 

standing £61. The Crown or its ministers are restrained from the exercise 

armj. of despotic power imposed upon the people by fear of military force, 

the raising or keeping a standing army within the kingdom in 
time of peace, unless it be with consent of Parliament, being 


Gardiner’s History of England, Yol. II., p. 269). On the exaction of a forced 
loan by Charles I. m 1626 many persons were committed for refusing to pay, and 
^ Sir Thomas DameVs Case (1627), 3 State Tr. 1, it was held by Hyde, O.J., 
'^n writ of habeas corpus, that the King’s Bench could not inquire into the 
grounds of the commitment, the warrant having been made **by special 
command of the King.” The commands of the King can no longer be pleaded 
in justification of illegal acts (see pp. 382, 415, post), 

(e) Petition of Right, 1627 (3 Uar. 1), s. 10. The corresponding provision 
in Magna Carta, c. 12, was to the eftect that no scutago or aid other than 
the three customair feudal aids (as to these, see title Real Phopebty and 
C nATTXLS Beal) should be imposed without the consent of the commune 
concilium. After t^ Restoration in 1660 these feudal revenues, together with 
those derived fromlhe Court of Wards and Liveries, and the right of purvey- 
ance, ceased with the abolition of the feudal tenures, which were turned into 
free and common socage by the statute 12 Car. 2, c. 24, ss. 1, 2. 

Direct taxes were frequently imposed under the Tudors and Stuarts by pro-, 
clamation, letters patent or writs under the Great Seal. The subsoiTience of the 
judiciary aided the Crown in these illegal exactions, and is well illustrated in 
Hampdm's Case (known as the Case of Ship Money) (1637), 3 State Tr, 826 ; 
in that case it was held by seven judges out of twelve that writs issued by 
the Crown to the sheriffs in 1636 commanding them to provide the ships, men, 
victuals etc., mentioned in the Writ, and to assess the amount required for this 
pu^ose lipon the people, were binding upon the subject. For the first writ 
so issued by the King, see Bushworth’s J^storical Collections, ed. 1721, Yol. II., 
p. 257. The Long Parliament subsequently passed an Act in 1640 declaring the 
writs imposing ship’s money and the proceedings in Hampden's Case, suj^a, 
** contrary to the laws and statutes of the realm, the right of property, the 
liberty of the subject, and the Petition of Right,” and vacated and cancelled 
the judgment (16 Car. 1, c. 14). 

(/) Bill of Bights, 1688 (1 Will. & Mar. sess. 2, o. 2), s. 1 ; stat. 16 Car. 1, 

0 . 8 . 
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against law (A). Nor m^jpMiers and marines be billetad upon 
private persons (t), unless under statutory authority (j). 

562. The Grown or its ministers are restrained from ruling with* 
out a Parliament, since it is enacted that for redress of all grievances 
and for t^e amending, strengthening, and preserving of las 7 S Parlia- 
ments ought to be held frequently (ft). 

663. Nor may the Crown interfere with the election of members 
of Parliament, which ought to be free(Z), nor impeach or question 
the freedom of speech ^d debates or proceedings in Parliament, 
which ought not to be impeached or questioned in any court or 
place out of Parliament (m) . 

564. The Grown is restrained from shielding its ministers and 
servants from an inquiry into illegal acts by meaps of pardons, 
since it is enacted that no pardon under the Great Seal shall be 
pleadable to an impeachment by the Commons in Parliament (n) ; 
but a pardon may, however, be granted after sentence (o). 

565. National interests may not be dominated by foreign 
influence or the conduct of the executive controlled by foreigners, 
since no person born outside the United Kingdom or the dominions 
thereunto belonging (although he be made a denizen), except he 
be born of British parents or has been naturalised, is capable 
of becoming a Privy Councillor or a member of either House of 
Parliament, or of holding any office or place of trust, either civil or 
military (p). 

It is also provided that, in case the Grown shall come to any 
person not being a native of England, lihis nation shall not be 
obliged to engage in any war for the defence of any dominions or 


(h) Bill of Eights, 1688 (1 WILL & Mar. seas. 2, c. 2), L 

(0 Petition of Eight, 1627 (3 Car. 1), s. 10. 

As to the billetiDg of soldiers under statute, see title Eoyal Eoaoes. 

Bill of Eights, 16b8 (1 WilL & Mar. sess. 2, a 2), s. 1 (13). As to other 
statutory proynaons securing, and the constitutional necessity for, the regular 
summons of Parliament, see p. 383, post, and title Pabuambnt. 

(l) Bill of Eights, 1688 (1 Will. & Mar. sess. 2, o. 2), s. 1. See also the 
Statute of^estminster the First, 1275 (3 Edw. 1, o. 5), which prohibits the subject 
from interfering with elections by force of arms, malice, or menacing ; and title 
I^OTIONS. 

(m) BiU of Eights, supra, to the priyileoM of Parliament generally, 864 

title PABUAHiiirT. ^ mir 

(n) Aot of Settlement, 1700 (12 & WmSl. 33. 2), s. 3 (8). 

(o) Thus, three of the rebel lords impeached and* attainted in 1715 were 
•utMBequenfly pardoned (see p. 404, post). 

(p) Act.of Settlement, 1700 (12 & 13 Will. 3, c. 2), s. 8 (5). By theNatoraliza. 
tion Aot, 1870 (33 A 34 Yiot. o. 14), nothing in that Act is to anect the grant of 
letters of denization. As to what oonstitates a British snbjec^ see p. 340, 
ante) and as to statutory British subjects under the Naturalization Aot, 1670 
(33 A 34 Yiot. o. 14), see title Aliens, YoL L, at pp. 308, 313. The part of 
the section as to naturalised aliens and the incapacity of aliens (naturalised or 
otherwise) to tidie grants of land from the Crown have been impliedly rq^ed 
by the Naturalization Aot^ 1870 (33 & 34 Yict. Cb 14). See also note (i), p«y'ijf42 
8nf0. 
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territolr^s Which do not belong to the Grown of England; without 
the oonsent of ParUameDt ( 9 ). - ' 

Sub-Sbox. l.—OonitUifh'onal Cheek* upon Improper Exereiee. 

566. Though, in consequence of the legal attribute of perfection (r), 
the Eingtcan do no wrong, and therefore no remedj^ is provided by 
the law as against the Sovereign in person, or his ministers in their 
official capacity, for wrongful acts (s), certain restraints are imposed 
by the law and custom of the constitution upon the arbitrary and 
improper exercise of the prerogative. , 

567. First, since all means of arbitrary and despotic coercion 
on the part of the Crown and its ministers have been removed by 
the law of the constitution (t), where the subject refuses to comply 
with what appear to be unjust or illegal demands made by the 
Grown, the ministers and servants of the latter, in order to enforce 
obedience, must have recourse to the ordinary tribunals of justice. 
Claims made by the Crown cannot be supported by mere pretence 
of prerogative, since the courts have power to determine the 
extent and the legality or otherwise of any alleged prerogative (a) ; 
nor may illegal acts be rendered justifiable by the plea of the 
King’s commands (b), or State necessity (c). The Crown is bound 
to observe the law both by statute and by the terms of the corona- 
tion oath, which embodies the contract between the Grown and 
people upon which the title to the Crown originally depended, and 
still in large measure depends (d). Upon any doubtful point of 
prerogative the Crown and its ministers must, therefore, bow to 
the decision of the legal tribunals. 

568. Secondly, under the conventional law of the constitution the 
Growfi" acts only upon the advice of its constitutional advisers (e), 
and through the recognised executive departments and officers (f). 
Under the doctrine of ministerial responsibility (g), the ministers of 
the Crown are responsible to Parliament for the advice given by 
them, and may be punished for improper advice by loss of office or 
by censure (h). 


? Act of Settlraient, 1700 (12 & 13 WilL 8, 0 . 2). ■. 3 (2). 

See p. 374, ante. 

Ab to legal prooeedinge against the Crown generally, see p. 412^ poet. As 
e liability of public officers and authorities to onminal indictments for 
breach or viplation of statutory duties, see r. Uall, [1891] 1 a B. 747. 7fi3. 
As to their liability in an ac&m for damages, aee Saundera y. Holhom Diairtct 
Board of Worka, [1895] 1 Q. S&64, 89. See also p. 412, poat^ and titles Action, 
VoL Is, p. 1 ; C(eow27 Praotigb ; Wiaito Authobitibs and Public Offiobbs. 
(t) See pp. 377 otaeq., aade. 

(a) See p. 372, ante, 

(b) Banfya (JSarl) Oaa$ (1683), 11 State Tr. 599, 627, 629 ; and see p. 383, 
poat. a 

(e) Entick v. Coflrrinston (1765), 19 State Tr. 1030, 1067. See title PuBUO 
AtTTHOBITXBS ABfX> PUBLIC OfFICKBS. 
id) Seep. 338, anitos 

i to this doctrine, see p. 386, 

3; Bee p. 386, poff. 
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dW. Thirdly, all ministers and servants of the Grown, and 
public officers generally, are civilly and criminally liable, in their 
individual capacity, for tortious or criminal acts (t), subject to 
certain provisions protecting judges and justices of the peace in 
the execution of their offices (J;), and, as to public authorities 
generally, subject to certain statutory conditions limiting the time 
within which the action is to be brought etc. (l) ; and thm liability 
may be enforced either by means of an impeachment or by ordinary 
criminal or civil proceedings (m). 

670. Fourthly, in casps where no illegal act has actually been 
committed, and consequently no action lies, but where the subject 
deems himself unduly oppressed by the sentence of a judge or the 
conduct of an official, the law of the constitution has provided a 
remedy by petition to the Grown, the exercise of which right cannot 
be denied, since it is enacted that it is the right of the subject to 
petition the King, and all commitments and proseciftions for such 
petitioning are illegal (n). 

671. Fifthly, the necessity for obtaining supplies, which can only 
be granted by Parliament (o), and without which the government 
could not be carried on, and the necessity for the continuation of 
various Acta expiring in each year (p), obliges the Grown to 
summon Parliament annually, and to observe the conventional 
laws and customs of the constitution relating to the conduct of 
parliamentary and political affairs (q). 

Sub-Seot. 8. — Effect of the Demiee of the Crown, 

572. Although the occupation of the Crown is continuous in 
legal contemplation (r), the demise (a) of the Crown had formerly 


(t) As to the personal liability of servants of the Crown, see Danby'e (Earl) 
Case (1683), 11 State Tr. 599; Entick y. Carr (1765), 19 State Tr. 1067. 
In such actions no malice or want of probable cause need be shown (see Brasyer 
V. Maclean (1876), L. R 6 P. 0. 398 ; Cobhett y, Orey (1850), 4 Bxch. 7l>9). See 
also p. 415, post. As to the liability of public officers and authorities, see the 
oases etc. cited in note (a), p. 382, ante. See also p. 412, poet, 

(k) See p. 416, post, 

(l) See Public Authorities Protection Act, 1893 (56 & 67 Yict. o. 61), and 
title Public Authorities and Public Offiobbs, 

(m) As to the Commons* right of impeachment generally, see title Parliahent. 

(n) Bill of Bights, 1688 (1 Will. & Mar. seas. 2, o. 2). The necessity for such 
a provision was proved by the Seven Bishops^ Case ri688), 12 State Tr. 183, 
as to which see note (a), p, 379, ante. As to the statutory provisions against 
tumultuous petitioning, see note (a), p. 358, anit^^ As to petitions for pardon, 
see p. 405, post, 

,(o) See p. 390, post As to the inability of the Crown to impose taxes without 
the consent of Parliament, see p. 379, ante, 

( P) ^•9-* fbe annual Army Act, as to whioh see p. 410, post. The Acts 
wnion expire in each year are kept in force by means of the annual Expiring 
Laws Oontiuuanoe Acts. Por tne Acts which must be so continued, see the 
Expiring Laws Oontinuance Act, 1908 (8 Edw* 7, o. 18), Schedule. 

^) As to conventions generally, see p. 389, poet. As to the conventional 
law relating to the Oabinet system and ministoial responsibility, see YoL YU. 
Part YI., sect 2. 

(r). See p. 325, ante, 

(e) As to the legal meaning of the term ** demise^’' see p. 376| emte^ 
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the effeot of dis^lving Parliament,* vacati^ offices tmder &e 
Crown, oiscontinoing legal processes and indictments, and causing 
other inconveniences. These have been remedied by a variety 
of statutes, and now on the demise of the Grown the duration of an 
existing Parliament is no longer affected (t), whilst if the demise 
oocnra su|}8e<|uent to^the dissolution or expiration of a Parlitunent 
and before the day* appointed by the writs of sumffions for 
assembling a new Parliament, the preceding Parliament is revived 
for six months, unless sooner prorogued or dissolved by the 
successor to the Crown («) ; and the holding of any office under 
the Crown, whether within or without His* Majesty's dominions, is 
not affected, nor is any fresh appointment tnereto rendered 
necessary, by the demise of the Crown (a). 

673. The Privy Council is not determined or dissolved by the 
demise of the Grown, but continues and acts as such for the 
space of six mohths after such demise, unless sooner determined by 
the next successor to whom the Crown is limited and appointed 
to descend (b). 

674. The great seal, privy seal (the use of which is now 
abolished (c)), privy signet, and all other public seals in being at 
the time of the demise of the Crown, are to continue and be made 
use of as the respective seals of the successor, until the latter gives 
orders to the contrary (d). 

676. No office, place, or employment, civil or military, of the 
nomination, constitution, or appointment of the Prince of Wales, 
Duke of Cornwall, or Earl of Chester, for the time being, within the 
Principality of Wales, Duchy of Cornwall, or County Palatine of 
Chesty, becomes void by the demise of the Crown, or by reason of 
the determination of any grant of the principality or earldom, or 
by reason of any descent of the duchy, or of the custody of the 
duchy coming to the Crown (e). The above offices continue for the 
space of six months from the time of such demise, determination, 
grant descent etc., unless the occupants are sooner removed or 
discharged by the Sovereign, or by the Prince of Wales, Duke of 
Cornwall, or Earl of Chester for the time being respectively if). 


(() Bepresentation of the People Act, 1867 (30 & 31 Yiot. o. 102^, e. 61. H 
eeparated by ^jouxnment or prorogation, such Parliament muet immediately 
after the demise of the Grown meet, convene, and sih See Succession to the 
Crown Act, 1707 (6 Ann. o. 41, s. 6 ; a 7, Buff.). See also title Paruamxnv. 

(u) Meeting of Parliament Act, 1797 (37 Geo. 3, o. 127), a. 3 ; and 8ee..titie 
PaRLiAUBirr. 

(a) Demise of the Grown Act, 1901 (1 £dw. 7, c. 6), s. 1 (1). 

(6} Succession to the Grown Act, 1707 (6 Ann. c. 41 ; o. 7, Buff.), a. 8. The 
office of Privy Oounoillor would also, it seems, be covert by the general enact- 
ment as to paUio ofiBoea contained in the Demise of the Grown Act, 1901 (1 
£dw. 7, 0 . 6), 8. 1 (1), as to which see the text above. 

(e) Sm Toi. VIL, Part YI., sect. 1. 

(«Q Succesmn to the Grown Act, 1707 (6 Ann. a 41 ; c. 7, Buff.), s. 9. 

(e) As to the vesting of the Duchy of Gomwall in the Grown in certain cases, 
see YoL Vil., Pact Yu., sect. 4. 

Demise of the Grown Act, 1727 (1 Qeo. 2, stat 1, c. 6), s. 7, as partially 
“d by the Sheriffli Act, 1887 (60 4 61 Yict c. 66), 0 . 39, Sohed. m. . 
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SheriRs and sberifGs’ offioerd in the Duchy of Cornwall pontinne 3acn. i. 
in office for the remainder of their terms upon any demise of the In OeneraL 
Crown or of the Duchy of Cornwall, unless sooner removed or 
superseded {g), 

576. Where on the demise of the Crown any person is con- Crown 
tinned in the enjoyment of, or reappointdd (A) to, tftiy office, 
employment, pension, rank, or precedence, granted during the 
pleasure of the Crown by any letters patent, commission, warrant, 

or other commission, such person is exempted from the payment of 
any fee or stamp duty im respect of the reappointment or regrant 
either to the Crown or to an^ other person whomsoever (t), except 
with regard to the remuneration to be paid by the Treasury, and 
which is to be paid to the various persons whose right and duty it 
is, or may be by virtue of their resjiective offices, to prepare, make 
out, settle, and attend to the passing of the usual commissions, 
letters^ patent, warrants, or other instruments, upon such 
reappointment or regvant (/c). 

577. Commissions of assize, oyer and terminer, general gaol Jndidai mm- 
delivery, of association, or of the peace, and writs of admittance, si 

non omnes, and of assistance, are not datermined by the demise of 
the Crown, but continue in full force for the space of six months 
thereafter, unless sooner superseded and determined by the * 

Crown (1). 

Commissions for the taking of affidavits to be made use of and 
read in any court, or for taking recognisances of bail, remain and 
continue in force during the pleasure of any successor of the 
Sovereign by whom the same may have been granted, until revoked 
or otherwise avoided (m). 

578. Writs, pleas, or process, or any other proceeding upon any i«gai prooero, 
indictment or information for any offence or misdemeanour, and writs, 
processes, or proceedings for any debt or account due to be made to 

the Crown concerning any lands, tenements, or other revenue 
belonging to the Crown, depending at the time of the demise of the 


(9) Sheriffs Act, 1867 (60 & 61 Yiot. o. 66), s. 3 {S). This })ToyiBion applies 
also to sherifCs Miierally, but is now covered to that extent, it seems, by the 
Demise of the Crown Act, 1901 (1 Edw. 7, 0. 6) (see p. 384, ante). See title 
SmDuvvB Aim Bahjvvs. 

(A) Beappointment to offices under the Crown is now, in general, rendered 
unnecessary by the provisions of the Demise of the Crown Act, 1901 (1 Edw. 7, 
0. 6), s. 1 (1) ; see p. 384, ante. 

ft) Demise of the Crown Act, 1830 (11 Geo. 4 A 1 WilL 4, 0. 43), s. 1. 

(A) JUd., e. 2. The Treasury is directed in all such, cases to fix and determine 
a proper and adequate remuneration which is to be paid by the persons who 
would have been chargeable if the Act had not passed. 

{0 1 Ann. 0. 2, stat. 1 (0. 8, Buff.), s. 6. This clause is annexed to tho 
orii^al Act in a separate schedule ; see the Statutes Bavised, VoL L, p. 770, 
note 2. This provision extends to Ireland, Jersey and Guernsey, and all His 
Uajee^s possessions in America and risewhere (fhtd., a 6, Schedule in the 
original Act). The matter would now be covered it seems, by the general 
enactment as to offices under tho Crown (see p. 884, ante). 

(m) Demise of the Crown Act, 1830 (11 Geo, 4 A 1 Wdl. 4, 0. iS), t. 4. 
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Crown, qpntinne and remain in fall foiAse and virtue, to be proceeded 
upon notwithstanding the demise of the Sovereign (n). 

All pleas and informations in the King's Bench are to stand 
and be good in law upon the demise of the Sovereign, and no 
defendant need plead again to the same unless he so desires, in 
which ca^ he must ^pply to the court for that purpose within five 
months from the time of the demise (o). All writs and proceedings 
generally in the various courts remain in full force and effect upon 
the demise of the Crown, and may be proceeded upon in their 
ordinary course (p). 

t 

Sbot. 2.— Groivn in Relation to the Executive. 

579. By virtue of the prerogative the Sovereign is the supreme 
executive authority in the State, and all executive acts are done 
in his name (^). Executive acts are concerned either with the 
administration of parliamentary enactments and the rules and 
regulations made thereunder, or with the exercise of the dis- 
cretionary authority which is placed in the hands of the Sovereign 
by virtue of the common law without any express parliamentary 
sanction or supervision. 

In neither of these branches of the executive may the King 
act in person or upon his own arbitrary impulse. In the former 
he must act through his constitutional officers and departments of 
state (r), whilst in the latter he must act through the medium 6f 
the customary officers and departments upon the advice of his con- 
stitutional ministers, such advice being given individually by the 
heads of the various ministerial or political departments (r) in 
minor matters, or collectively through the Cabinet (a) in more 
important matters, such as the declaration of war or peace or the 
granting of legislative institutions to Grown colonies. 

There is no act of the executive for which some officer or minister 
of the Grown is not responsible, and for which he may not be made 
liable either to punishment upon an impeachment or in a court of 


(n) 1 Ann. a 2 8, Buff.), 8. 4. As to abatement of petition of ri^ht on 

the aemise of the Grown, see title O&ow Pbaotiob and ^bertson Qiyil Pro- 
ceedings by and against the Crown, pp. 369, 370. 

(o) 4 Will. A Mar. o, 18, s. 6. 

(p) 1 Ann. 0 . 2 ^o. 8, Buff.), s. 6, Sohodule in the original Act. The 
proceedings etc. specifically mentioned in the section are original writs, 
writs of niaipriuB^ commissions, process, or proceedings whatsoever, in or issuing 
out of any court of CM^uity, or any process or proceeding Upon any ofiBco or 
inmiisition, or any writ of certiorari or haheaa corpus in any mattor or caujse 
eitner criminal or civil, or any writ of attachment or process for contempt, or 
any commission of delegacy or review for any matters ecclesiastical, testamentary, 
or maritime, or any process thereupon.’* These are not to be determined, 
abated, or discontinued by the demise of the Grown. 

(g) 1 BL Com., 14th ed., 249 , 230. 

(r) As to these, see Yol. YII., Part YI. 

(s) As to the formation and functions of tl^ body, see ihid As. to the 
^v^ry funotms' of the Privy Council, see ibid. By cu^m it is left to 
individufd ministers to decide whether a question is sufficiently important for 
the Oabinet, but the Prime Ministo may make any question he thinks fit a 
Cabinet matter (see tm). 
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law in the case of tortious or criminal acts (u), or to censul^e or Sbot.sl 
loss of office in the case of bad advice given to the Crown in the The Crown 
exercise of its discretionary authority (6). in Relation 

to the 

580 * Laws, whether of a temporal, ecclesiastical, or military Executive, 
nature, %re called the King’s laws, and it is his prerogfrfive to see Appointment 
that they are duly executed (c). Moreover, all public officers are of public 
appointed by and derive their authority from the King either 
mediately or immediately (d), and he can compel his subjects to 
serve in such offices as the public good and the nature of the con- 
stitution require (c), refilsal to perform a public duty, when legally 
called upon to do so, being a punishably offence (/). The Sovereign 
may, however, grant exemption from service though the office is 
not under his immediate control (ff). 

The Sovereign may also create new offices (h) ; but ho cannot 
create new offices with new fees, nor annex new fees to old offices, 
for that would constitute a tax (i) ; nor may he create any now 
office inconsistent with the constitution or prejudicial to the 
subject (fc). 


(a) As to tho personal liability of public officers an<l servants of the Crown for 
illegal official acts, soo p. 383, ante. For bad advice given to the Crown 
ministers are responsible to Parliament. 

(b) As to the doctrine of ministerial responsibility, see VoL VII., Part VI., 
sects. 1, 2. As to impeachment, see title Parliamknt. The conduct of the 
executive in this impersonal manner has become a settled conventional or cus- 
tomary usage of the constitution since tho revolution of 1688, and tho rules 
relating to the Cabinet sy^m have also bocome conventional or customary, 
because they enable responsibility to be fixed with certainty, thus ensuring that 
the executive is carried on conformably to the wishes of tho House of Commons, 
and ultimately to the wishes of the electorate. As to the conduct of executive 
generally, see Vol. VII., Part VT. 

(c) Bac, Abr. tit. Prerog, D 1. As to tho duty imposed upon the Crown to 
govern according to law by the terms of the coronation oath, and at common 
law, see pp. 338, 372, ante. 

Bac. Abr. tit. Prerog. D 3. 

(«) It. V. Larvjood (1694), 1 Ld. Raym. 29, 32, 33 ; U. v. Clarice (1787), 1 
Term Rep. 679, 682, 686. 

(/) Morris v. Burdett (1813), 2 M. & S. 212, i>er Lord Ellen bokough, 0. J.,' at 

р. 218. Therefore lawyers were bound to accept the de^eo of serjeant-at-law, 
which appears sometimes to have been distasteful (2 Co, Inst. 214 ; Morris v. 
Bvrdett, supra). And a person called upon to perform the duty of liorifp can- 
not refuse (/?. v. Larwood (1694), 1 Ld. Raym. 29, 32, 33) ; nor may jurymen 
or parish officers (R. v. Clarke (1787), 1 Term Rep. 679, 682, 684) ; and 
ffignities and honours cannot, it seems, legally be refused (^e p. 456, post. 
and tide Dignities). A person summoned to the House of Lords, or elected 
to the Ammons, may be punished for refusal to become a member (4 Co. 
Inst. 43, 44; Duke of QueensberryU Case (1719), 1 P. Wms. 682, at p. 692; 
Morris T. Burdett, supra, at p. 214 ; statutes 6 Bio. 2, stat. 2, a 4 ; 6 Hen. 8, 

с. 16). 

(g) B. V. Clarke (1787), 1 Term Rep« 679, 682, 685, 686. Such exemptions are 
construed stiiotiy {fbid., 685). As to exemption fiom the office of sheriff, see 
B. V. Larwood (1604), 1 Ld. Raym. 29, 32, 38, and title Sheriffs and BaiufVs. 
I^e EW cannot exempt a person from attendiw as a member of Parliament 
(4 OoTL^t. 49 ; Morris y. Burdett (1813), 2 M. & C 212, 214, 218). 

(h) 2 Oo. Inst. 583, 534. 

it) Ibid. 

(A?) 2 Oo. Inst. 478, 640; 4 ibtd., 163. See also the Civil List and 
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081 . The principal doouments by 'means of which the Grown 
earries into effect or makes known its intentions with regard to sndi 
matters as are left to its control, either by the common or statute 
law, are treaties. Orders in Council, writs, proclamations, letters 
patent under the Great Seal, and warrants, commissions, instruc- 
tions, or orders under the sign manual ( 1 ). 

Sect. 8. — The Crown in Relation to Parliament, 

Sub-Sect. 1. — The Crown a necessary Party to Legislation. 

582. All laws are enacted by the King’s? most Excellent Majesty 
W and with the advice and consent of the Lords Spiritual and 
Temporal and Commons in Parliament assembled and by the 
authority of the same (m). The Grown is therefore a necessary 
party to legislation, and neither House of Parliament, whether 
acting alone or in conjunction with the other House, has any power 
of legislation without the Crown (n). Nor can the Crown, by pro- 
clamation or otherwise, make or unmake any law on its own 
authority apart from Parliament (o), except in colonies to which 
representative institutions have not been granted (p). 

At common law, however, the Crown might legally confer the 
power to make bye-laws upon corporations created by charter ( 9 ), 
though the scope of the authority to do so must be understood 
as stxictly limited by the rules and restrictions relating to royal 
grants (r). On certain occasions also the Crown has claimed 
the right of legislating for the Channel Islands bv Order in 
Council ; the claim has not, however, been enforced, and its legality 
has been seriously doubted {s). 

Servico' Money Act, 1782 (22 Geo. 3, 0 . 82), s. 1 (now repealed). By this 
Act tile ofiSce of Secretaij of State for the Colonies, the Board of Trade and 
Plantations, the offices of lords of police in Scotland, the principal officers of 
the Board of Works, the great wardrobe, and the jewel office, the offices of 
treasurer of the chamber, the cofferer of the household, the six clerks of the 
Board of Green Cloth, the paymaster of the pensions, the master of the harriers 
and foxhounds, and the master of the staghounds were suppressed and 
abolished. S. 2, which is still in force, provides that if any office of tibe 
same name, natim, purpose, or description of those abolished is afterwards 
established, the same is to be deemed and taken as a ne w offi ce. 

e These are treated of in detail hereafter. Bee Yol. YH., Part YI., sect. 1, 
sect. 2. 

! m) See the enacting clause of any statute. 

n^ See the statute 12 Car. 2, 0 . 30, and the statute Bevocatio No varum 
Ordinationum, 1322 (16 Edw. 2) (as to the effect of these enactments, see 
p. 374, a/nte). In Stockdale v. Hansard (1839), 9 Ad. A El. 1, the authority of 
the House of Commons was pleaded in justification of the publication of a 
parliamentaij report containing a libel upon Stockdale, but it was held tibat 
the House of Commons could not, by its resolution, alter the law so as to make 
defamatory matter non-libellous. As to the statutory protection of parHamen- 
tary debates etc., see titles Libel Aim Slahdbb ; Pabliament. 

( 0 ) See Be Graeehrooh, Ike parte Chava milB ^), 4 De G. J. & Sm. 666, 662. As 
to prodamatioxis by the Crown, see Yoh YZL, Part YI., sect. 1, sub-sect. 2. 

(p) See p. 423, post, and title DEPmmENQiBfl Aim Colokies. 

(q) See title OoBPOBATioiro. As to thejiresent statutory authorify for cieatmg 
munio^l corporations, see title Looal GoYEBincEirr. 

(r) See, as to the rules relating to royal grants, pp. 476, 403, post. 

(s) Orders in Council of the 11th February; 1862, were issuM by Ihe.Orown 
to remedy judicial abuses in the islands. Ihe legislatures, or states, of the 
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. and Metiing of Parliament. • 8bot»8. 

583. A new Parliament cannot legally assemble without the 

royal writ (Q, and though on certain occasions, through the necessity xq « 
occasioned by the King’s absence or abdication, the two Houses have Parliament. 

met and transacted business in an irregular manner without the 

royri wmt, such meetings are termed Convtotion Parliaments, to 
distinguish them from j?arliaments proper, and their proceedings 
are not recognised legally unless subsequently ratified by statute (u). 

584. On the assembling of a new Parliament in pursuance of 
the royal writs, or at the commencement of a new session of an 
already existing Parliament after prorogation, the King must meet 
the two Houses either in person or by his representatives {x ) ; other- 
wise there can be no legal beginning of a new Parliament, or session 
of an existing Parliament (a), except in the case of the demise of the 
Grown (6). But when thus assembled either House* can in general 
initiate legislation without the intervention of the Crown, though 

islands objected, but passed local Acts in accordance to some extent with 
the orders. The case being remitted to a committee of the Privy Council, 
the question was not decided, but grave doubts wore expressed as to the legality 
of the orders (lie the States of Jersey (1853), 9 Moo: P. 0. 0. 185). The orders 
were accordingly revoked by Order in Council, 29ih December, 1853. The 
same question came before a committee of the Privy Council in 1894 with 
reference to orders relating to the prison board, when a similar course was 
adopted. 

{t) 1 Bh Com., 14th ed., 149. Aa to the issue of such writs generally, 
see title Pabliament. As to the necessity for an annual meeting of Parliament 
see ibid,, and p. 383, ante. 

{u) The mode of summoning the Convention Parliament, which offered the 
Crown to William and Mary in 1688, and the subsequent legalisation of its 
actions are Seated of in note (n), p. 321, ante. The Convention Parliament, 
which restored Charles U. in 1660, met in pursuance of writs issued in the 
name of the keepers of the liberty of England by authority of Parliament, and 
tMs Parliament sat for seven months after the Eestoraiion and enacted statutes 
some of which are still in force (see 1 Bl. Com., 14th ed., 151). After the 
return of Charles 11. the first Act passed declared the Parliament begun and 
holden at Westminster in 1640 to be dissolved, the Lords and Commons then 
' sitting to be the two Houses of Parliament for all purposes, notwithstanding 
the absence of the royal writs (12 Car. 2, o. 1, since repealed). It was, however, 
still maintained by some that the Long Parliament summoned originally by 
Charles I. in 1640 was still uudissolved, and that the statute 12 Car. 2, o. 1, was 
of no effect (see aa to the impeachment of William Drake for writing a 
pamphlet to tilmt effect, Commons' Journal, 20th November, 1660) . The AoU of 
the Convention Parliament were further legalised by two Acts of the next 
Parliament (13 Car. 2, cc. 7, 14). 

(ta) For the ceremonies observed on the meeting of Parliament, see title 
Pabliameitt. When not present in person, the Sovereign is represented by 
Lords Commissioners, and the Speech from the Throne is usually read by the 
Lord Chancellor. 

(a) 4 Co. Inst. 6 ; 1 Bl. Com., 14th ed., 153. 

(&} On the demise of the Crown, Parliament, if separated by adjournment or 
prorogation, is to meet and sit immediately (Succession to the Crown Act, 1797 
(6 Ann. a 41 (o. 7 Buff.), a. 5), and in the case of a demise after dissolu&n or 
expiration of an existiog Parliament, and before the date fixed for the meeting 
of a new Parliament, the previous Parliament is revived for eix monthB 
(Meeting of Parliament Act, 1797 (37 Oeo. 3, a 127), s. 3). In theeb' "cases 
Parliament need not (smble) be met by the Sovereign. Sea also p. 384, ante, 
atid. title P 
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the Speeoh from the Throne usually 'indicates to some extent the 
outline of future legislation (c). It is, however, a constitutional 
principle that no Bill creating a charge upon the public revenues, 
whether payable out of the Consolidated Fund or out of money to be 
provided by Parliament, shall be introduced in the Commons except 
upon the. recommendation of the Crown expressed through a 
member of the ministry (d). ' 

Sub-Sbot. 3 . — The Itmjdt Aesent and Right of Veto, 

585. Though passed by both Houses of Parliament, a Bill does 
not become law until it has received the royal assent, which may be 
affixed either by the Sovereign in person or by commission (e). 
By withholding its assent the Crown may in effect veto any par- 
ticular measure. This right of veto has not, however, been 
exercised since the year 1707 (/), and, under ordinary circum- 
stances, is contrary to the customary or conventional law of the 
constitution, the proper procedure where the Grown is opposed to 
a measure being either to dissuade ministers frotn introducing 
the Bill, or, failing this, to dismiss the ministry and appoint a new 
one ( 9 ), or to appeal to the nation by dissolving Parliament (It). 

Sttb-Sbot. 4. — JDiesolution, Prorogation, and Adjournment. 

586. As the intervention of the Grown is necessary to the legal 
commencement of a Parliament, so also, except in the case of 
effluxion of time (t), an existing Parliament can only be put an 
end to by an exercise of the royal prerogative (/c). Parliament 
may be so dissolved at any time, but by the customary or con- 
ventional usage of the constitution the exercise of this prerogative 
is cogfined to occasions upon which the Sovereign has reason to 
suppose either that the ministry no longer enjoys the confidence of 
the House of Commons or that the Parliament itself is no longer 
representative of the wishes of the electorate (Q. 


(c) See title Pabuahsnt. 

(d) The observance of this principle is enforced by standing orders of the 
House of Commons (1008) (Public Business, No. 66, and as to India, No. 70).. 
The effeot of the rule is that BOls imposing or altering the imposition of new 
taxation upon the people must be introduced by a member of the ministry. 
See also title Pxbliament. 


(e) As to the manner of affixing the royal assent, and the date at which the 
Act comes into force, see title Pabliament. Until they have received the royal 
assent, BUls are not statutes and have no legal effect (see JS. v. Middlesex 
Juetioee (1831), 2 B. & Ad. 818). Thus, the Acts of the Long Parliament between 
1640 and 1660 having no legal effeot are not printed in our statute lM)ok8, 
and are usually tennM ordinances. As to the inability of the two Houses of 
Parliament to bind the Crown, see pp. 376, 386, ante. 

On this occasion Queen Anne refused her assent to the Scotch Militia 


(ff) As to the appointment and dismissal of ministers, see YoL YHI., Part YI., 
sect. 2. 

(A) As to the dissolution of Parliament, see title Parlxamxnt. 

(f) See title Pabliahbnt.^ 

(^) As to the manner of dissolving Parliament, see iAid. 

(1) The most usual occasion for me exercise of this prerogative is when the 
House of Commons has failed to support the ministry m passing an important 
or party measure, or has passed a vote of want of confidence in the Government 
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A session of an existing 'Parliament can only be terminated 
by the Crown by prorogation, which is the continuation of the 
Parliament from one session to another, and affects both Houses (m). 
But an adjournment or postponement of business, either in the 
Lords or Commons, for a definite time, can be effected by resolu- 
tion of ,either House, without the intervention of the vCrown (n), 
though a desire expressed by the Crown for the adjournment of 
both or either of we two Houses is, it seems, usually complied 
with (o). 


SuB-SBcrr. B, — Bight of Acceu to (Ae Sovereign, 

687. Either House of Parliament enjoys the privilege of right 
of access at all times to the Sovereign, but in the case of the House 
of Commons this right must bo exercised collectively through the 
Speaker, whilst Peers may exercise the right individually (p). 

Sub-Seot. 6. — Control of Executive by Parliament, 

588. By the conventional or customary usage of the constitution 
the principal executive officers, who compose the ministry, are 
selected by the Crown, or by the Prime Minister as representing the 
Grown, from amongst the members in either House whose political 
sympathies are at one with those of the dominating party in the 
House of Commons (g). The conduct of the executive is thus 
brought under the immediate supervision and control of Parliament. 

Sect. 4. — The Crown in Relation to the Church, 

Sub- Sect. 1. — In General, 

589. At common law and by statute the Sing is the only 
supreme head on earth, under God, of the Church of England (r), 


OocasioDB have arisen, as in 1784 and 1807, where the Crown has dismissed a 
ministry which retained the confidence of the House of Commons, but in such 
a ease there ought to be good grounds for the belief that the wishes of the House 
of Commons are oj^osed to the wishes of the electorate. The conformability of 
the wishes of the House of Commons to those of the electorate is the constitu- 
tional result to be aimed at in all cases, and not merely the arbitrary assertion 
of the personal wishes of the Sovereign. 

(w) 1 Bl. Com., 14th ed., 187. Formerly the royal assent was given to 
Bills at the end of each session, and it became a question whether the session 
was not ipso facto terminated by affixing the roym assent to any Bill. The 
contrary was declared to be the cose both by resolution of the House of Commons 
(see Commons’ Journal^ 2lBt October, ld53 ; ibid,, 2lBt November, 1554), and by 
statute (1625) 1 Car. 1, a 7. As to the manner in which prorogation is effected, 
see title Pabliament. 

(n) 1 Bl Com., 14th ed., 186. As to adjournment generally, see title 
FABLIAMXNT. 

(o) See Commons’ Journal, 11th June, 1572; 5th April, 1604 ; 4th June, 14th 
November, 18th December, 1621; 11th July, 1625; 13th September, 1660; 
25th July, 1667 ; 4th Aug^t, 1685 ; 24th February, 1691 ; 2lBt June, 1712 ; 
16th Apm, 1717 ; 3rd February, 1741 ; 10th December, 1745 ; 2lBt May, 1768. 

(p) See title Partiambnt. 

is) As to the formation of the ministry and the Cabinet system, see Yol. VH.. 
Part VI. sect. 2. 

(r) 31 ken. 8, c. 10, s, 2 ; Com. Pig. tit Prerog. D 17. See also 24 Heu. 8, 
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and all spiritual and ecclesiastical jurisdictions, privileges, superior!* 
ties, and pre-eminences are united and annexed to the Imperial 
Grown of this realm to the exclusion of every foreign prince, person, 
prelate, State, or potentate, spiritual or temporal (s). 

As head of the Church the Sovereign is also the patron of all 
archbishoprics and bishoprics within the kingdom (0> and upon a 
vacancy nominates archbishops and bishops to the dean and 
chapter for election, or, in the case of certain bishoprics, nomi- 
nates and presents by letters patent without election (a). 

During a vacancy the temporalities of bishoprics belong to the 
Sovereign (&), but he acts as a mere custodian thereof, and on the 
consecration of a new archbishop or bishop it is customary to restore 
them intact (c). If they are not restored, the bishop, who, after 
doing homage, has a fee simple in the bishopric, may maintain an 
action for their recovery (d). On avoidances occurring the tem- 
poralities of all archbishoprics and bishoprics (except rights of 


c. 12 ; 25 Hen. 8, co. 19, 21 ; 28 Hen. 8, o. 16; 1 Eliz. c. 1. The statutory 
provisions relating to the supremacy of the King in spiritual matters are 
declaratory of the common law (see 26 Hen. 8, c. 1), repealed by 1 & 2 Phil. & 
Mar. 0 . 8, s. 4 ; 1 Eliz. c. 1, s. 4; Caudrey^s Case (1591^, 6 Oo. Bep. la, 8a. 

(«) 1 Eliz. c. 1. The jurisdiction etc. so vested m the Crown are “such 
as have heretofore been, or lawfully may be, exercised by any ecclesiastical 
power or authority for the visitation of the ecclesiastical state and persons, 
and for reformation order and correction of the same, and of manner 
of errors, heresies, schisms, abuses, ofPonces, contempts, and enormities.” 
It is a statutory offence for any person, by writing or printing, teaching, 
express words, deed or act, advis^ly, malieiouBly, and directly to* affirm, 
hold, stand with, set forth, maintain, or defend any such foreign authority 
or jurisdiction etc. ^ibidX The punishment provided for this offence hM 
been mpealed (Beligious Disabilities Act, 1846 (9 & 10 Yict. c. 59), s. 1); 
but disobedience to a statutory provision is punishable as a contempt at 
common law by fine and imprisonment at the discretion of the court (see 
4 Bl. Com., 14th ed., 122, 123), and, in the case of persons in holy orders, the 
above offence entails incapabiuty of holding any ecclesiastical promotion, and 
deprivation of any such promonon in possession in the same manner by due 
course of law as for any other cause of deprivation (see the Beligious 
Disabilities Act, 1846 (9 & 10 Yiot. o. 59), s. 1, and title Ecclesiastigal Law). 
As. to the constitution and jurisdiction of the ecclesiastical courts generally, 
see titles Ooubts ; Eoolesiastigal Law. 

(Q Coke bases the reason for this prerogative on the ground that bishoprics 
are of the King’s foundation (see 1 Oo. Inst. 134, 344, and as to '^^es, 
ibid.f 97). As to this prerogative generally, see Hampden's Case (1848), 
Jebb’s Import. Bishopncs aro now invariably founded by the Crown by 
Order in Oounoil under statutory authority. See the Acts cited in note (a), 
p. 397, post, 

(a) As to the appointment of bishops, see pp. 395, 399, post, and title 
Eoolesustioal Law. 

(5) 2 Co. Inst 15 ; Com. Dig:, tit. Frerog. D 23. At common law the King had 
the custody of the temporaUries for purposes of protection against ctpoliation, 
with the njght to take to himself the intermediate profits, but he had not the 
temporalitieB themselves (see 1 Bl. Com., 14th ed., 282). 

(c) 1 Bl. Com., 14tJli ea., 282, 283. Formerly it was a ground of complaint 
that the Grown oommitted waste, and frequently seized the temporalities into its 
own hands doxing the life of the bishops. These abases were remedied by a 
variety of statutes from Magna Carta onwards (e.g,, 9 Hen. 3, o. 5 ; Statute of 
Westminster the First, 1275 (3 Edw. 1, u 21, now rep^ed); 14 Edw. 3, atat. 4, 
e 4, now repealed). 

Of] CfQ. X4tt. 67 a, 341 a. b. 
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patronage and presentation, 'and such residences and Isuids which 
may be necessary for the enjoyment of the residences and attached 
thereto by any scheme sanctioned by Order in Gonncil) become 
vested absolutely in the Ecclesiastical Commissioners, and the 
archbishop receives a fixed income in lieu of the former profits of 
the see (e). , * 

The Sovereign also enjoys the right of presenting to all dignities 
and^ benefices of the advowson of the archbishopric or bishopric 
daring a vacancy (/). 

590. The Sovereign is patron paramount of all benefices in 
England, and as such is entitled to the right of presentation by 
lapse to all such as are not regularly filled He is also entitled, 
upon promotion of any incumbent to a bishopric, to present to such 
benefices or dignities as the person promoted was possessed of, 
although the advowson itself belongs to a private pprson (h). 

591. As head of the Church the King also convenes, prorogues, 
and controls the ecclesiastical synods or convocations (i) of Canter- 
bury and York, and his licence and assent is necessary before 
canons can be enacted (k). When enacted and promulgated (Z), 
such canons^ bind the clergy ; but they require the authority of an 
Act of Parliament before they become binding upon the laity (m). 
Such canons as are binding upon the clergy cannot be executed 
if contrary to the common or statute law, the King’s prerogative, or 
the custom of the realm (7i). 

592. Another branch of this part of the royal prerogative is the 
right of the Crown to first fruits, which consist of the first year’s 


(e) Ecclesiastical Commissioners Act, 1860 (23 & 24 Yict. c. 124), s. 1. A 
similar arrangement could be made voluntarily by bishops succeeding on 
avoidances before the 28th August, 1860 (see ibid. s. 4). As to tiie purposes 
for which the temporalities are to be held by the commissioners, see title 
Eooijssiastioal Law. 

(/) Bao. Abr. tit. Prerog. D 2 ; and see Pctier v. Chapman (1760), Amb. 98, 
101 . 

(<;) Bao. Abr. tit. Prerog. D 2. As to lapse generally, see title Eoglesiastioal 
Law. 

(i^ See A. -(7. V. London {BUhop) and Others (1693), 4 Mod. Bep. 200 ; Troward 
V. Ualland (1796), 8 Bro. Pari. Cas. 71. 

(f) 25 Hen. 8, c. 19. This enactment is, however, only declaratory of 
the common law. See Ca^e of Convocations (1610), 12 Co. Bep. 72. See 
also 4 Co. Inst. 322, 323. Eor the manner in which convocations are con- 
vened, prorogued, etc., and their composition, see title Ecolesiastical 
Law. 

(k) 25 Hen. 8, o. 19. The King’s licence is required before convocations can 
even confer to enact a canon. See Case of Convocations^ supra. It is, how- 
ever, customary for convocation to discuss many matters without the royal 
Uoenoe, and these are subsequently embodied in synodical Acts which have 
no lew force. 

(Q Eor the procedure on the enactment and promxilgation of canons, see title 
' xUiBsi nGAii Law 

(m) Coafs Case (1700), 1 P. Wms. 29 ; Middleton v. Oro/ts (1736), 2 Atk. 6«50: 
More V. More (1741), 2 Aik. 157. As to the legal effect of canons generally, ine 
title EocOiBSiABnoAL Law. 

(n) ib Hen. 8. o. 19, s. 3 ; Case of Convocodionon eu/pta^ 
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sbot.4. whole profits of atiy spiritnal prefernienti and to tenths, which 
TheCrmn coilsisli Of the tenth part of the annual revenues and profits (o). 
in Salmon These are now rated according to a statutory valuation, and are 
" made payable to the Governors of Queen Anne’s Bounty (p) to form 

liimrcn. ^ augmentation of poor livings (q). They are^ appor- 

tionable between successive bishops inter se, but not as against the 
Crown or the treasurer of Queen Anne’s Bounty (r). 

Tithes. The Crown also enjoys the right to all tithes in extra-parochial 

places upon an implied trust to distribute them for the general good 
of the clergy, but may grant them to a subject (s). 

Coiodies. The right of the Grown to corodies, namely, to send one of its 
chaplains to be maintained by the bishop, or to have a pension 
allowed him until the bishop promotes him to a benefice, appears 
to have fallen into disuse (Q. 


Ecclesiastical 593. As head of the Church the Sovereign is the ultimate court 
suits. of appeal in ecclesiastical suits (u) ; this appellate jurisdiction has 

since 1833 been exercised by the Judicial Committee of the Privy 
Council (a?). 

Jews may 594. The Crown also enjoys the rights of patronage with regard 
to various churches throughout the Kingdom (a). Where any 

benslces. 


(o) 26 Hen. 8, c. 3, ss. 2, 9; Rochester {Bishop) v. Le Fanu^ [1906] 2 

Ch. 613, 618. First fruits and tenths were first int^uced into this country, 
it is said, by Pandulph, the Pope’s legato temp, John and Honry III. in 
the see of Norwich (1 Bl. Com., 14th ed., 283; Rochester (Ruhop) t. Le 
Fanu, suprsb). They were made payable to the Crown out of all benefices 
by stat. 26 Hen. 8, c. 3, and enforceable by writ of extent by stat. 

33 Heh. 8, c. 39, s. 65 (we Rochester {Bishop) v. Le FanUt supra, pp. 618, 
619). They were resigned by Queen Anne to trustees, to form the fund now 
called Queen Anne's Bounty (2 & 3 Ann. c. 20 (c. 11, EulP.), s. 1). And 
see, generally, title Ecolbstastioal Law. 

(p) Yiz., £1, and Ha. 6d. for every £100 of the annual income of the see in the 
case of first fruits and tenths respectively by Order in Council. November 27th, 
1862, made under the Ecdosiastical Commissioners Act, 1836 (6 & 7 Will. 4, 
c. 77). See London Gazette, 17th December, 1862, p. 3667 ; Rochester {Bishop) 
T. Le Fanu, supra, at p. 620. 

{q) See note (o), supra. As to collection by the treasurer of Queen Anne's 
Bounty, see Queen Anne’s Bounty Acts, 1716 and 1838 (3 Qeo. 1, o. 10), s. 3 
(1 & 2 Viet. c. 20), 88. 3 and 4, ana title Eoclbsiastioal Law. 

(r) Rochester {Bishop) y. Le Fanu, [1906] 2 Ch. 613 ; and see Apportionment 
Act, 1870 (33 & 34 Vict. c. 36). 

(^ 2 Co. Inst. 647 ; Winchester's {Bishop) Case (1606), 2 Co. Hep. 44 ; Wright 
V. Wright (1696), Cro. Eliz. 611, 612. See also title Ecolesiastioal Law. 

(0 1 Bl. Com., 14th ed., 283. 

(u) 2 Bl. Com., 14th ed., 280. 

(«) Privy Council Appeals Act, 1832 (2 & 3 Will. 4, o. 92). Under the 
statute 26^ Hen. 8, o. 19, ss. 4, 6, ecdesiMtical appeals were to be taken to 
t^ King in the King’s Court of Chancery, to be determine by commis- 
sioners appointed by the King, and appeals to Borne were restrained on pain 
of presmumre. This court was known as the High Court of Delegates, and 
its jurisdiction, abbli^ed by statute in 1832, was restored to in 

Council (Privy Councdl Appeals Act, 1832 (2 A 3 Will. 4, o, 92) ), the Jumoial 
Committee of' tiie Privy Uouncil being consfatnted in Ike following year. 
As to the composition and jurisdioiion of the Judicial Committee generally, 
iee titles Ooxtbts ; BootBSiASTiOAL Law. ‘ ^ . •T • 

(a) As to livings und^ £80, see Yol. YII., p. W, 
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r^t of presentation to any ‘ecclesiastical benefice belonga to atiijf 
office in tne gift or appointment of the Sovereign, and the office/ is 
held by any person professing the Je'wish religion, the right of 
presentation is to devolve upon and be exercised by the Archbishop 
of Canterbury^ No person jprofessing the Jewish religion may 
lawfully, either directly or indirectly, advise the Soipreign, or 
any perlon holding the office of guardian or regent of the United 
Einigdom (under whatever name, style, or title such office is 
constituted), or the Lord Lieutenant of Ireland, touching or con* 
coming the appointment to, or disposal of, any office or prefer- 
ment in the Church of England or Scotland. Any person offending 
in either of the above cases, and being convicted by due course 
of law, is to be guilty of a high misdemeanour and disabled 
for ever from holding any office, civil or military, under the 
Crown (b). 


SuB-SsoT. 2.—Apfoi»lmtnt of ArthiUhopi and Bithtpt. 

595. Upon an avoidance of any archbishopric or bishopric (e) 
within the British dominions (d), the Crown may grant to the dean 
and chapter of tho cathedral of the void see a licence under the 
Great Seal (termed a congS d'iUre) to proceed to the election of an 
archbishop or bishop, with a letter missive containing the name of 
the person to be elected (e). 

596. The dean and chapter must with due speed and celerity, 
and in due form, elect and choose the person nominated, and none 
other, to the void archbishopric or bishopric within twelve days 
next after the delivery to them of such licence and letter mis- 
sive, and the election is to stand good and effectual to all intents, 
and after certification made under the common seal of the dean 
and chapter to the Crown, the person elected is to be reputed and 

W) Jews Belief Act, 1858 (21 & 22 Yiot. o. 49), s. 4. 

(c) Avoidance in o^inary cases takes place either by death or translation 
(as to resignation and compulsory retirement, and as to the power of demya- 
tion exercisable by archbishops, see title EoaUBSiAsnoAi, Law). An ormnary 
vacant^ ought to be certified to the Grown in Ohancery by the d5an and 
chapter, who pray leave of the Bing to make election (Godolphin's Bepertorium 
Canonioum, 89 ; JSvans and Kiffini v. Atktuith (1028), W. Jo. 158, 160. For 
form, see Eam^m’t Cau (1848), Jebb’s Bepor^ p. A The practice is, how- 
ever, sometimes omitted {Hampden’t Case, tupra, p. 2, note (a) ). The lushoprics 
to which the provisions of the statute 25 Hen. 8, o. 20, apply are now about 
twenty-five in number. See B, v. Oanterburv (Arehbishem, [1902] 2 E. B. 
503, 518. 

(j) The words of the Act are “ within the realm, and in all other the King’s 
dominions” (25 Hen. 8, c. 20), s. 

(s) Ibid, Presentation to the Pope and see of Borne, and the procuring of 
papal bulls, palls etc., and the myment of atmatis, first fruits, or other sums 
of money thereto, are forbidden oy the Act {ibid., s. 3). As to how for this 
mode of nomination is compulsory on the Grown, or whether bishc^os may be 
donative simply, see Hampden's Case (1848), jebb’s Beport, i«o nom. B. v. 
Oanterburv (ArMisko^ (1048), 11 Q. B. 483. For forms of eonpd jffre and 
Isitten mulnve, bee Hampden's Case (1848), Jebb’s BeportI pp. 21— 4, 'llie 
letters missive are given under the signet (fhd., p. 4). 
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SaoT. 4. taken bv Jkhe name of lord elect of the partionlar archbiahoprio or 
Hie Crown bishppno(/)* 

inBelaitlon if the dean and chapter of the cathedral, where the see of 
* % the archbishop or bishop is within any of the l^g’s dominions, do 

cnnron. proceed to election and signify the same within twenty days 
after the licence comes^into their ^nds, they and their aiders, coun- 
sellors, ana abettors incur the dangers, pains, and penalfies of a 
pramunire (g). 


Bight o( • 597* If the dean and chapter defer the election above twelve 

Crown to ^^ys after the deliveiw to them of the UceVice and letter missive, 
the Crown (h), at its liberty and pleasure, by letters patent under 
the Great Seal nominates and presents such person as it thinks 
able and convenient for the vacant office and dignity. The nomina- 
tion and presentment in such case must be made, in the case of a 
bishop, to the archbishop of the province where the see is void, 
or if the archbishopric be void, then to such archbishop or metro- 
politan within the realm or any of the King's dominions as the 
Crown thinks fit ; and in the case of an archbishop, to one such 
archbishop and two bishops, or else to four such bishops within 
the realm or any of the ling’s dominions as the Crown shall 
assign (i). 


Signification 698. In the case of bishops nominated by eongS d'SUre and letters 
of elecUnk migaive, after election and certification, and the taking of such oath 
of fealty as shall be appointed (k), the Crown must signify the 
election, in the case of archbishops and bishops respectively, to the 
archbishop and bishops, or bishops only, or to the archbishop, as 
the case may be, requiring and commanding him or them to confirm 
the election and to invest and consecrate the person elected, and to 


(/) 25 Hen. 8, c. 20, s. 3, The ceremonies on election appear to be : 
ill A. citatory letter tinder the chapter seal convening a general chapter; 
(2) Meeting of the general chapter, wd the delivery to the dean and reading 
of the tmgS d?£lirt and letters missive by the chapter clerk; (3) Betum of 
the citation by mandatory, calling over of the names, and assumplaon of 
directorship of the election by the dean, and pronouncement of absent 
members of the chapter as contumacious; (4) Pronouncement of members 
lawfully present a full chapter; (5) ^TOinnnent of a notary (usually the 
^pter (uerk) and two witnesses ; (6) Taking of votes, beginning with the 
jimior member; (?) On elecMon, which is usually unanimous (whether a 
majority is sufficient seems doubtful; see Sampden’t Gate (1848), d^bb’s 
Be^rt, 11, 12), decree of three certificates undw the ohaptei* seal— one to the 
Grown, one to the archbishop of the diocese, and one to thebisbop elect— praying 
acceptimee; (8) Decree of a proxy to tl^ notaries pubUo to deliver the 
certificates; (9) Publication and declaration of the election to the congregation 
(see Chtc, tupra, pp. 1—19. Forforms see ihid.), 

(g) 26 Ben. 8, a 20, a. 7. As provided ^ the statutes 16 Bio. 2, o. 6, and 
the statutes of Previse and Praemunire (26 Edw. 3, st. 6, o. 22, and 27 Edw. 3, 
st. 1). As to nrcemtfiUirs see note (c), p, 323, ante. 

Ih) 23 Sien. 8, o. 20, s. 4. 

;<) JMd. 

. (k) This is the order in which tiie oathof fealty comes in the Act. It refers 
•P^«^y to the osmBkony of homage and fealto on suing the temporalities oat 
ol aw Bing’s hand, wfaieh is not pemnmsd until after consecration. 
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give end use^ to him all such benedictions, ceremonies, cmd other 
wings r^usite for the same without suing, procuring, or obtaining 
any hulis, letters, or other things from the see of ^me in respect 
thereof (Q. 

d99. The proceedings before and at the ' confirmation of the 
election, are conducted according to the rules of 
law (m). 


' ftKnr.4. 
TheCSnnm 
inBeiaUfm 
tothe . 
Church. 

Confirmation 
of deotion. 


600. In the case of refusal on the part of the dean and chapter Consecration, 
to elect, every archbishop and bishop to whom the nomination and 
presentment (w) by the Crown comes must with all speed and 
celerity invest and consecrate the person nominated and presented, 
with a similar direction as in the case of elected bishops as to the * 

benediction and ceremonies to be observed (o). In this case 
there is no direction for confirmation. 


601. On completion of the proper forms and eeremonies, and Enthione- 
after suing the temporalities of the see out of the King’s hand in 
the customary manner, and taking the corporal oath of fealty to 
the King as appointed (p), the archbishop or bishop is enthroned 
and installed in the archbishopric or bishopric and is entitled to 
restitution (q) out of the King’s hand of all the possessions and profits 
spiritual and temporal belonging thereto, and is to be obeyed in, 
and may do and execute, all such things touching his office as are 
customary and not contrary to^ the prerogative of the Grown and 
the laws and customs of the realm (r). 


602. In the case of certain bishoprics created by modern ApTOlntment 
statutes (a), until the foundation of a dean and chapter the 
bishops may be appointed by letters patent in like manner and ™ 
with the same effect, as far as circumstances admit, as in the case 
of a bishop nominated by the Grown where the dean and chapter 


(l) 25 Hen. 8, c. 20, 6. 4. For form of letters patent see Hampden's Case 
(1848), Jebb’s Beport, p. 23. 

(m) For the forms and ceremonies, see title Eoclesiastioal Law. 

(ft) Se^. 395, ante, as to these. 

fo) 25 Hen. 8, o. 20, s. 5. 

(p) The oath of allegiance is taken at confirmation. Homage is done to the 
King in the usual manner after consecration, and nothing in the Promissory 
Oaths Act, 1868 (31 & 32 Yict. c. 72), is to affect the oath of homage taken by 
archbishops and bishops in the presence of His lifajesty. For the manner in 
which homage is done by arobbishops and bishops, see Bodley’s Coronation 
of Edward YIL, p. 446 ; see also note ((f), p. 328, ante, 

(^) “ Shall have and take their only restitution ” in the statute 25 Hen. 8, 

0 . 20 , 8 . 6 . 

(r) Ihid. 

(6) These are St. Albans, under the Bishopric of St. Albans Act, 1875 (38 & 
39 Yict. 0 . 34), 8. 8 ; Truro, under the Bishoprio of Truro Act, 1876 (39 & 40 
Viet. 0 , 54), 8. 6 ; Liverpool, Newcastle, Southwell, and Wakefield, under the 
Bishoprics Act, 1878 (41 & 42 Viot. o. 68), s. 6; Southwark and Biimingham* 
under BiehopTios of Southwark and Birmingham Act, 1904 (4£dw. 7, o. 30), 
The provisions as to appointment by letters patent before the creation of a dean 
and chapter containea in the Bishoprics Act, 1878 (41 & 42 Yict. o 68), do not 
apply to the bishopric of Bristol as created in 1884 (Bishoprio of Bristol Act, 
1884 (47 & 48 Yict c. 66); s. *3). The bishoprics of Oxford, Peterborough, 
Chester. Qloncester and Bristol were created under the powem conferred by 
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smt. 4. hav« not j>rooeeded to election in aecordanoe mth the royal licence 
The Ctown and letters missive (i). But from and after the foundation of "a 
in Belatlon dean and chapter in any such bishopric vacancies are to be filled 
• J? other bishoprics in England (u). 

UttOrcA* 

appointment to any archbishopric or bishopric the fee 
appoi ntment, of £S0 is {Htyablo by ifieans of an impressed stamp upon the grant 
or letters patent (a ) ; — 

(1) Of a eongi^ d’Slire to any dean and chapter for the election of 
an archbishop or bishop : 

(2) Of the royal assent to, or significaticn of, the election made 
by any dean and chapter, or of the nomination and presentation 
by His Majesty in default of such election of any person to be 
an archbishop or bishop : 

(8) Of or for the restitution of the temporalities to any arch- 
bishop or bishop : 

(4) Grant of any other honour, dignity, or promotion whatso- 
ever (b). 

Colonial 604. In Crown colonies (viz., colonies without representative 

bishops. legislatures) bishops were originally^ created by letters patent, but 
that practice appears to have been mscontinued, except with regard 
to Mauritius (c). In such colonies the Crown in creating bishoprics 
can, it seems, confer ecclesiastical jurisdiction (d). 

In colonies with representative. legislatures, though the Crown 
can legally create bishops by letters patent, it cannot by so 
doing confer coercive jurisdiction, and obedience to such a bishop 
can only be enforced % the civil courts exercising their ordinary 
jurisdiction, as in contract or otherwise (e ) . The Crown has, however. 


stat 31 Hen. 8, o. 9 (ropealed 1 & 2 Phil. A Mar. o. 8, s. 4 ; s. 18, Buff. ; 
1 Elia. 0 . 1, s. 4 ; a. 13, Buff.), and though originally purely donative, have since 
ceased to be so (see B. v. Catiierhtry {Arekbithop), [1902] 2 £. 13. 303, 318). 
'Xhe Bi^ops of Calcutta (see East India Oomrany Act, 1813 (33 Oeo. 3, c. 133), 
ss. 49, 32) and of Madias and Bombay (see East India Company Act, 1833 (3 
A 4 Will. 4, 0 . 83), s. 89) ate appointed directly by the Crown by letters 


patent. 

(t) As to the mode of nomination in such cases, see pp. 395, 396, ante. 

(u) See the Acts died in note (•), on p^ 397, ante. As to the mode of filling 
vacancies in su<^ cases, see pp. 393, 396, ante, A dean and chapter has been 
created for Southwark. 

(a) Stamp Act, 1891 (54 A 33 Viet. c. 39), es. 1, 2, Sched. I. The fee is 
rayable whether the grant or letters patent are under the Great Seal or Wafer 
Great Seal of the Umted Kingdom, or of Ireland, or the seal of the Duchy or 
county palatine of Lancaster, or the seid kept and used in Sootiand in place of 
the Great Seal formerly used there (ibid.). 

(M This provision would (aemUs) embrace all appointments to bishoprics not 
falljng under (1) and (2). Sm also as to stamps for a similar amount m any 
franemse, liberty, or privilege given to any pewn, body politio or corporate, 
p. 493, poet. 

(e) B, T. Oanterbwry (Ardthteben), eupra. Mauritius enjoys partly tepre> 
sentative ibstitatitos, and is therefore not strietty a Crown colony. See title 
DB ray j DK Haaa avo CtUAinxs. . . . , 

(d) See p. 426, poet, and titles ComtTs: DxpBNDBiroias ass Conomn. ' 

(e) NotA IBUno^ V. Oladttone (1866), L, B. 3 1; Be NatA (Biebop) 

118^), 3 Moo. P. CC 0. ^. S.) 116; Lana v. Capetown (Biehop) (18^), 1 ^ 

F. C. C. (H. s.) 411 : Foeiee v. Eden (1867), I..& 1 Sc. ft DiV. M8. 
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ceased to appoint bishops m such colonies by letters patent (/). i. 

But when a colonial bishop is consecrated in England, it is cus- The Crown 
tomary, it seems, for the Crown to issue a licence to the archbishop ^ BelaUon 
for that purpose (g). to tn 

In the colonies, as also, it seems, in Ireland (since the dis* Church, 
establishment of the Irish Church in 1869 (h», the Church, in so far 
as it is not regulated by Act of the Imperial or colonial legislatures, 
is in the^ position of a voluntary society (i), and can make such 
rules for its^ own organisation, and the appointment and consecra- 
tion of its bishops, as itjpleases. The licence or assent of the Crown 
to such appointments, unless required by statute, is therefore not 
legally necessary. 

Sect. 6. — The Crown in Relation to the Law. 

Sub-Seot. 1. — The Crcum the Sotfree of all Jurisdictum^ 

606. The Sovereign, by virtue of the prerogative, is the source Sovereign as 
and fountain of justice, and all jurisdiction exercised within the therourceof 
British dominions is derived from him (ft). Hence, in legal 
contemplation, the King's Majesty is deemed always to be present 
in court (Z), and he is bound by the terms of the coronation oath 
and by the maxims of tho common law, as also by the ancient 
charters and statutes confirming the liberties of the subject, 
to cause law and justice in mercy to be administered in all judg- 
ments (m). This is, however, a purely impersonal conception : for 
the King cannot himself execute any office relating to the adminis- 
tration of justice (n) nor effect an arrest in person (o) ; and, though 
all criminal suits must be brought in his name, he cannot be non- 
suited, either in criminal or civil proceedings (p). 


(/) 2 Fbill. Eccl. Law, 2nd ed., p. 1786. 
As to the Church in the colonies genei 


{g) As to the Church in the colonies generally, see titles Dependenoies and 
Colonies ; Egglesiastioal Law. 

(A) Irish Church Act, 1869 (32 & 33 Viot, a 42). 

(i) Forhes ▼. Eden (1867), L. B. 1 So. & Div. 668 ; Natal (Bishop) ▼. Oreen 
(1868), 18 L. T. 112. As to the preservation of the Presbyterian Church in 
Scotland under the Union with Scotland Act, 1706 (6 Ann. c. 11 ; c. 8, Buff.), 
see p. 325, ante. As to the appointment of bishops for foreign countries, see 
title Egglesiastioal Law. 


(ft) Bac. Abr. tit. Prerog. D 1. 

(l) 1 Bh Com., i4th ed., 269. 

(m) See pp. 339, 378, ante. 

(n) 2 Co. Inst. 187; 4 ibid. 71. 

(o) Bac. Abr. tit. Prerog. E 1 ; 1 BL Com., 14th ed., 269 ; Bro. Abr. tit. Prerog. 
126; Co. lAtt. 3 b. m early times the King sat in person in the Aula 
Begist or King’s Court, which followed the !EQng from place to place, and its 
records were called eoram rege rolls. By Magna Carta, 1216, it was provided 
that the Common Pleas were not to follow the King’s Court, but were to be 
held in some certain place, and that no sheriff, constable, coroner, or other 
officer of the Cbown was to hold pleas of the Crown. !!l^e Common Pleas 
j^came fixed at Westminster— at any rate, by the reign of Hei^ EDE. — ^the 
Kng's Bendh followed this example, and the King eeased to sit in per^n. 
James I. i4 said to have endeavourjM to reviye the practice of sitting in court, 
but was inforined 'by the Judges tiimt he Oould^ hot deliver an opinion (12 
Oo. ^P. 66 ; see 3 Bteph. Ccncn., 4th ed., 357, n.l.‘ 

(p) The proper course in such caeesisfbr thb ’Attomey-Geneial to enter a non 

Which hatr a siinilar effect to a non-suit (Co. Idtt 139 b ; Bao. Abr. 
tit; ftsrog. B 7), ^ ' 
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Conn ties 
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606. writs and legal processes Vnn in the Sovereign's name^ 
and are executed by his officers; and all judges and magistrates are 
appointed by and derive their authority, either mediately or- 
immediately, from him (a). But they must exercise their authorify 
in a lawful manner, without deviating from the known and stated 
forms (b) ;^for the laips are the birth-right of the people^(c), and 
the Sovereign has no power to change them apart from Parlia- 
ment (d). Nor may he interfere with the due administration of 
justice (e), and although his person is above the reach of the law, 
it is his duty to obey it (/). 

607. The prerogatives relating to the distribution of justice are, 
in general, inherent in and inseparable from the Crown (^), and 
though they formerly passed hy way of franchise, along with the 
full jum regalia, to the grantees of the counties palatine of Durham, 
Chester, and Lancaster, the prerogative rights relating to justice 
within such counties palatine are now revested in the Crown (/<)• 

(a) Bac. Abr. Prerog. D 1. As to tho appointmont of judges and magistrates, 
see titles Oouimr Courts ; Courts ; Magistrates. 

(ft) Ihid. 

ic) Act of Settlement, 1700 (12 & 13 Will. 3, c. 2), s. 3. 

{d) Be Oraz^ooki Ex parte Chavasse (1865), 4 Do G. J. & Sm. 655, 662 ; see 
also pp. 339, 377, ante. 

(e) ^e p. 388, ante. 

If) See pp. 374, 378, ante. 

(^) See Bao. Abr. tit, Prerog. D 1 ; Christian v. Corren (1716), 1 P.Wms. 329, 
330. 

(/i) Lancaster was aoated a county palatine by charter having the authority 
of Parliament (4 Co. Inst. 205, 211 ; ana see Vol. VlL, Part VII., sect. 4, as to the 
creation and histoiy of the franchise), whilst Durham and Chester are such by 
presoripjiion or custom at least as old as the Conquest (4 Co. Inst. 211, 216). The 
county palatine of Durham was conferred, -it seems, by the Conqueror upon the 
Bishop of Durham, whilst Chester was granted by the same King to his nephew 
Hugh Lupus. They were created as a means of defence against the inroads of 
tho Scotch and Welsh. See Selden, Tit. Hon. 2, 5, 8; 4 Bl. Com., 14th ed., 
116, 117). The owners of the county palatine might pardon offences, make 
justices of eyre, of assize and gaol delivery, and of the peace, and judicial 
writs, indictments, and processes ran in their names to the exdusion of the 
King’s writ (4 Co. Inst. 204, 205). The right of pardoning offences, together 
with that of appointing justices of eyre, of assize, of the peace, and of gaol 
delivery, and the issue of writs and judicial processes, were revested in the 
Crown by statute (27 Hen. 8, o. 24, ss. 1, 2, 3), which,^ however, provided that 
justices of assize, of gaol delivery, and of the peace in Lancaster were to be 
appointed under the seal of Lancaster, and that the teete to the writs etc. in the 
counties pdatine was to be in the name of the owner of the franchise. It was 
subsequently provided that the Bishop of Durham should have and exercise 
episcopal and ecclesiMtioal jurisdiction only, and that from tbo 21st Jtine, 
1836, the palatine jurisdiction and authority formerly vested in the said bishop 
should be e^Doratea from the bishopric and transferred to and vested in the Grown 
as a franchise and royalty separate from the Crown, in as large and ample 
a manner as the same had theretofore been exercised and enjoyed, but that 
the jurisdiction of the palatine oourts was not thereby to be weoted. The 
otism lotulorum of the county of Durham was thenceforth (and is ati^to be 
appointed 1^ the Grown (Durham (County Palatine) Act, 1836 (6 ft 7 will 4» 
0 . 19, aa. 1, 3. As to the meaning of the words ** county of Durham in the 
Act, see a. 7. The rights of persons holding a patent of any office, whether 
abolished by the Act or not, to reodve anyfee or stipend grantea by such patent 
out of the revenues of the bishopric were preseivea by a. 6). The manner in 
which the palatine jurisdiction and prerogative of Lanoasm became vested in 
the Grown is treated of in Vol. VII., Part vU., sect. 4. 
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It would seem that grants of *a like nature would now require the 
authority of an Act of Parliament (i). 

608. The ultimate court of appeal^ in all matters where appeal 
was permissible, was represented originally by the Sovereign, as 

The Judicature Apt, 1879 (36 & 37 Yict.^ o. 66), 8. provided i^at Durham 
and Lan^f^r were to cease to be counties palatine with respect to the issue 
of commissions of assize or other like commissions, but not further or other- 
wise, and the practice as to such commissions was assimilated to that of ^e 
other counties m England and Wales. This provision has been taken, it seems, 
not to apply to commissions of the peace in Lancaster, and justices of the peace 
therein are still appointed lly the Chancellor of the Duchy under the pafatine 
seal on the recommendation of the lord lieutenant, whilst legal patronage is 
exercised by the Ohancollor of the Duchy, except as to the appointment of 
recorders and grants of quarter sessions (as to county court judges in 
Lancaster, see County Courts Act, 1888 (dl & 52 Viet. c. 43), ss. 8, 16). The 
jurisdiction of the Court of Appeal in Chancery of Lancaster was transferred to 
the Court of Appeal, and that of the Courts of Common Pleas in Lancaster and 
Durham to the High Court of Justice by the Judicature Act, 1873 (36 & 37 
Viet. c. 66), ss. 16, 18. The t^.ste to writs etc. in Durham and Lancaster is now 
made in the name of the Crown. The earldom and county palatine of Chester 
were united to the Crown by Henry III., and thence is derived the title of the 
King’s eldest son as Earl of Chester (1 Bl. Com., 14th ed., 117, and see 

р. 368, ante. As to the appointment of omcers in Chester on the demise of the 
thrown, see p. 384, ante). The jurisdiction of the Chester palatine courts was 
abolished by the Law Terms Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 70), s. 14 (since 
repealed), with a saving of the obligations, duties, jurisdictions, and rights of the 
mayor and citizens of Chester in the courts of the county of the city of Chester or 
otherwise, except as to writs of error or false jud||;ment theretofore brought from 
such courts by charter or usage before the palatine courts, which are now to be 
issued as from other inferior courts and returnable in the King’s Bench Division 
(ibid,, 8. 15). As to the oaths formerly taken in the palatine courts of Chester, 
and which are now to be taken at the assizes or quarter sessions, see ibid., 
s. 32. As to the levying of fines in Chester and the transmission of the roll 
containing the names of persons made liable during the precedmg assizes, see 
ibid,, 8. 33. The Isle of Ely was not, it seems, a county palatine, but a royal 
franchise, the bishops having been gi-anted full jura regalia and jurisdiction 
over all causes criminal and civil within the island by Henry I. (1 Bl. Com., 
14th ed., 119; 4 Co. List. 220). The assizes and other civil and criminal 
commissions in the county of Cambridge, including the Isle of Ely, are now 
held as directed by Order in Council under the Liberties Act, 1836 (6 & 7 Will. 4, 

с. 87), 6. 8 ; Assizes Act, 1833 (3 & 4 Will. 4, o. 71). The oustos rotulorum and 
the chief bailiff of the Isle of Ely are now appointed by the Crown (Taberties 
Act, 1836 (6 & 7 Will. 4, c. 87), ss. 7, 12). In construing statutes the Isle of Ely 
is to be deemed and taken to be a division of a county (Liberty of Ely Act, 
1837 (7 Will. 4 & 1 Viet. o. 53), s. 7). The gaol at Ely is abolished, and 

S risoners are to be committed to or confined in the g^l at Cambridge, but the 
ouses of correction at Ely were directed to remain and their keepers to be 
continued in office during the pleasure of the justices of the peace for the island 
and to be appointed by the said justices as in other counties (Liberties Act, 
1836 (6 & 7 WiU. 4, o. 87), ss. 13, 14). Persons committed from the Isle of Ely 
and oonvioted may be imprison^ either in the Cambridge gaol at Chesterton 
or ^e house of correction at Ely or Wisbech, or elsewhere m the Isle of Ely 
(Liberty of Ely Act, 1837 (7 Will. 4 A 1 Viet. o. 53), ss. 1, 2). As to expenses 
in connection with prisoners in the island, see t5t(f„ ss. 3, 4. Justices in Ely 
have the same miwers as other justices, and the powers of the justices of Cam- 
bridge and of Ely axe mutual (ibid., ss. 5, 6). The regulations respecting juries 
and jurors for counties in England appty to the Isle of Ely and to the rest of 
the county of Cambridge, and jurors m Ely are to be summoned W the sheriff 
of Oamhndge and Huntingdon. Persons residing in the Isle of Ely are liable 
to eetve on juries for the county of Osmbridge as other persons resyoing iu the 
said oounty (Lil^rties Act, 1836 (6 db 7 WUl. 4, e. 87)^ s. 15). 

(tf) See p. 485, pari. 


SiKrr. 5. 
The Grown 
I 
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Snw. 1. being tbs eonrce and foontain of justice (J), and to the King in 
Tin Grown Council, represented since 1888 by the Judicial Conmuttee of the 
!n Bela|to Privy Council (k), appeals still lie from the colonial and ecclesiastical 
to Hie courts, and in prize causes, as also from the colonial admiralty 
and vice-admiralty courts (1). 

Judicial Com- 'Wbere t right of appeal to the King in Counml exists, such right 
Sri***!^ „ is not negatived by a mere grant of sovereignty containing no 
RTjrooon reservation of the right (m), though it may bo barred by express 
words contained in a charter of justice {n) or statute (o). 


Bitabliaii- 609. As the source and fountain of justice the Crown may issue 
such commissions to administer the law as are warranted by the 
^ common or statute law (p). But it may not, without statutory 

authority, establish courts to administer anj^ but the common 
law (q ) ; and it may not, it is said, grant the right to hold a court 
of equity (r). ^e Crown may not issue commissions in time of 
peace to t^ civilians by martial law («); but when a state of actual 
war, or of insurrection, riot, or rebellion amounting to war, exists (t) 


( y) Thus, the jpresent jurisdiction of the House of Lords may be traced back 
to the appellate jurisdiction of the King in Council in Parliament. The House 
of Jjords became recognised as the ultimate court of appeal from the King’s 
Bench and Exchequer probably by the time of Henry lY. (Bot. Pari. 1 Hon. 4, 
No. 79 ; compare ibid. 60 Eaw. 3, No. 40, and see Carter, Hist. Eng. Leg. 
Inst., 3rd ed., p. 103). 

(^) See the Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41) ; the Privy 
Gonne^ Appeals Act, 1832 (2 3 Will 4, c. 92), ecclesiastical appeals ; the 

Colonial Courts of Admiralty Act, 1890 (53 & 54 Yict. c. 27), appeals from 
colonial admiralty courts ; and titles Admiraltt, Yol I., at p. 140 ; Cottbts. 

(/) As to appeus from colonial courts, see p. 426, post, and titles Coubts; 
Dbpendenoies and Colonies. As to appeals generally, see title Courts. 

(m) Christian y. Corren (1716), 1 P. Wms. 329, 330, relating to the grant of 
the^FSOvereignty of the Isle of Man. The Crown may no longer create a 
Boyereign in any part of the British dominions. See p. 455, post. 

(n) B. y. Alloo Paroo (1847), 5 Moo. P. C. C. 296. 

A statute proyiding that the judgment of a colonial court is final is not 
sufficient by itsmf to bar the Crown’s nght of granting special leave to appeal. 
See Cushing v. Dupuy (1880), 5 App. Cas. 409, ovemiling Cuvillitr v. Aylwin 
(1832), 2 E^app, 72, P. C. See also p. 427, post, and titles Courts ; Dkpen- 
DEKOiES Am Colonies. 

(n) Com. Dig. Prerog. D, 29. 

w Ibid., D, 28 ; 4 Go. Inst. 200. See also p. 379, ante, as to illegal courts. 

(r; Ban. Abr. tit. Prerog. P, 1. Forey^’s Cases and Opinions on Constitu- 
tional Law, pp. 172—174. In the counties palatine the^ right to hold a court 
of equity pas^ with the full/f^ra regalia, but such franchise cannot, it seems, be 
created at the present day (see ibid., and p. 400, anfe). 

(«) Petition of Bight, 1627 (3 Car. 1) ; Ex parts Marais, [1902] A. C. 109, 
^the Earl of HALSdUKY, L.C., at p. 115, “the framers of the Petition of 
Bight knew well what th^ m^ant when &ey made a condition of peace the 
ground of the illegality of unconstitutional procedure.*' The issue of com- 
missiong of maiiw law has long been discontinued, and the term ** martial 
law *’ is now gen^Uy applied to that state of affairs whidi exists in time of 
war, when the Grown by prodamation, or by notice issued by the nuHtazy 
aul^iities, warns tiEie j^ollc that certain offences will be tried and punished by 
court-martial (for the terms of the notice issued in South Africa, see Bx pa/ris 
MaroiG) atiprdi atp. 118). 

(0 As to when a state of war will be deemed to exist, see Opinions of Coke 
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the Crown and its officers mtty use the amount of force necessary Sieot. 5. 
in the circumstances to restore order (a), and this use oi force is The Grown 
sometimes termed martial law (&). When once this state of actual in Belstion 
war exists (c) the civil courts have no authority to call in question to the , 
the actions of the military authorities (d); but tha powers of the 
military authorities cease and those of the civil courts aj^e resumed Martial Uw, 
ipso facto with the termination of the disorder (s). Whether 
this power is really a prerogative of the Crown, or whether it is 
merely an example of the common law right and duty of all — 
ruler and subject alike — to use the amount of force necessary to 
suppress disorder (/), is not quite free frpm doubt (g). 

war, but if the Courts be open it is otherwise ; yet if war be in any part of 
the kingdom that the sherid cannot execute ^e king's writ, then is t&npua 
belli” (1 Hale, P. G. 344, and Hale, History of the Common Law. pp. 42, 43; 

Co.Litt. 249ab.). * • 

(a) Case of Shipmmey (1637), 3 State Tr. 826, at 976 (Holborne's argument), 
and at 1162, per CiiooKE, J. ; B. v. Nelson and Brand (1867), Frederick Cook- 
burn's Heport, at p. 8d ; Forsyth, Cases and Opinions on Constitutional Law, 
pp. 198, 199. 

(1>) Forsvih, Cases and Opinions on Constitutional Law, pp. 198, 199, 656, 567. 

(c) The fact that for some pui-poses the civil tribunals nave been permitted by 
the military authonties to pursue their ordinary course is not conclusive that 
war is not raging {Ex parte Marais, [1902] A. 0. 109, per the Earl of Halsbuky, 

L.O., at p. 114 ; see also Elphinstone v« Bedreechund (1830), 1 Knapp, 316, P. C.). 

(d) Ex parte Marais, supra, at p. 115 ; Elphinstone v. Bedreechund, supra. 

It is doubtful^ how far sentences of fine and imprisonment passed by coi^- 
martial upon civilians would be valid in law after tne war or insurrection is over. 

It is usuid to confirm such sentences by statute (see Forsyth, Cases and Opinions 
on Constitutional Law, p. 211). The sentences passed during the South ^lican 
war were confirmed by the Cape of Good Hope Acts Na 6 of 1900 and No. 4 of 
1902. A commission subsequently sat under statutory powers (see Cape of Good 
Hope Act No. 4 of 1902, s. 5 (1) ) to reduce or remit such sentencea 

(e) See IVol/e Tonds Case (1798), 27 State Tr. 613, 625. 

(/) As to this see B, v. Pinney (1832), 3 B. & Ad. 947 ; and Lord Bowen*s 
report on tho Featherstone riots, Parliamentaiy Beports, 1893-94, cd. 7234. 

(^) See the remarks of Blaokbubn, J., in B, v. Ayr«(1868), Finlason’s Beport, 
at p. 74. In favour of the view that the power to proclaim martial law in 
proper circumstances exists as a prerogative of the Crown there may be cited tho 
clauses of certain statutes authorising the exercise of martial law in Il^land, 
which save the right of the Crown ** for the public safety to resort to the exercise 
of martial law against open enemies and traitors (see 37 Geo. 3, c, 11, s, 6 
(Irish); 43 Geo. 3, c. 117 (repealed) ; 3 &4 Will. ,4, o. 4, s. 40 (repealed)). In 
favour of the opposing view there may bo cited B, v.- Nelson and Brand 
Frederick Cockbum’s Beport, 59, 74 ; Qrard y. Qould (1792), 2 Hv. Bi. 69, 98: 

B. Y. Eyre, supra, per Blackbubn, J., at pp. 73, 74; Fois^, Cases ana 
Opinions on (Constitutional Law, pp. 198,^ 199, 553, 556, 557. There does not 
seem to be much nractical difference in the consequences of holding one 
view or the o^er. On either view the pf the Crown and its oifieials are 

limited both as to their extent and their duration by the necessity of the case. It 
is customary for Parliament to pass Acts of indemnity after the occasion is over, 
perhaps because the existence of the prerogative, is. doubtful, oud .certomly 
because it is necessary to protect person^ who have acted bond fide in a time of 
war or insurrection (for examples of such Acts, see the Cape of Good Hope 
Acts, No. 6 of 1900, No, 4 of 1 902). Such Apts arp pot geuerally so drawu as to 


Such Apts are geuerally so drawu as to 


Forsyth, Cases and Opinions on CPnstitutipnal Lew, 551 ; Wnght y, FiUgefhld 
(1799), 27 State Tr. 765)., The term mariial law„ia also used to exsiresai the 
powers exercisable by tne general in oommandiof.an^amy in a hostile Jand^over 
we inhabitants thereof ; and it is this species of maz^ law .which the.Otike of 
Wellington had in his mind when he described it as the will of the general 
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Scot. s. ^0. ^he Crown also enjoys certaiii powers of oonstitating courts 
The Crown and officers, and of regnlating their procedure and jurisdiction, in 
inBelatlon settled, conquered, and ceded colonies, in so far as such powers 
^ to the have not' been restricted by statute or by the grant of representative 
institutions and in British protectorates and various foreign 
OoloDiat countries ^e jurisdictjon acquired by the Crown, by treaty, usage, 
coorta sufferance, and other lawful means, is recognised and regulated by 
Act of Parliament (i). 

Sxtb-Sjeot. 2»-^Pard(m8 and Reprievta, 

Fatdona iSil. The Orown enjoys the exclusive ahd inseparable right of 
granting pardons, and this privilege cannot be claimed by any other 
person either by grant or prescription (A;), though it is usually 
delegated to colonial governors (Q. 

Pardon may, in general, be granted either before or after 
conviction (m). .But no pardon is pleadable in bar of an impeach- 
ment by the Commons (n), and the penalty of a pramunire imposed 
by statute for committing to prison out of the realm cannot be 
remitted (o). 

The right of pardon is, moreover, confined to offences of a 
public nature where the Crown is prosecutor and has some vested 
interest either in fact or by implication (p) ; and where any right 
or benefit is vested in a subject by statute or otherwise, the Grown, 
by a pardon, cannot affect it or take it away (q). 

^Kstate of 612. Pardons may be either free or conditional, the latter being 
tordon. usually granted where a death sentence is conimuted (r). Formerly 


in command of the army. But martial law in this sense is quite outside the 
range of municij^al law — Martial law must be distinguished according as it 
is a foreign or international fact or as it is a domestic or municipal fact ” 
QSx. Oushmg, Attorney-General of the XJ.S.A., Opinions of Attomeys-General, 
vol, YIII., at p. 369). From martial law “ military law ” must oe carefully 
distinguished ; as to military law, see title Botal Forces. 

(/i) See p. 426, post; and titles Oottbtb ; Dependenoieb and Colonies. 


I See^. 448,poaf. 

I 27 Hen. 8, o. 28, b. 1 ; and see 3 Go. Inst. 233. 


(l) See title Dependencies and Colonies. 

(m) 3 Co. Inst. 233 ; and see B. ▼. Boyea (1861), 1 B. & S. 311. If granted 
before oonyiction it must be specially pleaded (i?. v. Boyea, supra). 

(n) Act of Settlement, 1700 (12 & 13 Will. 3, o. 2), s. 3. This provision does 
not negative^ the Crown’s right of pardoning after impeachment. Thus, three 
of the lords impeached and attaints in 1715 were subsequently pardoned. The .. 
principle of excluding a pardon as a bar to an impeachment by the Commons 
was first afitened in me case of the Earl of Danby oy a resolution of the House 
of Commons (see Commons' Journal, 5th Mjiy, 1679). 

(o) Habeas Coipus Act, 1679 (31 Gar. 2, o. 2), s. 12. 

(p) 3 Co. last. 235—240* 

0 Biggin* a Case (1599), 5 Co. Bep. 50 a, b; EalVa Caae (1604), 5 Co. Bep. 
61 a. So the Orown may not pardon the commission of a public nuisance 
before conviction whilst it continues (Bac. Abr. tit Pardon, B) ; nor rdease a 
recognisance to keep the peace, nor discharge an action so as to deprive a common 
informer of the penal^ (3 Co. Inst. 238), the maxim of law applicable in 
such cases being Nohpoteatrex grcUiam facera cum ii^uriA et aatnno alionm 
(3 Co. Inst. 236). But as to ttie power of the Crown to remit penalties in 
eert^ cases, even though payable to a private person, see note (s), p. 407, posf. 

(r) The condition in such a case is the endurance of the sabstitutM penalty. 
On a conviction of any mime punishable with death in England and Wales. 
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they were in idl oases reqainsd to pass under the Great Seal ($), 

bat on eonviotion of any felony punishable with death or otherwise The (hewn 

a sign manual warrant, countersigned by a principal Secretary of . 

State, has now, on the discharge of the offender out of custody, or 

on the performance of the condition in the ease of free and con* 

ditional pardons respectively, the same effect as a pardon under the 

Great Seal as to the felony for which it is granted (t). in cases of 

murder, death by assault, treason, or rape, the pardon must specify 

the offence, otherwise it will be ineffectual (u). 

613. A pardon is usually granted on the advice of the Home Hov 8i»nt«d. 
Secretary {x), to whose^ notice the matter is brought either 'on a 
recommendation to mercy by the judge when passing sentence (y), or 
on petition by the criminal himself or his friends on his behalf (a). 

On the consideration of any petition for pardon having reference 
to the conviction of a person on indictment or to the sentence 
(other than sentence of death) passed on a per^n so convicted 
after the 18th day of April, 1908, the Home Secretary (&) is 
empowered (c), if he thinks fit, at any time either to refer the whole 
case to the Court of Criminal Appeal (d), when the case must be 
heard and determined by that court, as in the case of an appeal by 
a convicted person, or to refer any point arising in the case, with 
a view to the determination of the petition, to that court for their 


where (he intention of His Majesty’s mercy on condition of imprisonment with 
or without hard labour is si^ined by a principal Secretary of State to the court 
before whom the offender is oonyicted, or any subsequent court, with the like 
authority, such court is to allow to the offender the benefit of a oonditionid 
pardon and make an order for the imprisonment of the offender with or 
without hard labour as the case may be. The intimation may be made to the 
judge or justice before whom the offender has been convictea or to any judge 
of the King's Bench Division, and if so made is to have the same effect as if 
signified to the court during the term or session at which the offender was 
convicted, and the allowance of the pardon and the order for imprisonment is 
to be entered on the records of the court by the proper officer, and to have 
the same effect and consequences as if made by such court during the con* 
tinuance of the term or session (Transportation Act, 1830 (11 Geo. 4 & 

1 Will. 4, a 39), s. 7)._ This provision extends to paeons granted by His 
Majesty or the Lord Lieutenant of Ireland, conditional on penal servitude 
for any term of years or for life (Penal Servitude Act, 1853 (16 & 17 Yiot. 
c. 90), s. 6). 

(s) Btdlock V. Dodds (1819), 2 B. & Aid. 258, 277 ; Chugh v. Davies (1856), 

2 K. & J. 623 ; 4 Bl. Com., 14th ed., 400. 

(<) Criminal Law Act, 1827 (7 & 8 Geo. 4, c. 28), s. 13; as to Ireland, 
Criminal Law (Ireland) Act, 1828 (9 Geo. 4, o. 54), s. 33. 

(u) 13 Bio. 2, stat. 2, o. 1. 

(e) As to the manner in which petitions are dealt with by the Home Office, 
see report of the committee of inquiryunto the case of Adolf Bebk, Parliamentary 
Od 231d J 1004 

M R. y. Oxfyrd Coun^ (InhabitanUi) (1811), 13 East, 411, at p. 416, note (b). 

m) This right to petition cannot be aenied, haying been expressly confirmed 


(a) This right to petition cannot be denied, haying been expressly confirmed 
by the Bill ox Bighm, 1688 (1 Will. & Mar., sess. 2, o. 2) ; see p. 383, ante. 

(b) The expression **Sec^tary of State’* is used in the Act. As to the 
performance of the duties of a Secretary of State by one or any of them, see 
Yol. VII., Part VX, seot. 6, 

fc} Orixninal iM)peal Act, 1907 (7 Edw. 7, o. 23), ss. 19, 23. 

(a) As to the Cfourt of Oriminal Appeal genetally, see title OouaTS. As to 
the practioe and procedure on criminal appeal, see title Gniix iirA]» Layt and 

PnooiEDtTRn. 
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8aor. 8. opinion t|ieceon, and the court must doneider the point so refienred,- 
The Crown and- furnish the Seoretery of State with their opinion thereon 
inBelation accordingly («). 

. to the rpii|g provision does not extend to Scotland or Ireland (/), nor is 

the prerogative of mer(^ affected by it ( 17 ). 

No fee for 614. NoPfoe, gratuity, or other due is payable in respect of any 

P“**®“* grant of a pardon, or in respect of instruments (h) appertaining 
thereto or the transcript of any such instrument, but all fees 
which were on the 28rd May, 1818, paid and payable for the 
granting and pMsing of pardons are to be paid by the Treasury (t). 
No stomp duly is payable in respect of any such instrument (/c). 

Effect of 615. The effect of a pardon under the Great Seal is to clear the 

person from all infamy, and from all consequences of the offence for 
which it is granted (Z),and from all statutory or other disqualifications 
following upon conviction (rn). It makes him, as it were, a new 
man, so as to enable him to' maintain an action against any person 
afterwards defaming him in respect of the offence for which he 
was convicted (»), and, in the days when crime disqualified a man 
from being a witness, removed the disqualification ( 0 ). 

Bui in oases where a free or conditional pardon is granted for 
my felony, the offender’s discharge or performance of the condition 
in the case of a free or conditional pardon respectively, is not to 
prevent or initigate the punishment which might otherwise be 
lawfully inflicted on a subsequent conviction for any felony 
committed after the granting of the pardon (p). 

'Where a clergyman is convicted or found guilty of certain offences, 
or where an ordm is made against him in relation thereto (q), and 

(e) Criminal Appeal Act, 1907 (7 Edw. 7, 0 . 20), as. 19, 23. 

(/) im, a. 23 (■■ 

m Ibid., B, 19. 

(A) The inatrumenla epeoially mentioned are letters patent, charter, warrant, 
bill, docket, or other instrument. 

(A Few for Pardons Act, 1818 (68 Qeo. 3, 0 . 29), s. 1., iThe expenses are 
to M paid by the same persons as pay other law expenses on behalf of His 
Maieefy (iUd). 

(k) Ibid., 8. 2. 

({) Bao. Abr, tit. Pardon, H. ; Say y. Tower Divitum [London) Jmtieea (1890), 
24 ^ 6. D. 661i 666 ; 2 ]^o, P. 0. 278. The effect is confined to the offence 
for which it was granted (see A. v. Sarrod (1846), 2 Oar. & Eir. 294). 

(m) Say y. Tower JHvition [London) Juttwee, eupra; Bonnet v. Eaeedede (1626), 
Oro. Oar. 65. 

(n) Cuddington y. Wilkin* (1616), Hob. 67, 81 ; 2 Hawk. P. 0., 1824 ed., 
p. 647 ; and compare Leyman y. LaUmer (1877), 3 Ex. D. 16. 

(o) Find* (Sir Bemy) Cose (1623), Gtxlb. 288 ; R. y. Q-My (1773), 1 Leach, 98, 
99; 2 Hawk. P. 0., 1824 ed., 647. The disqualification was remoyed in all 
cues by the Eyidenoe Act, 1843 (6 A 7 Viet. 0 . 86). As to the equitable 
right or an accomplice who turns King’s eyidenoe to a p^on, sw R. y. Rudd 
(1776), 1 Leach, . 116, 121, 126. As to the effect of a paraon on forfeiture for 
outlawry, eee Re Scaring^'* ZVtMfe (I860}, 29 Beay. 24 ; Re ChurehU WRl (1861),. 
16 Jur. 617 : Sewtom*'^. Rtnbytr (1729), 8 P. Wma 37. As to the effect of a 
mersal of outlawry on fotfeituze, sw iVytoa y. Atdiff (1693),' 2 'V'em. 312. 

(p) Criminal Law Acit, 1827 (7 A 8 Geo. 4, 0 . 28), s. 13 ; u to Zreland, 
Onminal Law (Irelaad) icA, 1828 (9 Geo. 4, 0 . 64), s. 33. 

(g) The ofEsnew jnentioned in the Act are (1) Oonyiotioa ^ treason or 
Mobj, or on indictment of a misdemeanour, where sentence of imprisonment 
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receives a free pardon, his incapacity to hold preferment (r) is to 
cease, and if he receives the pardon before the institution of another 
clergyman to the preferment formerly held by him, the bishop 
must, within twenty-one days after receiving notice in writing 
of the pardon, again institute him, and cause him to be inducted 
into the preferment, no fee being payable to any person in respect 
thereof (S). • • 

The endurance of the punishment on conviction for any felony not 
capital has the like effect and consequences as a pardon under the 
Great Seal with respect to the felony, except as to the effect of the 
conviction upon the punishment which might otherwise lawfully 
be inflicted on a subsequent conviction for any other felony (t). 

616. A proclamation promising pardon has not the legal effect 
of a pardon, but in such cases the court will defer execution of 
sentence, and so allow time for the prisoner to apply for a 
pardon (a). 

617. The Crown may also exercise the prerogative right of 
granting reprieves, which is effected by announcing its pleasure in 
any way to the court (2)), and may remit penalties in certain 
cases (c). 


with hard labour or any greater punishment is passed ; (2) order under the 
Acts relating to hastily, or for iuaicial separation in a divorce or matrimonial 
cause, or for separation under the Matrimonial Causes Act, 1878 ; (3) where a 
clergyman is found in a divorce or matrimonial cause to have committed 
adultery (Clergy Discipline Act, 1892 (56 & 66 Viet, a 32), s. 1 (1) ). 

(r) The preferment held by him in the coses mention^ in the last note is to 
be declared void by the bishop within twenty-one days, and he is to be inoapable 
of holding preferment {ihid,). See also title Eoclesiastical Law. 

a Clergy Discipline Act, 1892 (66 66 Viet. o. 32), s. 1 (2). If the bishop 

to comply with this direction within the twenty-one days, it is to be done 
by or under the authority of the archbishop of the province (f'6»d., s. 1 (3) ). 

(0 Civil Rig^hts of Convicts Act, 1828 (9 Geo. 4, o. 32), s. 3. But as to the 
effect of enduring punishment on the removal of statutory disqualifications, see 
U, V. Vine (1876), L. R. 10 Q. B. 196, and Leyman y. Latimer (1877), 3 Ex. D. 
16 ; as to the effect of enduring punishment on forfeiture, see Stokes v, Holden 
(1836), 1 Keen, 146. 

(a) iZ. V. Garaide (1834), 2 Ad. & El. 266. As to the oases in whicdi a ^rson 
is legally entitled to pamon, see B, v. Budd (1776), 1 Leach, 115; 2 Hawk. 
P. 0., 0. 37. 

(6) 2 Hale, P. 0. 412. Reprieves may also be granted by the judge on his 
own initiative (ibid,). 

(c) Under the Remission of Penalties Act, 1869 (22 Viet, > c. 32), Ss l/His 
Majesty (or, in Ireland, the Lord Lieutenant) may rmit in whole or in part any 
sum of money imposed under any Act as a i^nalty or forfeiture on a convicted 
offender, althougn such money is payable in whole or in part to some parly 
other than the Crown. Imprisonment for non-payment of any sum of money 
so imposed may also be remitted, although such money may be payable in 
whole or in part to some party other than the Crown. Under the Remission of 
Penalties Act, 1876 (38 & 39 Viet. o. 80), s. 1, any penalty, fine, or forfeiture 
imposed or recovered for any dffence under the Sunday Observance Act, 1780 
(21 Geo. 3, 0. 49), whether on indictment, information, or summary oonviotioni 
or by action, or any other process, may be remitted in whole or in part. 
Remission of penalties under the Larceny Act, 1861 (24 & 26 Viot o. 96), & 169 ; 
and the Malimoua DamoM Act, 1861 (24 26 Vict. o. 97), S. 67, iihpoM on 

Bammaxy conviction under the Acts, releases the person so oonyioted froih aU 
further or other proceedings for the same cause. As to the dreumstaneea under 
which the Remission of Penalties Acts apply, see Todd y. Bohitum (1884), 
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SUB-SaoT. 3 . — GaoU and PrUona, 

018. Sovereign is vested with the property in all gaols and 
prisons (d), of which he is governor at common law and of which he 
could formerly grant the custody by way of franchise (e). The 
custody of gaols, having been vested in the sheriffs (/)> may no 
longer be wanted to j>rivate persons (g), nor may a prisoner be 
detained omerwise than in a common gaol {h). New gaols and 
prisons can now only be created under statutory authority (t). 

SuB.SxOT. 4.— How far the Crown is bound by Custom. 

619. Under the general rule at comnibn law, no custom (ft) 
which goes to the person or goods binds the King (i), and therefore 
he is not subject to toll (m) or pontage and passage (n), nor is his 
personal property subject to many of the laws which are applicable 
in the case of the subject (o). But certain franchises may be pre- 
scribed for against the King (p), and certain customs relating to 
land, such as borough English and gavelkind {q), are binding upon 
the Crown (r) ; and as the King may take advantage of statutes, 
though not bound (<), so also, it seems, he may take advantage of 
custom. 

SUB-SacT. 6 . — Oeneral Privileges and Exemptions of the Crown in Legal 

Proaedings. 

620. The King’s person cannot be arrested (t) ; and this privilege 
extends, in civil suits, to persons of His Majesty’s household who are 


12 Q. B. D. 630 ; Bradlaugh v. Clarke (1883), 8 App. Caa. 364, 374. As to the 
effect of the temission of a penalty on forfeiture, see Cough v. Davies (1856), 
2 £. A J. 623; see also title Ckiminal Law and Froobduke. 

(d) 2 Oo. Inst. 100 ; Bao. Abr. Qaol, A ; and see tiUe Prisons and 
Eefok^tobiss. 

(e) 2^. Inat. 43 ; Bac. Abr. Gao], 0. 

(/) 6 Hen. 4, o. 10. 

(g) 2 Boll. Abr. 806; MitUnCa Caae (1584), 4 Go. Bep. 34 a; Samhar'a (Lordi 
Case (1613), 9 Co. Bep. 116 b. 

ih) Scavaga y. TaUham (1601), Cro. Eliz. 829, 830. 

(t) 2 Oo. List. 705 ; Boc. Abr. tit. Gaol, A. As to gaols and prisons generally, 
see title Prisons and Befobmatories. 

{)c) Custom differs from common law as being applicable to particular persons 
or districts, whilst the latter is uniyersaUy applic^e. 

(l) Yin. Abr. tit. Prerog. T. (2); Anon, (1458), Jenk. 63, ** nullum tempua nee 
locua occurrit regiV ; therefore the custom of London to hold goods pledg^ until 
the loan was repaid did not bind Crown jewels. And see title Custom and Usage. 

(m) Yin. Abr, tit. Prerog. T (2). And see titles Highways ; Markets and 
Pairs. 

(n) Ihid,; Anon. (1458), Jeuk. 83. 

(o) E.g.t the law as to wreck, estrays, waifs, sale in market oyert, distress 
(see Anm.g Jeuk. 83, aupra). 

( v) See p. 48"9, pod. 

As to these customs, see title Bbal Property and Chattels 
When lands in gayelkind descend to the King he takes one moiety and his 
brother the other ; but when the King dies his moiety descend to his eldest son 
and becomes land held yore coronco (Oo* Litt. 15 b). And see p. 494, pod. 

(r) Yin. Abr. tit. Prerog. T, 2 ; Anoa. (1458)^ Jenk. 83. But fines payable on 
alienatioir of* land are, it is said, not payable when the alienation u to the 
Crown (Yin, Abr. tit. Ip^rerog. T, 2), 

(a) See p. 409, pod. 

It} 2 Co, Inst. 50. 
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liable to be bo9i& fide, substantially, and continually employed in wait- 
ing or attending on the royal person (a), unless the leave of *the Lord 
Chamberlain of the Household to the arrest be first obtained (b). 

Where the privilege is clearly established the court will discharge 
the prisoner on motion ; otherwise he must bring a writof privilege(c). 

621. On the same principle no arrest can ]}e made in Jihe King’s 
presence or within the verge of the royal palace (d), and no judicial 
process can be executed therein provided some royal appearance 
be kept up, even though the King is not at the time personally 
residing there (6). 

Nor can the King’s gdods be taken in execution (/), nor a distress 
be taken on lands in his possession (g) ; nor may Crown chattels on 
the land of a subject be taken in execution or for distress (fi). 

622. The Grown is not bound by statute unless expressly 
named, or bound by necessary implication (i) ; nor do bye-laws made 
under statutory powers bind the Grown, unless expressly or 
impliedly authorised to do so (k). 

The Grown may, however, take advantage of statutes though 
not named (Z), unless expressly or impliedly prohibited from doing 
Bo(m), and this principle probably applies to bye-laws. 


(a) 2 Co. Inst. 631 ; 4 ibid, 24 ; Bartlett v. Hebbea (1794), 6 Term Eep. 686. 
Contiiiual service and attendance is necessary to alford exemption (2 Go. Inst. 
631). The exemption has been held to extend to a junior derk of the King’s 
kitchen {Bartlett v. Hebbea, auitra ) — but otherwise, it appears, on outlawry {ibid, 
687) — and to a coachman in ordinary (B, v. Foater (1809), 2 Taunt. 167), and to 
arrest for debt incurred in carrying on a public traae (ibid,). But the privilege 
is confined to servants in ordinary with fee {Luntley v, Battine (1818), 2 B. & Aid. 
234, per Abbott, C.J., at p. 237, and see ibid,, pp. 238, 239, note {h)), and 
does not extend to a nominal officer without fee on a particular occasion {Luntley 
V. Battine, aupra, at pp. 237, 238), or, aemble, to gentlemen of the privy chamber 
{Barrington v. Venables (1661), 1 Keb. 137, where the court inquired who the 
counsel was who had pleaded the privilege in order to punish him ; but see 
contra, Luntley v. Batlina, supra, at pp. 238, 240 ; B. v. Moulton (1666), 2 Keb. 
3). Actual residence by the King at tlie time within the palace is not necessary 
( PFinfer v. Miles (1809), 10 East, 578). 

(5) See the cases cited in the last note, and Ohitty, Prerogatives of the Crown, 
p. 374. 

(c) Luntley v. Battine, aupra, 

(cQ 3 Bl. Com. 289. An anost within the verge is not a TOod ground for 
discnarging the prisoner out of custody {Sparks v. Spink (1817), 7 Taunt. 311). 
By stat. 28 Hen. 8, o. 12, the verge of the palace of Westminster extends from 
Charing Ci’oss to Westminster Hall. 


(«) Winter v. Miles (1809), 10 East, 678. 

( jJ") Chitty, Prerogatives of tho Crown, p. 376. As to the remedy by petition 
of right, see title Cbown PnAaricE. 

(p) Willion V. Berkley (1561), Plowd. 223; Anon, (1469^, Jenk. 112. 

(A) Secretary of State for War v. Wynne, [1905] 2 K. B, 846. This privilege 
extends even after distraint and sale/, and in a proper case, damages may, it 
seems, be reoovered {ibid,). See also title Landlobb and Tenant. 

U) Magdfden College Case (1615), 11 Co. Bep. 66 b, 68 b; 1 Bl. Com. 14th ed., 
262 ; SheffeUd {Lord) y. BatcUffe (1615), Hob. 334, 347. See also title Statutes. 

(A) Bee note (dj, n. 374, ante. 

(Z) Magdalen College Case, mpra (whether the statute be negative or affinna* 
tive) ; Willion v. Berkl^, aupra, at p. 243 ; B, y. Buckbetd (1594), 1 Leon. 149 ; 
A,^Q,forNeivSowth Wales y. Curator ^Intestates Estates, [19071 A. 0. 619, P. 0. 
(^lomal Act) ; R, y. Cruise (1852), 2 I. Ch. B. 66 ; A,^0, Y. TSmZine (1680), 15 
Oh. D. 150, C. A. See also title Statutes. 

(to) R, y. Cruise, supra. 
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633e King may not, it is said, give evidence in ^his own 
cause (n)/hence ne cannot do so in treason or felony (o) ; whether 
bis evidence under the sign manual or Great Seal is admissible as 
to facts within his knowledge has been doubted (jp). 

The Crown is not bound by fictions of law ( 9 ) or by estoppels (r); 
But the Grown nmy possibly take advantage of the latter (s), 
though nolf, it seeins/ where the estoppel arises through its own 
letters patent ( 0 . 

The Grown is not, it is said, bound to offer an acquittance 
or receipt, but the subject in discharging a debt ought himself to 
bring an acquittance and demand it of the King (u). 

624. In consequence of the legal attribute of perfection (te;), 
negligence or laches will not, in general, bar the Sovereign’s right 
of action (j;), whether the negligence be due to himself or to his 
officers, the maxim being that no time runs against the King (^). 
Nor do the Prescription Acta bind the Crown, except where expressly 
named (a). But liberties and franchises may be prescribed for at 
common law (b) ; and in suits relating to land (except liberties 
and franchises) the Crown is barred, as a rule, by the lapse of 
sixty years (c). In the case of treason and misprision of treason 


( 11 ) 2 Halo, P. 0. 282 ; Chitty, Prerogativos of the Grown, p. 377. 

( 0 ) 2 Hale. P. 0. 282. 

(p) 2 Roll* Abr. tit. Trials, Testimonies, H. But such evidenoe has been 
admitted, Ahignye {Lord) v. GJifton {Lord) {circa 1611). Hob. 213. as to 
certificate under sign manual ; Lea^a {Sir Henry) Case (1612), Godb. 198, 199. 
There is authority to the effect that such evidence may be received in civil cases 
between third parties. See Chitty, Prerogatives of the Crown, p. 378, note (d). 

{q) Amn, (1613), Jenk. 287. 

(r) Gokda {Sir Edward) Caae (1622), Qodb. 289, 299. This applies even to 
estoppels affecting the party through whom the Crown clauns. (Staundford, 
Prserog. Regis, 64 a; Cokda {Sir Edward) Case^ supra, at p. 291, release of debt 
by King*8 debtor.) 

(«) Go. Litt. 352 a, b. 

(t) Thus, a subject is not estopped, it is said, if he takes a lease of his own 
lands rendering rent by letters patent from the Ring, because the Sin^ is not 
estopped by his letters patent, and any estoppel ought to be of both parties (see 
Yin. Abr. tit. Estoppel, N, 3). But where the Song grants lands by letters patent 
to a person who is m fact seised by inheritance, the latter is, it seems, estopped 
from claiming any other right than by the letters patent, if the right by 
inheritance is not recited therein {ibid., N, 16). 

{u) Yin. Abr. tit Prerog. T (2) 13 ; Bro. Abr. Prerog. pi. 101 ; 2 Co. Inst 
281. 

J w) See p. 374, ante. 

x) Com. Dig. tit. Prerog. D, 86; WHlion v. BerUey (1561), Plowd. 223, 243 ; 
bs’a {Sir Edward) Case, supra, at p. 297 ; and see p. 374, ante, and title 
Limitation of Aoxions. 

(p) Co. Litt 90 b, 119 a; and see the references in note (as), supra. 

{a) Perry y. Eames, [1891] 1 Oh. 658, approved in WheaUm.Y. MajfU, [1893] 8 
Ch. 48, C. A., where it was held that the Crown, not being named, is not bound 
by the Prescription Act, 1832 (2 ft 3 WilL 4, 0 . 71), 0 . 3, as to ancient lights, 
though named m and therefore Dound by ss. 1 and 2 of the same Act relating to 
rights of common, profits d prendre, ways, use of water or water-courses, or 
other easements. See also p. 483, post. . , 

(5) See pp. 483, 490, pcsf. 

Nullum Tempus Act, 1769 (9 Gleo. 8, c. 16), s. 1. Notwithstandiftg such 
lands may have bm in diarge to the Crown or have stood insuper of record 
(Crown Suits Limitation Act, 1861 (24 ft 25 Yict. c. 62), 0 # 1) ; actions for 




Part V. — ^Thb Botal Prebooativk. 


411 


no proooeding lies in England and Wales, nnless the indictment be 
found withm three years of the offence committed (dj: * 

In certain cases, also, the Crown's right of action fails through 
determination of the right itself («).. 

625. The Crown may in general choose its own forum and sue 
in trhat*oourt it pleases (/) ; and though special mode^of redress 
against the subject by means of informations, inquisitions or 
inquests of office, extents, scire facias, quo warranto, and mandamus 
are provided by law ( 9 ), the Crown may usually waive these 
prerogative remedies and resort to the usual forms of action (/t), 
unless they are inconsistent with the royal dignity (i). 

626. Government officials or departments are frequently expressly 
empowered by statute to sue in the ordinary way, but in such cases 
the right of the Crown to resort to its prerogative remedies is 
generally expressly preserved, and whether this be so or not, the 
Crown may, it seems, adopt the prerogative procedure in preference 
to the statutory remedy (J). 

627. In suits between third parties the Attorney-General should 
be made a party where rights of the Crown are or may be called in 
question {k ) ; but where this has not been done, and the Crown’s 
title is clearly proved, the court may give judgment ex officio for 
the Crown (f). 


quit rent, or other perpetual rent, or arrears in Ireland are barred by lapse of sixty 
years (Crown Lands Act, 1906 (6 Edw. 7, c. 28), s. 9 ; s^ also title Limitation of 
Aotions). Suits relating to lands in Cornwall are in general barred by the 
land in lapse of sixty years (see Duchy of Cornwall Acts, 1844 and 1860 (7 & 8 
Yict. c. 105 ; 23 & 24 Yict c. 53) ; Crown Suits Limitation Aot, 1861 (24 & 26 
Viet. c. 62), ss. 2, 4; and title Limitation of Aotions). As to suits against 
the Heir Apparent, see note (n), p. 369, ante. As to Cornwall, see Vol. VIL, 
Part VIL, sect. 4. 

(d) See p. 353, ante; and title Criminal Law and Frooedvre as to Kmita- 
tious in criminal suits generally. 

(e) E.g., tenant for life dying after forfeiture, and before seizure by the 
Crown ; wrongful presentation to a benefice and death of the incumbent before 
the Crown exercises its right (Co. Litt 119 a, note (1) ). 

(/) 4 Co. Inst. 17 ; 1 Bl. Com., 14th ed., 257 ; Willian ▼. Berkley (1561), 
Plowd. 223, 243; Ghitty, Prerogatives of the Crown, pp. 244, 245. Since the 
amalgamation of the various courts of common law mto llie King’s Bench 
Divinon under the Judicature Acts the benefit of such a choice is much 
diminished. 

(^) As to these remedies, see title Crown Praotiob. 

(A) Yin. Abr. tit. Pierog. Q, ; Bro. Abr. tit. Prerog. pi. 130 ; 1 Boll. Abr. 373 ; 
Ohitty, Prerogatives of the Chown, p. 245. 

(t) acraon of ejectment, wMoh is contrary to the legal fiction that the 
Crown can never be oispossessed (Bro. Abr. tit. Prerog. pi. 89 ; Staundford, 
Ptorog. 56 b ; 1 Bl. Com., 14th ed., 257. 

(» Per an unreported case where the Crown proceeded by information when 
an action might have been brought by the Secretary of State for War, see 
Bobertson, Civil Proceedings by and against the Crown, p. 2. 

(A) Jlovenden v. Annedey (Lora) (1805-6), 2 Sch. d; Lei 607, 617, 618; A^*G. 
▼. NareUdJt (1816), 8 Ftioe, 97. But unless the Attomey-Gheneral enters a noXie 
proiegui. or proceeds with the suit when served, judgment will go in his absence 
(Bac. Abr. tit. Prerog. E, 7) ; tedyume/ see note (p) on p. 899, ante. 

(I) Bsc. Abr. Prerog, B, 7 ; Obitty, Prerogatiyes of the Crown, p, 244. 
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628. Though invariably represented in court by the Attorney or 
Solicitor General, who appear on behalf of the Grown, the Crown is 
not said to appear by them (m). 

629. 'Where the Grown is interested in a suit it is entitled to , 
demand a trial at bar as of right (n), which must be granted on 
motion by*tbe Attorney-General, the order being absolute in the 
first instance (o). 

630. Apart from statutory provisions, the general rule at 
common law is that neither the Sovereign, nor any person suing to 
his use, pays or receives costs (p). The common law rule is, how- 
ever, subject to important modifications (q), and the statutory 
provisions with regard to payment of costs to or by the Grown are 
numerous (r). It would also seem that even where the Grown is 
not named in, and therefore not bound («) by, any particular 
statutory provision relating to costs, it may take advantage of the 
same, it it chooses to do so, under the general rule which permits the 
Grown to take advantage of any statute though not named (t) ; and 
the same principle (so far as it exists) would, perhaps, be applicable 
to the common law, or customary, rules relating to costs (u). 

Sub-Seot. 6. — Legal Proceedinga against the Crown and its 
Servants. 

681. Under the general rule at common law» no proceeding, civil or 
criminal, is maintainable against the Sovereign in person (v), for the 

(m) 1 Bl. Com., 14th ed., 269. Since in legal contemplation the £[ing!8 
Majesty is always present in court (see p. 399, ante). 

(n) Abr. Prerog. E, 7. 

(o) Crown Office Buies, 1906, r. 151. In the case of the subject the motion 
must be for an order nisi (ibid,). See also Lowe v. Brenton (1828), Concanen’s 
Beport^pp. xzzvii. — xliii. 

(j?) 2B1. Com., 14th ed., 400; Johnson v. 72., [1904] A. 0. 817, per Lord 
Maonaqeten, at p. 824 ; see also R. v. Canterbury (Archbishop), [1903] 1 K.B. 
289, Sec, generally, titles Crown Praoi’icb ; Pbaotjce Aim Procedurb; 
Solicitors. 

(^) E.g., proceedings in Chancery, where the ^neral rule appears to be 
moaffied to the extent that the Attomey-Genersd never receives costs in a 
content in which he could have been called upon to pay them had he been a 
private individual (A.~G, v. London Corporation (1850), 2 Mac. & G. 247). See 
prior to this case A,*G, v. Ashburnham (Earl) (1823), 1 .Sim. & St. 394, pgr 
liEAon, V.-C., at p. 397 : “ I find no such general principle in couris of equity.” 
This prindplo was followed in A.-G. v. London Corporation (1849), 12 Beav. 
171^er Lord LakgDALE, M.B., at p. 178, but modified on appeal as above. 
In Onancerv suits the Attorney-General frequently receives costs ; eeaMoggridge 
V. Thackwell (1803), 7 Yes. 36, 88 (Attorney-General defendant in respect of a 
charity) ; see also Kane v. B^nolds (1854), 2 Sm. & G. 331, afflimed 4 Be G. M. 
ft G. 665 ; and, generally, Bobertson, Civil Proceedings by and against the 
Crown, pp. 621 et seq, Sm also title PBaotiob Aim Prooedure. 

(r) E.g.t the Crown Suits Act, 1855 (18 ft 19 Viet. c. 90), ss. 1, 2 ; and ihc^* 
Petition of Bight Act, 1860 (23 ft 24 vict. o. 34), ss. 11, i2, as to which see 
Yearly Practice, 1909, YoL L, pp. 932, 933 ; YoL 11., pp. 1343, 1361 ; and title 
Crown Praoiioe. 

(a) See p. 409, ante, 

(f) See p. 409, ante. 

(v) The Crown may tafte advantage of custom ; see p. 408. 

(v) Saddlers^ (Warden and ConwumalM Case (15871 4 Co. Bep. 55 a; Bac. 
Abr, tit. Prerog. B, 1 ; ibid., tit. Actions B ; 1 £L Oom., 14th ed., 245. See title 
AonoN, Yol. I., p. 17, note (i). 
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maxim of law is that the King can do no wrong ** (w\ and the law s. 

supplies no remedy where there is no right (x). The Orotim 

In civil cases, however, arising out of contract, or selating to real bi Relation 
or {personal property, otherwise than in tort, a remedy is available ^ 
against the Crown by petition of right (y). 

632. In cases relating to statutory private estates of th8 Crown a Actions in 
remedy by action, which may be brought (z) in the ordinary form, respect of 
is provided against persons specially appointed under the sign 
manual to represent the Crown (a). Special provisions are also Stat^. 
made with regard to suits relating to the Duchy of Cornwall, but 

in the case of the Duchy of Lancaster the common law rules 
relating to the prerogative in suits and actions are, it seems, 
applicable, the Crown, however, being represented by the Attorney- 
General to the Duchy (6). 

633. Government departments are the agents of .the Executive, Prooeedingi 
and their acts bind the Crown (c), but at common law no action (d) 

is in general maintainable against officers and servants of the 
Crown in their official capacity, either in contract (e) or in tort (/), 
and the case would, it seems, be the same in criminal suits ; this 
doctrine applies equally to a Secretary of State as to any other 
Government official (g). Moreover, the public revenues cannot 


, 1 BL Com., 14th ed., 246. 

(x) ' Bao. Abr. tit. Actions B, want of remedy and want of ri^htarethe same in 
law. Blackstono also puts it that the law presumes no injury where it has 
provided no remedy (Bl. Com., ante, note (2^ ). The reason for the privilege hao.,^ 
also been ascribed to this supposition that the King by his writ cannot oomma^ ' 
himself (see Saddlers^ {Warden and Commonalty) Case (1587), 4 Co. Eep. 5Ab, 
65 a), though this appws open to doubt. See also title Action, Vol. I., p. 10. 

iy) Petitions of Bight Act, 18G0 (23 & 24 Tict. o. 34), s. 2. As to when it 
lies and the procedure, see title Grown Practioe. 

(a) Under the Crown Private Estates Acts, see Vol. YII., Part VII., sect. 6, 

(a) As to proceedings to obtain the benefit of the Trustee Acts with i-egard to 
Grown private estates vested iu trustees, see the Grown Private Estates Act, 
1862 (26 & 26 Viet. o. 37), s. 10; as to suits by or against the Grown relating.^ 
to private estates not vesM in trastees and chums against the privy purse, 
ibid,, s. 11 ; Crown Private Estates Act, 1873 (36 & 37 Viet, c. 61), s. 3 ; afcmv 
claims against the heir apparent, see note fn), p. 369, ante. 

(5) As to suits r ehtti ng to the Duchy of Cornwall, and as to the Duchy of 
Lancaster, see Vol. Vli., Part VIJ., sect. 4; and as to the Attorney-General to 
the Duchy of Lancaster, see Vol. VII., Part VI., sect. 7. 

(c) See A.-Q. v. Linde^ren (1819), 6 Price, 287. 

(cQ Petition of right is directed against the Grown itself and does not lie 
dii'eotly against the subj^eot (see title Grown Praotiob). But in a proper oase 
it lies for acts committed by servants of the Grown (see the text, infra). 

(e) Madbeath'r* Haldimand (1786), 1 Term Eep. 172; principle followed in 

Gidley v. Fadmerston (Lord) (1822), 3 Brod. & Bing. 275, and in Palmer y* 
l^lehiMon (1881), 6 App. Cos. 619. ' 

(f) Baletgh v. Goseken, [1898] 1 Gb. 73 (action against the CommisBioners of 
the Admiral^ for tren>as8 committed W their servants). 

(y) O' Grady v. OardweU (1672), 20 W. E. 342; Gidley v. Palmerslon {Lord), 

sumra (action to recover retired allowance). A^ Secrotary of State cannot 
refuse to appear on the ground of want of jurisdiction and that the only 
means of attacking him it by petition of right {FelHn v. Herbert (Zror<Q 
(1861), 1 Drew. A Sm. An action is not maintainable against the 

Lieutenant of Inland for any act done qud Lord Lieutenant v. 

Spenoer {Earl) (1872), L E. 6 0, L. 178 ; Luhy r. Wodehoum (I860), 1# 
I 0. L. k 618). 

B.U-^VL Q 
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reached by an action in such a fotiu(hX the proper and perhaps 
only remedy in such cases being by petition of right (i). But the 
latter remedy is not| in general, available in tort, or for acts of 
negligence either by the Crown or its servants (j). 

In some cases, however, where Government officials or depart- 
ments (4 state haye been invested with the attributes of a 
corporation, whether by statute or, it seems, by tho Crown (ft), there 
is authority to the effect that they may be sued in their corporate 
capacity, though not expressly made liable (2) ; and in some instances 
Government officials or departments are expressly made liable to 
actions, either in contract, tort, or for ndgligence in the ordinary 
form (and in some cases in the colonies by petition of right), 
according to the prescribed statutory conditions (m). But where a 

(A) Palmer v. Hutchinson (1881), 6 App. Caa. 619, 623. 

\i) Ibid, An ^ordinary action againat the Grown either in name or in sub- 
stance cannot be maint^ed {ibid,, per Sir Baanss Psaooox, at p. 623 ; Bac. 
Abr. tit. Frerog. E, 7. 

(y) As to tort, see Feather y. R, (1865), 6 B. ft S. 257, infringement of patent 
by Government department; Tobin v. R, (1864), 16 0. B. (n. s.) 310. As to 
negligence, Canterbury (Viscount) v. A.-G. (1843), 1 Ph. 306. See, generally, 
Unwin v. WoUeUsy (1787), 1 Term Rep. 674 ; Rogers v. Dutt (1860), 13 Moo. 
P. 0. 0. 209, per curiam at p. 236; Grant v. Secretary of StaJte for India (1877), 2 
0. P. D. 445. 

(ft) As to the power of bodies incorporated by the Crown to sue and be sued 
in their corporate capacity, see next note. 

(l) Thus, the Commissioners of Works and Public Buildings, being incorporated 
under the Downing Street Public Offices Extension Act, 1855 (18 ft 19 Viet. 

95), with power to purchase land compulsorily under the Lands Clauses Acts, 
/tfere held liaolo to be sued in relation to a purchMe thereunder (lie Wood*B Estate, 
JSx parte H,M, Commissioners of Works and Buildings (1886), 31 Ch. D.607, 0. A., 
per LiimiiET, L.J., at p. 621). Semble, tho Commissioners did not necessarily 
represent the Crown in relation to suchjpurohaso (ibid,) (see also Graham v. 
Cf/nimissioners of Public Works, [1901] 2 K,J\, 781, 788, 790, 791). The Trinity 
House, boingincorporatod under the Merchant Shipping Act, 1854 (17 ft 18yict. 
c. 104), are not servants of the Crown so as to be exempt from an action for negli- 
gence (Oilbert v. Trinity House Corporation (1886), 17 Q. B. D. 795). In some 
cases, it is said, the heads of Government departments may be treaM as agents 
ol the Crown, but with the power of contracting and being sued as principals, 
tS^der the doctrine of incorporation (s(mhle)^e,g,, tho Secretary of State for 
War, the Postmaster-Genord, and (semble) the Commissioners of Woods and 
Forests (Graham v. Commissioners of Public Works, supra, per Phillimorb, J., 
at pp. 790, 791 ; see also Them v. Commissioners of Public Works (1863), 32 
Beav. 490 ; Hawley v. Steele (1877), 6 Ch. D. 521). But the Commissioners of 
Woods and Forests are not liable to a suit for specific performance under tbe 
statute 7 Geo. 4, o. 77 (Nurse v. Seymour (Lord) (1851), 13 Beav. 254) ; and the 
Secretary of the Board of Trade was hold not hablo lor tbe wrongful act of a 
subordinate {Dixon v. Farrer (1886), 17 Q. B. D. 658 ; 18 Q. B. D. 43, 0. A.). 
Mandamus does not lie to compel the Commissioners of the Treasury to pay 
f^oney held by them as servants of the Crown (R, v. Treasury Commissioners 
(1872), li. R. 7 Q. B. 387 ; Ex parte WalmesUy (1861), 1 B. ft S. 81). Corporations 
intrusted by statute with the execution of pubuo duties, and in receipt of tolb or 
dues for such nublio purposes, are liable for acts of negligence (Pama5p v. 
Lancaster Catuu Co, (183^, 11 Ad. ft El. 223, Ex. Ch,), even where they are 
ignorant of the cause of mischief, if such ignorance is due to culpable negligence 
(Mersey Docks TrusiUes v. Gibbs (1866), L. 1 H. L. 93; see also Coe v. fViee 
(1866), L. R. 1 Q. B. 711, Ex, Ch., prinoiple appli^ to draina^ commissioners). 
See also title Aonoir, Vol. I., pp. l7, 18, and oaM'^ there cited. As to Govern- 
ment departments generally, see jVol. YIC., Part VL, sect. 8. ^ 

(m) E,g,, the Lords Commissioners of the Admiralty are in certain oases 
empower^ to sue and be sued in the ordinary way (WilUatM r. Admiralty 
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officers cannot be made personally liable upon contracts ordered into ^ — 7 

by them In their official capacity (o), unless *from the particular ’ 

circumstances of the case the intention to render themselves 
personally liable appears (p). 

They may, however, be sued and made personally liable for 
tortious or criminal acts committed by them in their official 
capacity, without showing malice or want of probable cause (9), 
and State necessity (9*), or the orders of the Crown (s) or of a superior 
officer (t), cannot be pleaded in defence. This principle does not 
apply to injuries ensuing from the proper performance of duties 
imposed upon a servant of the Crown by statute {a ). , 


{Lords Ccmmisaionera) (1 851), 11 C. B. 420), or by petition of right for negligence or 
tort under the New Zealand Crown Suite Act, 1881 (JL v. irt7/tanw(1884V9 App. 
Cas. 418), Colonial Governors may bo sued under 11 Will. 3, c. 12 (11 & 12 
Will. 8, Buff.) ; Criminal Jurisdiction Act, 1802 (42 Geo. 3, c. 86), ss. 1 — 6. Pro- 
ceedings in the ordinary form may be brought against the Crown’s nominee on 
an intestacy under the Intestates’ Estates Act, 1884 (47 & 48 Viet. o. 71), s. 2. 

(n) De Bode {Baron) v. R, (1851), 3 H. L. Cas. 449. Queere whether the case 
w ould be the same on the gi-ouud of waiver where petition of right lies 
independently of the statutory remedy ; quaere also whether petition of right 
can be brought where a sbitutory remedy is provided {ibid.t 465, 468, 
469). 

(o) Dunn v. Macdonald^ [1897] 1 Q. B. 566, 0. A., claim for damages for wrongful 
dismissal. The liability of an ordinary agent for breach of warranty does not 
apply to public servants as agents of the Crown {ibid,, per Chitty, L. J., at p. 657 % 
see iilso Uraham v. Stamper (1690), 2 Yem. 146, ^oods sold and delivered to the 
Master of the Buckhoiuids). A public officer intrusted by the Crown with 
mon^ for distribution amongst a certain class of persons^ under the control of 
the Crown cannot be sued os tnistee for the persons interested {Kinlooh t. 
Secretary of State for India (1882), 7 App. Cas. 019; aliter {aemhle), where a 
publio ofiicer is intrusted wim money issued by Government for the use of an 
individual {Priddy y. Rose (1817), 3 hter. 86, per Grant, M.B., at p. 102) ; oi* 
where public oflicers have a statutory duty to perform, and are not mere servants 
of the Crown {B, v. Treasury Commissioners (1835), 4 Ad. & El. 286, mandamus 
to the Ih*ea8ury Commissioners to compel payment of money in Uieir hands for 
the use of an uidividual under parliamentary authority) ; or whore the relation 
of tnistee and cestui que trust exists {Pen v. Baltimore (Lord) (1750), 1 Yes. Sen. 
444, per Lord IIardwioke, L.O., at p. 463). 

(p) Samuel Bros., Lid, v. Wlietherly, [1907] 1 K. B. 709, 715; [1908] 1 K. B. 
184, 0. A. (goods ordered on behalf of the commanding officer of a volunteer 
coi'ps for the use of the corps). 

(q) Braayer v. Maclean (1875), L. B. 6 P. 0. 898 ; Raleigh v, Ooschen, [1898] 
1 Ch. 73 ; Saunders y. Holbom District Board of Works, [1895] 1 Q. B. 64, 69 ; 
Cohbett Y. Qrey (1850), 4 Exch. 729. For actions against colonial governors, see 
Mostyn v. Fahrigas (1774), Cowp. 161 ; Mu^ave v. Pulido (1879), 5 App. Cas. 
102. As to the liability of public oflicers on criminal indictment, see B, y. Hall, 
[1891] 1 Q. B. 747, 753. 

(f) Fntick y. Carrington (1765), 19 Stat. Tr. 1029, 1067 ; see also p. 440,^ 
post, as to enforcement of treaties. 

' \s) Daniyas (Ea/rl) Case (1679), 11 State Tr. 590. 

if) Keighly v. Bell (1866)iti F. & F. 763, 790, 805; B. v. Thomas (1816), 
Eussoll on Crimes, 6tii ed.^ol. III., p. 94; also (1815) 4 M. & 8. 442, but 
not upon that point; and see Hayling v. Okey (1853), 8 Exch. 531, Ex. Ch. 

(o) l^e Hawley v. Steele (1877), 6 Oh. D, 621, user of land for militar? 
puq^sea. 
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635. , Government departments, boblie officers and servants of 
the Crovm cannot be made liable for the wrongtal aots of Iheir 
subordinates (^). 

636. Judges are exempt from liability for all acts done in their 
official capacit][, whetiier maliciously or not (c), even if done outside 
their juivsdionon, unless they have the knowledge, or .means of 
knowledge, of such want of jurisdiction (d). 

637. Justices of the peace may be made liable, by action on the 
case as for a tort, for acts done in the execution of their office and 
within their jurisdiction (e). But want olreasonable and probable 
cause must be alleged, and that the act was done maliciously, and if 
that be not proved the plaintiff is nonsuited, or a verdict goes for 
the defendant (/). For aots done without or in excess of jurisdiction 
justices of the peace may, in general, be made liable without showing 
malice and want of reasonable and probable cause (g). 

638. Actions in the United Kingdom against public officers for 
acts done in execution or intended execution of Acts of Parliament, 
or of any public duty or authority, or in respect of any alleged 
neglect or default in the execution of any such Act, duty, or authority, 
most be commenced within six months after the act or default com- 
plained of, or, in the case of continuing injury or damage, within six 
months after the ceasing thereof (h). 

639. Actions, suits, or proceedings instituted in Scotland on 
behalf of or against or in the interest of the Grown or on behalf 
of or against any public department (.), may lawfully be raised in 
the name, and at the instance of, or directed against His Majesty’s 
Advocate for the time being as acting under the Grown Suits 


(i) Raleigh ▼. Ooechen, [18981 1 Oh. 73 (Admiiulty), uiileeis clearly shown that 
the act was that of the head of the department; Buinbridge v. Poshnaeter- 
Oeneral, [1906] 1 B. 178, 0. A. See also Lane v. CotUni (17011, 1 Ld. Baym. 
646 (Postmaster-General}; Nicholeon t. Mounceg (1812), 15 !^t, 384 (captain 
of H.M.’s ship). 

(c) Hammdy, HowtU (1677), 2 Mod. Bep.219; Miller t. £<^(1824) 2 Sh. So. 
App. 125 ; Fray t. Blackburn (1863), 3 B. & S. 576; Dieae v. Brougham (Lord) 
(1833), 6 0. A P. 249 ; Scott v. Stane/idd (1868), L. B. 3 Ezch. 220 ; Eaggard v. 
Pelieier Freree, [1892] A. 0. 61, P. 0. ; Anderson v, (Jorrie, [1895] 1 Q. B. 668, 0. A. 

(d) Oedder v. HalM (1839), 3 Moo. P. 0. 0. 28 ; and see HouMen r. SmUh 

(1850), 14 Q. B. 841 ; Ocuratt v. Morl^ ^ ^ * Rtcuirain v. Seatt 

(1813), 3 damp. 388; Lowther r. Radnor uSarl) (1806), 8 East, 113; and Pease v. 
Chaytor (1863), 3 B. & S. 620. 

(e) Justaoes Protection Act, 1848 (11 A 12 Viet. o. 44), s. 1; and see title 
Maoistbates. Defamatory statements made by a ma^strate, while 8itiin|; in 
the coarse of his judicial dutiee, are not actionable (Law v. Llemdlyn, [1906] 
l .l&^B. 487, 0. A.). 

Ibid,, s. 2 ; and see title Maoistbateb. 

, j Public Autimiities Protection Act, 1893 (56 A 57 Viet. b. 61), a. 1. As 
to the provisions relating to costs in such actions, and tender of amends, see 
ibid., and title PuBuo Autbobixies aitd Public OmoBBS. 

(0 “ Public d^eartment ” in the Act includes the Treasury, War Departmenj^ 
Post Office, Boara of Inland Bevenue, Board of Oustoms, Oommisaioneiv m 
Wo^, and of Works, Board of Trade, and alMpie like public departments, 
bodies or boards, and aU and every officer and offiem, person and persons, aothig 
on the behalf or in the interest of, or entitled on the 17th August, 185^ 
to sue on the behslf o^ w in the interest of, any such puUie department. 
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(Scotland) Act, 1867, provided that before instituting or defending *• 

any such suit or proceeding the Advocate has the authority there* The CrMm 
unto of His Majesty or of the public department on whose tebalf h> BdetioD 
or against whom the suit or proceeding is instituted (ft). But no to the * 
private party in suits or proceMings so instituted may challenge or 
impugn the instance of or title to defend the action, suit, or pro- 
ceeding, or the right or title of His Majesty’s Advocate to raise 
and prosecute or defend the same upon any allegation that such 
authority has not been granted, or that evidence of the same is not 
produced (Q. , 

These provisions are not to affect the instance or defence of 
any action or proceeding instituted in conformity with the law as 
existing on the 17th August, 1867. 

Actions, suits, or proceedings raised at the instance of or against Abatamtant u 
His Majesty’s Advocate are not to abate or be affected by any change 
in the person holding that office (m). * AdTocata^ 

Sect. 6. — The Crown in delation to the Royal Forces. 

Sub-Seot, 1,— General Powera of the Crown* 

640. Though the supreme command and governance of the royal sutotoiy 
forces is vested in the Crown at common law and by statute (n), many 
matters relating thereto are now principally regulated by statute. 

Such are, generally, the raising or embodying of the regular, reserve, 
territorial, and auxiliary forces, and their subjection, when raised or 
embodied, to special codes of military or naval discipline ; the general 
mode of enlistment and term of service of soldiers and sailors, with 
many other matters relating to the pay, pensions, decorations, effects, 
billeting, privileges and exemptions, and civil duties and liabilities of 
soldiers and sailors; the impressment of carriages; military banks, 
booty taken in war, and naval prize (o). The general administra- 
tion of the Acts relating to these matters is controlled by the 
Admiralty and the War Office respectively (p). 

641. Apart from these statutory provisions, many wide and The 
important powers relating to the royal forces are, however, still 
retained by the Crown, this discretionary authority being exercised office, 
on the advice of its constitutional and responsible ministers, the 

First Lord of the Admiralty or the Secretary of State for War, 
and through the recognised executive channels of the Admiralty 
and the War Office. The powers so left to the unfettered control of 
the Grown and its servants embrace such matters as the selection 
and appointment of the officers to whom the supreme command is 
delegated and the apportionment of their duties; the grouping 

(h) Orown Suita (Scotland) Act, 1857 (20 & 21 Yict. o. 44), aa. 1, 2, 4. 

({)jrUd., 8.3. 

(m) Ibid., a. 5. 

(n) See p. 418, j 

(o) As to these, aee title Botal Fobcbs. 

(p) Aa to the oonatitution and funotioiu of the Admiralty and the War Office, 
aee Yol. YU., Fart YL, sect. 6. 
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and disjl^OBal of the various ships, squadrons, and battalions, and 
other naval or niilita]7 unite, at home and abroad, in ^e of peace 
or war ; and, ^nerally, all matters relating to the organisation, 
disposition, personnel, armament, and maintenance of the mOitary 
and naval forces (q). 

• • • 

Sttb-Seot. 2 . — The Supreme Command, 

642. The supreme government and command of all forces by 
sea and land, and of all forts and places of strength, is vested in the 
Crown by prerogative right at common la<y and by statute (r). 

The Sovereign has, however, long since ceased to exercise the 
supreme command in person (s), nor is it legally necessary that 
he should do so, for he is expressly empowered to make regulations 
as to the persons to be invested as officers or otherwise with 
command oven the royal forces, or any part thereof, or any person 
belonging thereto, and as to the mode in which the command is to 
be exercised (i). 

In all military matters the Crown now acts upon the advice 
of the Secretary of State for War, who is a member of the Cabinet 
and of the Army Council, and is responsible to Parliament for 
the advice given to the Crown (a), and to the Crown and Parlia- 
ment for all the business of the Army Council (&). 

643. The executive command of the army was formerly delegated 
to a commander-in-chief, who advised the Secretary of State on all 
military matters, the latter remaining responsible to Parliament 
and the Crown, but on the abolition of that office in 1904 his 
function became vested in the present Army Council (c), in purely 
administrative matters (d), and in an Inspector-General and 


fu) See, ^nerally, title Boyal Forces. 

m Com. Dig. tit. Prerog. 0,3 ; 13 Car. 2, stat. 1, c. 6. Under the Begulation 
of the Forces Act, 1871 ^4 & 35 Yict. c. 86), s. 6, all jurisdiction, powers, 
duties, command and privileges over or in relation to the yeomanry and volunteers 
of England, Sootlana, and Ireland formerly vested in or exercisable by the 
Heutenants of counties or the Lord Lieutenant of Ireland reverted to and 
became exercisable by His Majesty, through his Secretary of State or ai^ officers 
to whom such powers etc. might be delegated with the advice of the Secretary 
of State ; all officers in the yeomanry and volunteers are to hold their commis- 
sions from the Grown, and such commissions are to be pr^ared, authenticated 
and issued as those of His Majesty’s land forces ; see title !^yal Forges. 

(«) The King gave up the personal command of the army in 1793, when the 
first comman&r-in-chief was created (see Pol. Hist Eng., Yol. X., p. 362 r 
Glode, Military Forces of the Grown, Yol. I., p. 240). 

(Q Army Act, 1881 (44 & 45 Yict o. 58), s. 71 (1). This provision was enacted 
to remove doubts as to the powers previously vested in officers and. others 
{ihidX and is not to be deemed to be in derogation of any power otherwise 
vested in the Grown (ibid., s. 71 (2) ). 

(a) As to the doctrine of ministerial responsibility, see Yol YII., Part Yl., 
sects. 1 and 2, poat. 

^9^5) See Order in Oounoil, 10th August, 1904 (London Gazette, 16th August, 

See Letters Patent, 6th February, 1004 (London Oaedte, 12th February, 

(dj As to the composition and duties of the Army Council, see Order in 
Oounoil, 10th August^ 1004, n ote (5 ), ante; and as to tne Army Council and the 
Wv Office generally, see Yol. YlL, Part VI., sect. 8. 
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President oi the Selection Bodrd, assisted by a staff officer jmd fire 
inspectors, as to purely executive^ matters (e). The Army Goimoil 
and Inspector-General, with their various departments, form the 
Headquarters Staff of the army (/). 

644. In naval matters the Grown acts upon the advice of the 
First Lord of the Admiralty, who is a member of the Gcrt>inet and 
responsible to Parliament for the advice so given, whilst the supreme 
conmiand is delegated to the Gommissioners for executing the office 
of Lord High Admiral of the United Kingdom of Great Britain 
and Ireland (ff), known aa the Admiralty, of whom the First Lord is 
one (k). These Gommissioners exercise the jurisdiction and powers 
enjoyed by the Grown at common law, or conferred upon it by 
statute (^. 

The executive command of the fleet on actual service is intrusted 
to the various admirals of the fleet (k), admirals, vice-admirals, 
rear admirals, and other officers, who hold their conimissions from 
the Admiralty (1). 

Sub -Sect. 8. — Maintenance and Disci'^Une of the Royal Forcee, 

645. The Grown being expressly prohibited from raising or 
keeping a standing army within the kingdom in lime of peace 
unless with the consent of Parliament (m), the necessary authority 
for the maintenance of the forces to be employed for the defence of 
the United Kingdom and of the possessions of the Crown, including 
those to be employed at the depdts in the United Kingdom for the 
training of recruits for service at home and abroad, but exclusive 
of the numbers actually serving within His Majesty’s Indian 
possessions, is supplied annually by statute (n). 


(ff) This distiibution of duties between tho Army Council and inspectors was 
duo to tho report of Lord Esher’s Committee, {published in 1904:. The duties of 
the Inspector-General are regulated by Order in Council (see Order in Council, 
10th August, 1904, note (6), ante). They are generally to act under the orders 
and direction of the Army Council, and review, and report to the lutter on, the 
practical results of the pob'ey of the Council, and for that purpose to inspect and 
report upon the triiining and efficiency of ^1 troops under the control of the 
home Government, on the suitability of their armament and equipment, on the 
condition of fortifications and defences, and generally on the readiness and fitness 
of the army for war. 

(/) As to these departments, see Yol. VII., Part YI,, sect. 8, and, generally, 
title Boyal Foboes. 

if) Admiralty Acts, 1690 and 1827 (2 Will. & Mar. sess. 2, c. 2, ss. 1, 2 ; 
7 & 8 Geo. 4, o. 65, s. 2). The style of the Commissioners, as given in the 
text, is conferred as to deeds, documents etc., by stat. 2 & 3 Will. 4, o. 40, 
8. 7. 

(A) See Yol. VIL, Part YI., sect. 8. 

(i) See Yol. YII., Part YI.. sect. 8, and title Boyal Foeces. 

Xk) Of these there are at present only two, one being the First Lord of the 
Admiralty, whilst the honorary rank of admiral of the fleet has also been 
oonferred upon certain distinguished persons. 

. (Q As to the appointment and tenure of office of officers in the navy, see 
title Boyal Foboes. 

(m) Bill of Bights, 1688 (1 Will. & Mar., sess. 2, o. 2), s. 1. This provision 
is set out in the preamble to the Army (Annual) Act (see the Army (Annual) 
Act, 1908 (8 Edw. 7, o. 2)). 

(fi) See the Army Annual Act, 1908 (8 Bdw; 7, e, 2), preamhlOi which states 
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The tottU number of the forces so adjudged necessary by the 
Crown and Parliament in the year 1908 was one hundred and 
eighty-five thousand (o). 

646. In addition to these forces, His Majesty is empowered to 
raise and maintain a force to be called " the Territorial Force," 
consisting; of such number of men as may from time tb time Ito 
provided by statute (p ) ; and the army and militia resales 
and the militia are maintained under the authority of various 
Acts (g). 

647. The regular naval forces are noiaintained by the Grown 
without any direct statutory authority, none such being required 
by the law of the constitution (r). The employment of the Boyal 
Marine forces under the Admiralty, and their subjection to military 
law when quartered on shore, or at other times when not subject to 
the Naval Discipline Acts, is impliedly authorised annually by 
statute («), though their numbers are not mentioned. The naval 
reserve forces are raised under the authority of various Acts (t). 

648. The issue of commissions of martial law by the Grown, and 
the subjection of any person in time of peace to any other than the 


that **it ifl adjudged necessary by His Majesty and this present Parliament 
that a body of forces should be continued’* etc. The maintenance by the 
Crown on ita sole authoiit^r and subjection to military discipline of the train 
bands, or mOitia, which, with the old feudal array, constituted the only form 
of troops then raised, became reco^ised during the reign of Charles I. as the 
mainstay of despotism. The feudal array had fallen into disuse long before the 
feudal tenures were abolished in 1661 (see 12 Car. 2, o. 24). Charles 11. 
maintained a force of guards, and this with parliamentary sanction, which 
is the origin of the present standing army; they were increased to 30,000 
by James IL on his own authority (see 2 Steph. Com., 14th ed., 670). After 
the feyolution of 1688 the standing army was iplaced on a legal footing by means 
of annual Mutiny Acts, the guards and gamsons being yoted annually until 
the beginning of the last century, when they were included in the regular 
army (see Clode, Mil Forces of the Crown, Yol. I., 93, pp. 363, 364). fVom 
1881 onwards the annual Army Act has taken the place of t^ Mutiny Acts. 

(o) Army (Annual) Act, 1908 (8 £dw. 7, o. 2), preamble. Persons subject to 
military law are not exempted from the provisions of the Army Act by reason 
only that the number of the forces for the time being in the service of His 
Majesty (exolusive of the marine forces) is either greater or less than one 
hundr^ and eighty-five thousand (t^tcf., s. 2 (3)). 

(p) Territoricd and Besearve Forces Act, 1907 (7 Edw. 7, c. 9), s. 6. As to 
these forces ^nerally, see title Boyal Fobges. 

(9) As to the army and militia reserves, see the Beserve Forces Act, 1882 (46.. 
A 46 Yict. 0. 48). As^ to the militia, see the Militia Act, 1882 (46 & 46 Yict. 
0. 491, s. 3 ; Loom Militia Act, 1812 (62 Geo. 3, c. 38). As to the yeomanry, 
see the Yeomanry Act, 1804 (44 Goo. 3, 0. 64). As to the volunteers,^ see the 
Yolunteer Act, 1863 (26 A 27 Yict. 0. 65). As to these forces generally,* see title 
Boyal Foboss. 

(r) 4n indirect control is, however, exercised by Parliament in the granting 
of supplies necessary to meet the expenses of the annual esrimatos for the 
navy. As to the enbsttnent of naval recruits under the Naval Enlistment Acts, 
1836 to 1884, and the naval forces generally, see title Boyal Fouobs. The 
maintenance of the naval forces does not appear to have been regarded by 
Parliament as a menace to the liberties of the subject, hence the Asenoe of 
enactments oomnellmg pailiamentanr sanction. 
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agtabUshed lava of the realm as enacted by Parliament, is eontran — 
to the law of the eonstitation (u). The special code of laws to whum 
the naval and military forces are subjected in time ol peace for the 
preservation of discipline requires, therefore, express parliamentary 
sanction (x), rww 

The B^ial laws to which the naval forces are subjected are 
enacted in the form of permanent Acts (a). 

The discipline of the military forces is regulated by statute (6), Discipiiiia 
which expires and is re-enacted annually (e), the dates at which 
the Act comes into force ^arying for different portions of the British 
dominions (d). In addition to this code of military law, the Grown 
is empowered to make articles of war for the better government of 
officers and soldiers, and such articles are to be judicially noticed 
in all courts (e). The penalties, however, which may be inflicted 
by such articles are strictly limited (/). 

a 

Sect. 7. — The Crown in Relation to the Coloniet, 

Sub^Seot. 1. — LegUlativB Fewer $ of the Growth, 

649. Foreign territory may be acquired by England through Acqntimeiit 
settlement by British subjects, or by conquest, with or without of territory. 


(tt) Magna Carta, 1297 (25 Edw. 1, o. 29 ; 9 Hen. 3, RufP. ; Statutes of the 
Beaun, p. 117); Petition oi Bight, 1627 (3 Oar. 1), as. 3, 7, 10, 11 ; and see the 
Bill of Bights, 1688 (1 Will. & Mar. sess. 2, o. 2), and ^e Arzar (Annual) Act, 
1908 (8 Edw. 7, c. preamble. As to the legal status of sailors and soldiers 
generally, see title Botal Eoroes. 

(a;) Military justioe was administered originally in the oourt of the Constable 
and Earl Marshal, hence the term martial law.” Both these offices were 
hereditary, and on the former becoming extinguished by the attainder of the 
Duke of Buckingham in the reign of Henry Ylll. the jurisdiction of the court 
should have reverted to the Crown, but the oourt seems to have continued to 
exist, until in 1703 it was made clear that without the Constable the oourt was 
no^roperly constituted iCh/ombere v. Jenninge (1703), 7 Mod. Bep. 125). The office 
of l&rl Marshal is still nereditary in the Duke of Norfolk's family. See Adye 
on Courts*martial, p. 3. The term ** militory ” law is now applied to the legal 
code under the Army (Annual) Acts, whilst martial " law is applied to pro- 
clamations of martial law by the Crown by virtue of what remams of the old 
prerogative right of regulating the code of justice in the court of the Constable 
and Earl Marshal. 

(a) Naval Discipline Acts, 1866 and 1884 (29 d: 30 Viet. o. 109, and 47 & 43 
Yiot. c. 39). As to naval discipline generally, the times at winch the naval 
reserves etc. are subject to naval discipline, and the application of the Acts to 
the marines and naved reserves, see title Boyax* Forces. 

(h) Army Act, 1881 (44 & 46 Yict c. 63), as amended by the subsequent 
annual Army Acts. As to militaxy law generally, see title Botal Fobobs. 

(c) Be-enacted by the Army (Araual) Acts. 

(^ The dates under the Army (Annual) Act, 1908, are as follows: within the 
United Kingdom, the Channel IsleB, and the Isle of Man, from the 30th April; 
elsewhere, whether within or wilhout His Majesty^s dominions, from the 
3l8t July. The Act is put in force until similar dates in 1909 respectively, both 
dates h£ng inclusive. As to the application of military law to the temtorial 
and reserve forces, militia, volunteers etc., see title Botal Forces. 

M Army Act, 1881 (44 & 45 Yiot. o. 58X s. 69. ' 

(/) Ibid, Punishment extending to lire or limb, orpenal servitude, may not 
be nmoted by the articleB, except for orixnes expressly made so puni^bb by 
the Amy Aok 1381, and no orime made puniAable oy the latter Act may be 
made pmuahaUe in any maaner not in aomdaiiee with the Aet (tMA). 





saoT. 7. a fonufid aet of annextition in either ease (g), and also by treaty, or 
The Crown by articles of oapitolation following upon a successful war (A), or 
in Relation by the peaceful cession of territory by treaty entered into with a 
to the foreign State (f). 

Colonies, Territory so acquired becomes a British colony (fc), and the 
Authority authority of the Gz^wn extends thereto as fully in all respects 
of Crown as it exists in England (I) ; and though the Grown ma^ subsequently 
in colonies. territory to a foreign State by treaty (m), it may not, in 

general, part with its prerogatives so as to constitute another 
sovereign in any portion of the British dominions (n). 

Nor may a British subject acquire foreign territory in his own 
right so as to be exempt from the authority and jurisdiction 
of the Grown (o), though the legal status of a British subject to 
whom the sovereignty or right of government over territory of a 
foreign State has been granted by such State appears to be open 
to doubt (p). 


(<7) Annexation maybe effected by statuto (e.g., the annexation of Basutoland 
in 1871 by the Cape of Good Hope Act No. 12 of 1871), Order in Council (c.y., 
the annexation of Ashanti by Order in Council 26th September, 1901, conse- 
quent upon the success of the British arms in that year), letters patont (c.y., 
tue annexation of Morant and Pedro Cays to Jamaica by letters patent of 14th 
March, 18S2 (London Gazette^ 1882, ^ 1113) ), or proclamation the annexa- 
tion of the TransTaal and Orange Biyer colonies by proclamations issued by 
Field Marshal Lord Boberts let September, 1900, and 24th May, 1900, under 
the authority of a royal commission under the sign manual and signet). 
Annexation may be effected in the case of vacant or sparsely populated territory 
either with or without previous settlement, though some form of settlement, 
however slight, usually nrecedes formal annexation. Thus, the planting of the 
British flag by the naval authorities on unin^bited or savage islands usually 
precedes annexation, and various possessions in North Ameiica, where previous 
settlement was sometimes slight, have been annexed to the Dominion of 
Canada either by statute (ay., Bupertsland in 1870 by Canadian Act 33 Yict. 
0. 3), or by Order in Council (ay.. Orders in Council 23rd June, 1870 ; 16th 
May, 1871 ; 26th June, 1873 ; Slst July, 1880 ; 18th December, 1897). 
Similarly territory inay be acquired by conquest and occupation or by settlement 
without formal act of annexation. Thus, Australia, though populated by 
savage tribes, was acquired by settlement, and does not appear to have been 
forinally annexed. »See also title Depeitdengies akd Colonies. 

(A) As to the powers of the Crown with regard to treaties, see p. 439, post. 
As to the legal aspect of the capitulation of the Boer forces in the fleld, see 
note ((Q, p. 444, post, 

(t) As £0 the powers of the Crown to make exchanges of territory by treaty, 
see p. 440, post, 

(A) A colony is statutorily defined as being *‘any part of His Majesty's 
dominions exclusive of the British Islands (namely, the United Kingdom, the 
Channel Zslands, and the Isle of Man), and of British India ^terpretation Act, 
1889 (52 4k 53 Yict. c. 63), s. 18 (1), (3) ; and see title Dependencies and 
Colonies). 

(Q Re Bateman's Trust (1873), L. B. 15 Eq. 355. 

(m) As to the power of tho Crown to cede territory, see p. 440, post, 

(n) See p. 455, post, 

(0) If acq^red oonqupst, such territory becomes a dominion of the Crown 
in right of the Crown, ana, if by settlement, the authoriW of the Crown extends 
thereto (Oampldl v. Hall (1774), 20 State Tr. 239, per Lord Mansfield, 0. J., 
at pp. 287, 322, 323. See also, as to settled colonies, l^gal (Jdv.^Oen,) y. 
Ranee Sumomdye J)oSie$ (1862), 0 MoO. Ihd. App. ^7, and generally title 
Befendbnoxbs and Colonies). 

(p) Sm the Report of the Commissioners to inquire into the status of Rajah 
Brooke in Borneo, ISStt, where the OominiaBoners indmed to the opinion iuust. 
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6 dq. ih settled, conquered, and ceded colonies, before repre- 
sentative legislatures have been granted (g), and where untestricted 
by articles of capitulation or treaty, the Crown enjoys the pre- 
rogative right of establishing laws and public instithtions, appoint- 
irig executive officers, and erecting courts (r), and these rights with 
regard to British settlements («) have been placed upon a statutory 
basis, and may be delegated by any instrument undeif the Great 
Seal, or by instructions under the sign manual referred to in such 
instrument, to any three or more persons within the settlement (t). 

' The Crown may not, however, make laws contrary to the 
fundamental principles* of the British Constitution, or exempting 

f )ersons from the general laws of trade or the authority of Par- 
iament, or granting exclusive privileges to individuals (a) ; and 
every colony is subject to the paramount authority of the Imperial 
Parliament (6), 

661- In Crown colonies, namely, colonies to which representative, 
or representative and responsible government, has not been 
granted, the right of legislation, enjoyed by the Crown is usually 
exercised either through a governor, commissioner, or adminis- 
trator, alone, or through a governor or commissioner assisted 
by legislative and executive councils nominated by the Crown 
or by the governor or commissioner (c), the Crown retaining 


in face of the statutory assertion of the sovereignty of the Grown over the 
territory of the East India Comply contained in the East India Oompany Act, 
1813 (53 Geo. 3, c. 155, s. 95), no British subject could attain to the posmon of an 
independent i*uler of a foreign country. See, generally, title Dependenoies 
A m) Colonies. 

(7) For the piirposes of the Oolonial Laws Validity Act, 1865 (28 & 29 Viet. 
0. 63), which regulates the powers of colonial representative legislatures, the 
term ** representative legislature” signifies any emonial legislature which shall 
comprise a legislative body of which one half are elected by the inhabitants of 
the colony (t6id., s. 1). 

(r) Campbell v. Hall (1774), 20 State Tr. 239. The right of legislation may 
be exercised by Order in Council, and also, it seems, by proclamation or lettei-s 
patent (see Jeph^on v. Biera (1835), 3 Knapp, 130, at p. 152, P. 0., and title 
Dependencies and Colonies). 

(0) ** British settlement ” under the Act means any British possession out of 
the ITnited Kingdom which has not been a^uiied by cession or oonquest, and 
is not for tiie time being within the juriadiotion of the lemsiature constituted 
otherwise than by virtue of the Act, or of any Act repealed by the Aot, of any 
British possession (British Settlements Act, 1887 (50 & 51 Yiot. 0. 54), s. 6; 
see also title Dependencies and Colonies). 

(1) IBritish Settlementa Aot, 1887 (50 & 51 Viet. c. 54), ss. 2 — 5* The 

S owers as to legislation etc. are authorised to be exercised by His Majesty in 
ouncil, namely , by Order in Council. Where the powers are delegated under the 
Act, ^e instrument or instructions must be laid before both Houses of Parlia- 
ment 08 soon as convezuently may be, and notwithstanding such delegation 
His Majesty in Council may exercise all or any of the powers conferred by the 
Act (ibid., Bs. 2, 3 ; and see title Dependencies and Colonies). 

(a) Canufbell v. Hall, supra, at 323. 

(5) IbicL, 322, 323; Colonial Laws Validity Aot, 1865 (28 & 29 Viot. 0. 63), 
s. 2 ; and see title Dependencies and Colonies. 

(e) The office of governor and form of constitution is constituted by letters 
patent, e.o., letters patent of 2nd August, 1901, for the Transvaal CoWy 
fStat. jEt. £ 0., 1901, p. 640) ; whilst the goTerhor or commissioner is appointed 
by commission under the sign manual and tignet, and his duties and tne'funo- 
&ns of the forwnmnt general^ ma^r be tmkw de&nsd or detailed by 
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4H OoKSXtTUTlOKAli LAW. 

Scot* 7. the ri^h|| of veto, and, in moat cases, of legislating by Order in 
Hie Crown Council (i). 

In Relation Bepresentative legislatures (e) may be conferred upon a colony 
«■ either by the Crown or by Act of Parliament {/), and where this 

Colonies. effected without conferring the lull system of ministerial 

responsibility obtaining in England, the governor and other public 
officers remain under the control of, and are responsible to, the 
Crown, acting through the Secretary of State for the Colonies (a). 
Oiantoi The grant of representative institutions may be followed by 

^resen*, jIjq introduction of full representative and responsible govern- 
goYewent. nient, similar to that of England, the governor, governor-general, 
or lieutenant-governor, as representing the Grown, occupying, 
with regard to the legislature and executive of the colony, a 
relation similar to that occupied by the Sovereign with regard to 
the Imperial legislature and executive, and exercising, in general, 
similar powera and duties, and enjoying similar privileges (A). 
Such representative and responsible government may be con- 
ferred either by Act of a representiative colonial legislature unless 
expressly prohibited (i), or by Imperial statute (fc), or by letters . 
patent (I), and when so granted the governor alone remains respon- 
sible to the Grown, whilst the ministry, or heads of the colonial 
executive, become responsible to their own legislatures (m). 

instructions under the sign manual and signet, or conveyed through the 
Secretary of State for the Colonies.^ Acts of the governor or legislature bo 
constituted are usually termed ordinances.’* See also title Dependencies 
AND Colonies. 

(d) This right is usually expressly retained by the letters patent, or other 
document (see note (c) on p. 423, ante), regulating the constitution, as in the 
case of Gibraltar, Labuan, Ceylon, Hong Kong, and many other colonies. But 
the absence of such express power would not, it is apprehended, prevent the 
Crown’s right of legislating by Order in Council or otherwise (see also title 
Depensienoies and Colonies). 

(e) See note (g) on p. 423, ante, as to the meaning of representative 
le^'slature.” 

(/) Such institutions are usually granted by letters ;^tent, letters 
patent of 26th Februa^, 1877, and dlst March, 1205, conferring representa- 
tive institutions upon (^pe Colony and the Transvaal respeotivmy. ^ also 
title Dependencies and Colonies. 

(g) For the various colonies in which representative governments are estab- 
lished, and the details relating thereto, see title Dependencies and Colonies. 

(A) For the colonies with representative and responsible ^vemments and 
the lorm of their constitution and the powers and duties of cmonial governors, 
see title Dependencies and Colonies. 

(i) Under IKe Colonial Laws Yalidity Act, 1865 (28 & 29 Viet. o. 63), s. 5 
(see title Dependencies and Coidnxes), which is apparently declaratory only 
of the common law. Thus, representauve institutions were granted to Cape 
Colony by letters patent in 1870, and in 1672 the Cape Legiiuature passed an 
Act (No. 1 of 1872) establishing responsible government which was ratified by 
the ^wn by Order in Council of 9th Auwt, 1872. As to the present con- 
stitution of Cape Colony under letters patent of 26th February, 1877, see title 
Dependencies and Colonies. 

(k) E.g., the British North America Act, 1867 (30 4& 31 Viet. o. 3), establish- 
ing the constitution of Canada ; the Commonwealth of Australia uonstitution , 
Act, 1900 (63 d; 64 Viet. e. 12). See also title Dbpbndsnoies and Colonies. 

(Q letters patent of 26th February, 1877, as to Cape Colony; of3Ut 
1905, as to me Transvaal Colony. 

> (m) As to ministerial responsibility in England, see Tol. VIL, VI.., 

1 and 8; and to ^ OoIoiuqb generally, «se titb DE^SJVbSNontS 
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652« ^ere representative or representative and responsible 4 iot. 7. 
government has been conferred npon a colony, the Cro\ 7 n, in The Crown 
gmieral, loses the right of legislation with regard to the colony InBelatton 
mdess expressly retained (n), but retains its prerogatives with * 

regard to rights of property (o) ; whilst the prerogatives in relation Colons, 
to government become assimilated to those exercisable by the Eflect«»the 
Grown with regard to the Imperial Government (p), though dele- prerogatlTe. 
gated to the governors of the vmous colonies. Of these the 
govemor-iu-chief in any colony is invariably appointed by the 
Crown (q). 

The right of granting; or withholding assent to colonial Bills is Bight of veto 
thus retained by the Crown, though exercisable in general by on legislation, 
the governor (r) ; and where a colonial Bill has obtained the 
governor’s assent, the measure is in all cases liable to disallowance 
by the Crown, subject to conditions as to the time within which 
such disallowance is permissible in certain cases ^s). Moreover, 
whether with or without responsible government, colonies remain 
subject to the paramount legislative authority of the Imperial 
Parliament (f). 

653. In colonies without representative and responsible forms status of 
of government the powers and authorities delegated to the governor in 
governor are strictly limited and defined by the letters patent by 

which his office is constituted, as also by the terms of his com- * * 
mission on appointment, and any further instructions which may 
be directed to him under the sign manual, or by the Secretary 
of State (a). But within the limits of his authority he has absolute 
discretion (b). 

654. In colonies with representative and responsible govern- in repre- 
ment the governor’s powers are nominally wider, but in practice scntative 
he must assume the position of an English constitutional sovereign, 

and must accept the advice of his ministers where no Imperial 


(n> Camplell v. Hall (1774), 20 State Tr. 230, 328, 320. 

(o) Be Bateman* $ Trust (1873), L. B. 15 Eq. 355. 

See title DF4PE]NpBN0i£a Colonies. 

(q) Ab to the appointment and duties of, and the law relating to, colonial 
governors generally, see ibid. In Australia the governors of the various States 
which fonn the Commonwealth, as also the Govemor.General, are appointed 
directly by the Crown (see Commonwealth of Australia Constitution Act, 1000 
(63 & 64 Yiot. c. 12), ss. 61, 106), whilst in Canada the Governor-General is 
appointed di|'6ctly by tho Crown, the lieutenant governors of the various provinces 
wmch form the dominion being appointed by the Governor -General in council 
under the Great Seal of Canada, and being dismissible by him (British North 
America Act, 1867 (30 & 31 Yict. o. 3), ss. 58, 59; see also title Dependsnoibs 
AND Colonies). The latter mode of appointment is not unconstitutional, the 
act of the Governor-General in council in maldnp; the appointment being the 
act of the Ctrown UiariHme Bank of Canada jJLdquidatoTs) v. Beceiver^Oensral of 
iTew Bruniwick, [1892] A. 0. 437, per Lord Watson, at p. 443). 

(r) As to provision^ assent by a colonial governor and the cases in which 
the BQl zaust be either r^erved for the royal assent, or the governor’s as§ei|t 
confirmed by the Crown, see title Pepeitdenoies anh Colosties. 

(s) SeetMd. ^ 

1 1) ^ the references in note (ft)» p* 493* 
a) Sm note (c), p. 423, ante^ 
t) See also ABP 
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interests are at stake, and where the colonial oonstitnenoies are at 
one with the ministry (e). 

‘ Sxtb-Sbot. a. — Potoer$ of JurUdidton. 

666. In colonies without representative legislatures the Orown 
enjoys thf right of esijiablishing such courts, ap^inting such officers, 
and making such rules for the administration of jus^ce, as it 
pleases (d), and the common law rule restraining the creation of 
courts of equity or ecclesiastical courts, or of courts to administer 
any other than the common law, does not, it seems, apply (e). 

666. The Crown's right of establishing courts ceases, in general, 
with the grant of a representative or representative and responsible 
legislature, unless expressly reserved (/). Thus, in such colonies 
the Grown cannot by appointing a bishop confer coercive iurisdic- 
tion in ecclesiastical matters (g) ; and in such cases obedience to 
ecclesiastical jurisdiction can only be enforced by applying to the 
secular courts (h), which will enforce rights of property and other 
church matters in so far as they fall within the common or statute 
law relating to contract or otherwise. 

667. In all cases, however, the Crown retains jurisdiction on 
appeal from the highest civil or criminal court in any colony (i), 
subject to the restrictions imposed by statute or Order in Council, 
or by rules in force in the colony, and subject also to the rules of 
practice observed by the Judicial Committee of the Privy Council 
in relation to such appeals (k). 


(c) lu New Zealand, iu 1892, the nominated Upper Chamber refused to support 
measures introduced by the Premier with a large narb'amentary majority and 
passed in the Lower House. The ministry haying demanded an increase in the 
numbers of the Upper House sufficient to give the Government a majority, the 
Govornor was instructed by the Colonial Secretary that he must accept the advice 
of the ministry under the conditions stated in the text above. 

, 423, a7ite, 

this rule, see p. 402, ante* The Crown would, however, not be 
entitled to erect courto or make rules of justice contrary to the fundamental 
laws of the constitution, or contrary to the general laws of trade and the 
liberties of the subject. 

(/) See p. 425, an^, and titles Ck>UBT8; Defendenoies and Colonies. 

(^) i?e Natal {Bishop) (1 864)> 3 Moo. P. 0. 0. (n. s.) 1 1 5 ; Long v. Cape Toiun 
{Bishop) (1863), 1 Moo. P. 0. 0. (n. s.}411. See also titles Cotots; Depen- 
dencies AND Colonies. 


(A) Natal {Bishop) v. Qladstone , 

(t) The ap;^llate jurisdiction of the 


I, L. R. 3 Eq. 1. 

^ iwn is inherent and inseparable ftom 

■ A A. - 


it, and could not therefore be negatived by a grant of sovereigi^ containing no 
reservation of the right (see Christian v. Corrm (1716), 1 P. Tvms. 329, 330 ; 
Bac. Abr. tit Prerog. D, 1). Since 1833 areals irom colonial courts lid to the 
Judicial Committee of the Privy Council ^dicial Committee Act, 1833 (3 & 4 
Will. 4, 0 . 41). See also titles Courts ; Dependenoibs and Colonies}. To 
meet the fact that rules in force in certain colonies prevented appeats from 
eourts other than courts of error or anpeal in such colonies, the Ckown was 
empowered by statute to provide by Or^ in Council for appeals to the Oro^ 
from any colonial oouxt, though not a court of error or appeal (Judicial Com- 
mittee Act, 1844 (7 dt 8 Tict. c. 69), s. 1). 

(b) As to tibe rules legating appeals from the various colonies, and the 
— ^ ‘ of the Judicial Committee, tee titles CoirRta i Dependencies and 
1 ; Pbaotzoe and Feocedubb. 
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But, even where so restriolied, the Grown in all oases enjoyd the 
p^ro^tive right of granting special leave to appeal, unless such 
right is negatived by express words in an Act of the Imperial 
Parliament or a charter of justice (J). 
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• Sect. 8. — The Crown in Foreign* Relatione*^ 

St7B-Seot. 1. — In ChneraL 

658. By the law of the English constitution the Crown acts as Conduct of 
the delegate or represeitf ative of the nation in the conduct of foreign 
affairs, and what is done in such matters by the royal authority is *™**’®' 
the act of the whole nation, and binding, in general, upon the 
latter without further sanction (m). 

The Crown, therefore, enjoys the sole right of appointing 
ambassadors, diplomatic agents, consuls and other officers, through 
whom intercourse with foreign nations is conducted, and of receiv- 
ing those of foreign States (n), of making treaties, declaring peace 
and war (o), and generally of -conducting all foreign relations. 

Such matters are intrusted in general to the absolute discretion of 
the Sovereign, acting through the recognised constitutional channels 
upon the advice of the Cabinet or the Secretary of State for Foreign 
Affairs, unfettered by any direct supervision, parliamentary or 
otherwise (p). An indirect means of control is, however, supplied 
by the customary or conventional law of the constitution relating 
to the Cabinet system, the doctrine of ministerial responsibility (g), 
and the consequent fear of loss of office or, perhaps, impeachment (r). 

Moreover, it is recognised as a constitutional maxim or convention 


(if) Cushing y. Dupuy (1880), App. Gas. 409, overruliug Cuvillier y. Aylwin 
(1832), 2 Knapp, 72, P. 0. ; B, v. AUoo Paroo (1847), 5 Moo, P. 0. 0. 296. 

(m) 1 Bl. Com., 14th ed., 252. Anything that is done in such matters 
without the royal authority is merely the act of private persons (ibid,). See 
also p. 443, post, os to acts of hostility by private persons against a friendly 
State. 

(n) 1 Bl. Com., 14th ed., 252, 253. As to ambassadors and diplomatic agents 
generally, see pp. 428 et seg., post 

(o) 1 Bl. Com., ante, 257. 

(p) As to the Cabinet, the Secretary of State for Foreign Affairs and the 
Foreign Office, and the personal intervention of the Sovereign in the conduct 
of foreign affairs, see Vol. VII., Part. VI., sect. 8. The relations of ministers 
of the (^wn with foreign 'powers should be conducted through the proper 
official and diplomatio channels, and, it seems, be fully disoloeed to and open 
to the criticism and supervision of the Cabinet ana of the Ministry as a 
whole. Deviation from this course on the nort of ministers with regard to 
matters of State exposes their motives to the danger of misinterpretation and is 
not tolerated by the House of Commons. The danger incurrea by a minister 
who conducts a secret correspondence with foreign powers or agents is clearly 
shown by the impeachment of the Earl of Danby, 1678—85 (see DanhyU 
(Bari) (1678-85), 11 State Tr. 599, 621, 622), where the fii^t article of the 
impeachment charge him with haying ** tralioroutiy encroached to himself 
regal power by tre^ng in, matters of peace and war with foreign ministers and 
ambassadors, and giving instniotions to His Majesty’s ambassadors abroad 
without communicating me same 'toother Secretaries of State and the rest of 
Majeirty's Council ” f^ibitl,, 621-^623). 

(g) As to ministerial responsibility, see Vol. TH., Part. VI., sects. 1 and 2* 

(r) As to impeachment by the Commons, see title Pabliamxnt. 
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that deelarations of peace and war, and the conduct of foreign rda- 
tions, must be in ^nformity with the wishes of Parliament, and in 
certiun cases treaties require special parliamentary sanction (s). 

Sub-Seot. 2 . — AmhdSBodora and other Dtplomatie Peraoni: their PrivUegea and 

Immunitiea. 

^ ^ 

(1.) Puhlie Minuiera and their Entourage^ 

669. The persons who partake, to a greater or less degree, of a 
diplomatic character (a) fall into three classes : — 

(1) Public ministers, who by the operation of the treaties of 
Vienna (1816) (b) and of Aix-la-Ohapelle (1818) (c) are divided 
into — (a) ambassadors, legates, or nuncios ; (b) envoys, ministers, 
and other persons accredited to the Sovereign ; (c) ministers resi- 
dent ; (d) chargis d'affaires^ accredited, not to the Sovereign, but to 
the minister for foreippi affairs. 

This classifica'tion is only of importance with regard to questions 
of precedence and ceremonial. 

(2) The family, suite, and servants of public ministers, to whom 
some degree of privilege attaches in the interests of the minister of 
whose family, suite, or establishment they are members. 

"^8) Persons of a qiwfsi-diplomatic character, namely, consuls and 
consular ofdcers. 

660. The immunities accorded to public ministers by the usages 
of nations, which have come to be known as international law (d), 
are expressly recognised in the law of England (e). 


{a) See p. 440, poet. Though theoretically no antecedent means exist of 
preventing the conduct of foreign affairs in a manner derogatory to the honour 
or interest of the nation, the lear of subsequent impeachment or loss of office 
acts in^ractioe as a sufficient check upon the ministers of the Crown. 

(a) The practice of sending ambassadors to conduct ppticular negotiations 
dates from a remote antiquity. To such persons immunity from mtorferexice 
has always been accorded. The institution and maintenance of permanent 
diplomatic missions to represent the interests of sovereign independent States is 
of comparatively recent origin, and was not generally recognised until the middle 
of the seventeenth century (Wheaton, International Law, 4th English ed. 
by Atlay, s. 206; Halleck, International Law, 4th ed., i., 849). The duties 
of Briiiw ministm in the exerdse of their diplomatic functions do not fidl 
withte tbe scope of this work. For their duties in connection with the Foreign 
IdGairiage Act, 1892 (55 & 56 Viet. c. 23), the Extradition Act, 1870 (33 & 34 
Viet. 0. 62), and the Commissioners for Oaths Act, 1889 (52 & 53 Yict. o. 10), 
see titLes Coefltct of Laws, p. 177, ante; Evibenob; Exteabitioe ; 
Husbahb Aim Wife. 

f Hertslet, Map of Europe by Treaty, i., 62 ; State Papers, ii., 179, 
Hertslet, i., 575; State Papers, v., 1090. 

The older writers on the subject of diplomatioprivilege are oited in Taylor 
V. Beat (1854), 11 0. B. 487 ; Magdalena Steam Navigation Co, v. Martin (1869), 
2E.&E.94. 

S The recognition is threefold : (1) by wnters of authority (see particularly 
. Inst. 152 ; I Bl. Com. 263, 4 ibul., 70 ; Com. Dig. tit. Ambassador); 
(2) by judicial a]raxovel {Trie^r. Baf6(l764), 3 Burr. 1478 ; Nimllo v. Toogood 
(1823), 1 B. & a 664; Porkinaon v. Potter (1886), 16 a B. D. 162); (3) by 
•tatute. The Diplomatio Privileges Act, 1708 (7 Ann. o. 12), confers upon nubUo 
ministers complete ixamunitjf from all suits and processes. The inatate was 
enacted in the particular droumstances arising out of the ametfor atrifling 
debt pi the ambasaaidor od the Tmt Peter the GSaaA a foil aooount cl whuE 
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In accordance with the ptineiple Omnu coacHo ahesse^a legate 
a public minister does not owe even a temporary allegi- 
ance to the sovereign to whom he is accredited (9), pnd has aMeast 
as great an immunity from suits as the sover^gn whom he rCpre*^ 
sents (A). ^ He is not supposed even to live within the territory of 
the State in which he exercises his functions^and is for all juridical 
purposeb supposed to be still in his own country (t). HS is exempt 
from the criminal jurisdiction of the State in which he resides (a), 
and is not subject to interference or arrest except, possibly, in the 
one instance of his engaging in acts contrary to its safety and 
welfare (&)• In such C&se it seems that he may be arrested and 
detained until he can be conveyed out of the country (c), and his 


6ee Martens, Causes C^l^bres, i., 47) (Phillimore, Intemational La\r, ii., 228 ; 
1 BL Com. 254 ; Triquet v. Bafhy 8upra ; Viveash v. Becker (1814), 3 M. & 8. 
284 ; Novella v. Toogoody supm). Q^ie statute is merely ^edaratoiy of the 
common law {BarhuiVe Case (1737), Cas. temp» Talb. 281 ; Hopkins y. he Boheck 
(1789), 3 Term Bep. 79 ; Triquet'7, Bothy supra; Viveash v. Becker y supra; Novella 
y. Toogoody supra), so that, if the etatiite does not apply, the common law may 
{Sefyice v. Castaneda (1845), 2 Coll. 56), for the statute was not intended to 
abridge the common law {Magdalena Steam Navigation Go> v. Martin ri859), 2 
E. & B. 94). International^law, it is submitted, has no higher authority man 4|at 
which is accorded to custom in ^gland, and is accepted subject to the same con- 
ditions; compare Bac. Abr. tit. Ambassadors. *^Our law pays the greatest 
regard to rules prescribed by the civil law and the law of nations ” (B. y. Keyn 
(1876), 2 Ex. D. G3, at pp. 202, 203, per Cookbttrn, O.J.). See, too, as to me 
authority of text-writers on internationsl law. West Band Central Gold Mining 
Co. y. i2., [1905] 2 KB. 391, at p. 407). The conclusions from general prin- 
ciples arrived at by foreign tiibun^ are not within the scope of this secaon, 
even when they deal with British diplomatic persons. 

(/) Grotius, De Jure Belli et Fads, ii., xviii. 9 ; 2'he Charkteh (1873), L. B. 
4 A. & E. 59, at p. 90, 

M Magdalena Steam Navigation Co, v. Martin, supra; but see p. 481,po0f. 

(A) 4 C!o. Inst. 153 ; Magdalena Steam Navigation Co, v. Martm, supra ; 
2'he Barlement Beige (1880), 5 P. D. 197, at p. 208, C. A- 

{%) The reason upon which the priyilege is founded is of no praotical import- 
ance. Whether it be deduced from the fact that the minister is me representotiye 
of the independent sovereign or state which sends him, and sends him upon the 
faith of his being admittedly^ clothed with the same independence of, and 
superiority to, all adverse jurisdiction as the sovereign authority whom he 
represents {2'he Farlement Beige, supra), or upon the personal inviolability which 
is accorded him for practical reasons, either or both of toese reasons must 
underlie the fiction of exterritoriality by which the privilege is commonly 
explained. For on attempt to distmgu^h inviolability and exterritorialit^t 
see Halleok, International Ijaw, 4to ed., i., 358. 

(a) Gh'otius, ii., xviii. 4, 5 ; Phillimore, Intemalional Law, ii., 196 ; Wheaton, 
International Law, 4th English ed., s. 225 a. The older English text-writers 
were of a contrary opinion, founding it upon a distinction between mala prohihita 
and mala in se (which they applied both to criminal and to civil liability, bolding 
that a minister might be liable upon a contraot which was valid jbra gentium). 
See 4 Oo. Inst. 153 ; Oom. Dig. tit. Ambassador ; 1 Hale, P. 0. 99. 1 %1. Com, 
253 pronounces in favour of complete immunity. There is no modem English 
authority on the subieot. 

(b) See the Case of Lesley, Bishop of Boss (1571), Oamden, Armate8,ed, 1717, 

11., 237 ; Somers’ Tracts (Scott), i, 186 ; Phillimore, Intemational Law, ii., 
203 ; Froude, History of England, x., 297 ; Ward, History of Law of Nations, 

1., 486 ; and, for a discussion of influence of the doctrine of sovereignty em 
understood at the time, Hill, History of Europmi Diplomacy, ii., 616, 

(c) Mendoza’s Case, Oamden, Amates, eo. 1717, iii., 418 ; Zonudu Bolutto 
CkiuMtioaiia, 130. 
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house in%y be searched and his papers seized {(t). If his crimes 
be such as to render him amenable to the local jurisdiction, it must 
be because he has forfeited the privileges annexed to his diplomatic 
character (s). 

. 661. All writs and processes whereby the person of a public 
minister, tfathorised and received as such, may be arrested or 
impnsoned, or his goods distrained, seized, or attached, are null 
and void (/). 

^ The immunity is not forfeited in the case of a public minister (as 
it may be in the case of members of his suite or household (g ) ) by 
uis engaging in trade (A). A secretary of legation authorised to act 

(d) Gy llwibonrg’s Owe (1717), Martens, Causes Oel^bres, L, 97. 

(e) Wneaton, International Law, 4th English ed., s. 08. 

(^) The Diplomatic Privileges Act, 1708 (7 Ann. o. 12), s. 4, provides for the 
pun^ment of all persons and their attorneys and solicitors who take any 
proceeding in contravention of the Act. The immunity conferred by the statute, 
while professing merely to secure the persons and property of public ministers 
against the process of the courts, does Jn fact confer upon thorn complete 
freedom from interference. Thus, the exterritoriality or inviolability of a 
public minister’s bouse— as to the extent of which writers on international law 
difter considerably — is safeguarded by the fact that the minister is not amenable 
to the jurisdiction of the courts in respect of his actions. The right to freedom 
of religious worship (drott dt chapelle) is hardly likely ever to be called in 
question. The ri^t of a public minister to excrciso jurisdiction over the 
inmates of his house is not recognised in English law, so that where one of 
them becomes amenable to the local jurisdiction he must be suiTendored to tho 
local authorities. See the case of ]&. Gallatin’s coachman, where the right to 
arrest withm the embassy of the United States in London was claimed, although 
it was admitted that nohee of the intentioh to effect an arrest should be given, 
as a matter of courtesy, in cider that the offender might either be voluntarily 
banded over or might be arrested at a time convenient to the minister (Hall, 
International Law, 6th ed., 180; Halleck, International Law, 4th ed., i., 375). 
Where a foreigner was enticed into the embassy of the State of which he was a 
subject "knd detained there a^nst his will, the Secretary of State for Foreign 
Affairs ordered his release, if necessary by force ; see the Case of Sun-Yat-Sen, 
Halleck, International Law, 4th ed. , i. , 376. It follows from these cases that the 
English law does not recomiso any right of asylum as attaching to a foreign 
embassy. See, too, ForsySi, Coses and Opinions on Constitutional Law, 217, 
as to the duty of a Biitiw public minister abroad to deliver up offenders to the 
local authorities, eyon if they he members of his establishment. A public 
minister’s immunity as re^rds rates and taxes, although deducible from the 
general principles as to his freedom from taxation which are sanctioned by 
mtemational usage, is sufficiently safeguarded in English law by the fact that 
nq.action can be brought against him to enforce payment (Parkin 3on y. Potter 
0685), 16 Q. B. D. 152). It is imual for the Treasury to make an allowance to 
the rating authority of the district in which the immune promises are situate, 
in order to lessen the loss to the rates by reason of the immunity. See, 
generally, title Bates and Batinq. The English authorities are silent on the 
subject of hj^ liability to customs duties and similar imposts* The subject 
is discussed generally by Halleck, eupra, i., 385. 

(g) See p, 432, poet. 

(A) Be^rluifs Case (1737),. Cas. temp. Talb. 281. In Jfagdalena Steam 
Navigation Co. v. Martin (1859),. 2 E. & E. 94, it was held that no action would 
lie against an envoy ezt^rdinazy and mini^r plenipotentiary in respect of calls 
on shares. Where there is a joint liability with persons ^ho ore not of a dtolomatio 
character, it is doubtful whether the privilege could be supposed (Taylor v. 
Beet (1854), 14 0. B. 4871. Compare uladstone r*. Mueurtu 3ey (1862), 1 Hem. 
ft M. 495, where fieouxiues were, deposited with a bonk in uie name of the 
Ttorkirii ambassador in London snbj^t to forfeiture in certain events, and the 
court declined to entertain any jurisdiction against the ambassador himself, but 
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cHrfi d'affaires in the absence of his ambassador is within the 
privilege, and cannot be sued in respect of a mercantile contract (i). 
The immunity prevails not only diuring the period for which &e 
minister is accredited, but also for such reasonable time after his 
recall as will enable him to make the neces&ary arrangements for 
his departure (&). It ceases at bis death (1). 

A British subject, appointed by a foreign Governfhent as the 
representative of such Government and received by the British 
Government in that capacity without reservation, is entitled to the 
privilege (m). 

Whether process issued by the courts of this country can be 
served in a foreign country upon a foreign minister accredited to 
and received at the court of such foreign country must be taken to 
be doubtful (n). 

662. The privilege may be waived (o), as by appearing and 
pleading otherwise than to the jurisdiction (p), dr by bringing an 
action, in which case the court may order the plaintiff to give 
security for costs (q). Wbethen the courts will entertain a counter- 
claim to an action brought by a minister is uncertain (r). A public 
minister cannot be compelled to give evidence in a court of justice 
against his will, inasmuch as he is not bound to obey a subpoena (s). 


granted an injunction against the bank until the hearing. See, generally, title 
Aonow, Yol. L, at p. 19. 

(i) Taylor v. Best (1854), 14 0. B. 487. 

{k) Magdalena Steam Navigation Co, v. Martin (1 859), 2 E. & E. 94 ; Musurus 
y. Gadhan^ [1894] 2 Q. B. 352, 0. A. The Stal^te of Limitations does not 
begin to run until after the expiration of such period {Musurus Bey y. Oadban^ 
snj}ra). Where a public minister has been dismissed, he cannot claim the 
privilego, although ho has not received an official notification of his dismissal 
{Miirshall v. Gritico (1808), 9 East, 447). 

if) So that his estate is subject to legacy duty {A.-O, y. Kent (1862), 1 

U. k 0. 12). 

Macartney y. Qarbutt (1890), 24 Q. B, D. 368 ; but the piivilege does not 
attecn where the appointment was not bond Jlde, but was made for the purpose 
of protecting a person against his creditors {Be Cloete, Ex parte Clods (1891 J, 65 
L. T. 102, 0. A., per Lord Esher, M.B., at p. 103). 

(n) New Chile Gold Mining Co, v. Blanco (1888), 4 T, L. B. 346. The courts, in 
the exercise of their judicial discretion, will hesitate to allow service out of the 
jurisdiction in such a case, and in this instance leave was refused on the ground 
that the court did not consider it right to allow a foreign minister to be sued in 
the coui'ts of this country, at all events upon a cause of action not arisin^^ in 
this country. 

(o) It seems to have been thought at one time that a public minister could not 
by any act of his own waive his privilege, which is attached to his office in the 
interests of tho Sovereign whom he represents {BarbuWs Case (1737), Cas. temp, 
Talb. 281). 

(p) Taylor y. Best, supra; Barbuifs Case, supra. 

(q) This, it is submitted, follows from the decision iu*Brazil {Emperor) y. 
RoStnson (1838), 6 Ad. A El. 801, so that Mmtellano (Duke) y. Christin (1816), 
5 M. dt S. 503, would not now be followed! 

(r) Dicey, Conflict of Laws, 2nd ed., 199 ; and see and compare Siouth Afinoan 

Remiblie y. Aa Compagnie Franco^Belge du Chemin de Fer du Nbrd, [18971 2 Ch. 
487, 0. A ; [1898M (&. 190. . 

(s) Diplomatic Privileges Act, 1708 (7 Ann. o. 12), s. 8 ; Halleck, In^mational 
Law, 4ta ed., i., 380. See the case of the Neapolitan minister referred to in 
FootOi Private intemationat Jurisprudence, 108. 
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8ao». c. 6^. immunities of a diplomatic agent are extended to bis 
TheOnnm family UTingurith him, because of their relationship to him; to 
InTwHgn Bccretaries and attaches, urhether civil or military, forming part of 
the mission, but not personally accredited, because of their necessity 
PriTiiega of to him in his official relations ; and to domestics and other persons 
in his service not possessing a diplomatic character, because of 
** * their necessity to his dignity or comfort (t). The privilege is that 
of the minister himself, and only attaches to them so far as it is 
necessary for his convenience (a). 

t The family is generally said to be restricted to the minister’s wife 
and children (&). It is not sufficient in order that the privilege 
^ may attach that the person claiming it should be an inmate of the 

minister’s house (c). 


AmbMHulorl 664. The suite consists, according to the British practice, of a 
councillor of enqibassy, a first, second, and third secretary, and 
attaches, civil and military, varying in number according to the 
importance of the particular diplomatic post. Commercial attaches 
are also stationed at certain diplomatic centres. Persons other 
than the permanent members of a minister’s suite may possess a 
diplomatic character and enjoy immunities granted to them as 
diplomatic persons, although only appointed to conduct a particular 
negotiation. Such a person, acting with and under the direction 
of the embassy of his country in England, is within the privi- 
lege (d), as is also a consul-general (e) acting as an attach^ (/). 

• 

The 665. The members of the household of a minister are not 

hoiuehold. capable of enumeration. The privilege, being that of the minister, 

will attach in all cases where it is necessary for his interest or 
convenience, so that it is a question of fact in each case whether 
the najiure of the office or employment is sufficient to afford 
protection ( 9 ). Accordingly, messengers and couriers are said 
to be entitle, to safe conduct and to freedom from interference 
with their persons or despatches (/t). The reference to domestic 
servants in the Diplomatic Privileges Act, 1708 (i), is merely 
by way of example, the privilege being extended to all persons 
associated in the performance of the duties of the embassy (ft). 


it) Hall, International Law, 178. 

(a) Diplomatic Privileges Act, 1708 (7 Ann. c. 12), s. 3 ; Novella v. Toogood 
(1823), 1 B. & a. 554 ; FUher v. Begrez (1832), 1 Or. & M. 117 ; Taylor v. BeH 
(1854), 14 0. B. 487 ; Parkinson y. Potter (1885), 16 Q. B. D. 152. 

(5) Halleck, International Law, 4th ed., i., 354. 

(e) See the Case of Don PaniaUone 8a (1653), tibie brother of the Portuguese 
ambassador in Lonoon and his destined successor, who was delivered up to the 
British authorities, tried for murder, 4hd executed (2Souch, l^lutio Qusastionis; 
Somers* Tracts, vi., 253 ; Ward, History of the Law of Nations, ii., 537 ; 5 State 
Tr. 461 : and see note (/} on p. 430, ante* 

(d) Service v, Oaetan^ (1345), 2 OoU. 56. 

(/) PtirmuM V. Potitr, tupra. 

Stotonib V. Bowlney (1743), 1 Wila. 80. 

There i, no expreea authority as to this in EngUsh law« 

7 Ann. o. 12, o. 8. See note (/) oyt p. 48Q, ontt, 

P<irMfMoa V. tvpn 



FABT y.— THB BOTAIi PftBROOATlVB. 


Thus a B 66 rdtai 7 ({) is privildgod from arrsst, and a ohorj^ter may 
be entitled to^ toe privilege (m). A ehaplain is not protected if he 
dpes no duty in tiie house (n) ; a person employe^as housekeeper 
may be protected provided that sufficient evidence be produced of 
the nature of the employment (o). 

_ The evidence neoesseury to establish a claijn to protection must 
disolose*Mtual service(p) at the time of arrest or execution ( 9 ). 
.The service must be bond fide and not colourable (r), and is not 
confined to persons residing in the minister’s house (a). 

666 . The privilege, crhich is absolute in the case of a minister 
himself (k), is forfeited in the case of a member of establishment 
if such a person engages in trade (e). And, although the goods of 
a privileged mrson are expressly exempted from seizure (d), the 
exemption viU not be supported in cases where the reason for it 
does not apply, as in the case of goods which are clearly not for the 
convenience of the claimant, and cannot therefore 1 )e necessary for 
that of the minister («). 

667* It is usual for a list of persons attached to an embassy to 
be furnished to the Secretary of State for Foreign Affairs, but 
inclusion in the list is not a condition precedent to the right to 
claim the privilege. The provision whereby the names of such 
persons are*to be registered at the office of a principal Secretary 
of State, and by him transmitted to the sheriffs of London and 
Middlesex for publication (/), is only directed to the penal clause of 
the Act, which provides for the punishment of persons who 
prosecute writs or processes against such persons as fall within the 
protection of the Act ( 9 ). 

For the purposes of privilege there is no distinction between 
foreigners and British subjects (%). 

It is doubtful how far the privilege would be extended to the 
family of the servant of a public minister (i). 

Q) Ifcpkins Y. De Bdbeek (1789), 3 Term Bop. 79; Darling y. Atkint (1769), 3 
Wils. 33. In the latter case the claimant was a British subject. 

(m) Fiihtr v. Begret (1832), 1 Or. & M. 117. 


(n) 8eaeemb v. Bowlney (1743), 1 Wils. 20. 
fo) Delvalle y. Flamer (1811), 3 damp. 47. 

( «) Oroeee y. T<Ubot (1724), 8 Mod. ^p. i 
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(jp) Oroi&CY. Talbot (l7S4), 8 Mod. JKep. 288; Wtdmort v. Alvarez (1730), 2 
Sira. 797 ; Seacomb y, Bowlney, supra ; Masters v. Manby (1757), 1 Burr. 401 ; 
Lockwood V. Coysgame (1765), 3 Burr, 1676. 

(q) Heathfiddy. ChiUon (1767), 4 Burr. 2015. 

(r) Masters v. Manby, supra; Darling v. Alkins, supra; Delvalle y. Plomer, 
supra ; Parkinson y. PoUer, supra ; Re Gloete, E» parte Cloete (1891), 65 L. T. 
102 . 

(rt) Evans y. ffiggs (1727), 2 Sira. 797; Wedmcreya Alvarez, supra; OwoUnds 
Case (1744), 1 Wils. 78 ; Fisher y. Begrez, supra. 

(5) Magdalena Steam Navigation Co. y. Martin (1859), 2 £. & E. 91, 
ic) Diplomatio Priyileges Aot, 1708 (7 Ann. c. 12), 8. 5. 

(fO Ibid,, Be 3. 

(e) NowtUoy. Ti 


(e) Naeeuo y. Toogooa i ja. os oo«. 

) Diplomatic Privileges Act, 1708 (7 Ann. o. 12), ■. 5. 
rt Fisher y. Btgrez (1832), 1 dr. A M. 117 ; Hopkins y. De Robeck (1789), 3 
Term tdeipv 79: DuvaUe y. Ptomer (1811), 3 Oamp. 47. 

(A) DafUng v. Atkins (1769), 3 wQs. 33 ; compare Re Cloete, E» parte Cloete, 
a, per Bbbtt, M.R, at p* 103. 

Jn EnglUh y. Cetera ^ Dow. ^ By, (b. B.) 25, tbe wife of t}^e second 
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(2) 2%6 Consular rServie^ 

068. I^e consular service is subordinate to the diplomatic service, 
the diplomatic representative in the country in which a consular 
officer is stationed being invested with authority over him, subject 
to the control of the Secretary of State for Foreign Affairs (h). A 
consular ojPScer should carry out instructions received f^om the 
diplomatic representative, if not inconsistent with general mstruc- 
tions from the Foreign Office. In case of such inconsistency he. 
must ask for fresh instructions from the diplomatic representative, 
and if the original instruction be then maintained, he must obey 
it. He may subsequently make a representation to the Secretary 
of State (Z). 

669. The service is divided into two classes (m): — (1) The salaried 
service, consisting of officers who have entered the career and are 
restricted from trading (n). It is divided into the general consular 
service ; the consular service for the Ottoman dominions, Persia, 
Greece, and Morocco ; and the consular service for China, Corea, 
Japan, and Siam (o). (2) Officers ’ who are not in the career, and 
who, with few exceptions, receive no salary. They are allowed to 
accept consular posts on the understanding that they devote 
adequate time and attention to their duties, independently of other 
pursuits (p). 

The ranks in the service are (q) — agent and consuhgeneral ; consul' 
general ; consul ; vice-consul ; consular agent ; and pro-consul. 

670. Agents and consuls-general, consuls-general, consuls, 
and, in some instances, vice-consuls are appointed by commission 
from the Grown, and are described as His Eritannio Majesty’s " 
agent and consul-general, etc. (r). 

secretary in the Spanidi Emhassy was arrested alone on a bill issued against 
husband and wife. A rule was obtained, but disobargod on the gpround of 
insufficient evidence as to the husband’s position, and noffiing appears in the 
jud^ents as to the wife’s irasitiou, but it appears to have been assumed that, 
if we husband could establish privilege, Ihe wife could not be arrested. Por 
the liability of an inmate of an embassy to arrest on a criminal charge, see 
note (/), p. 430, ante. 

(i) British Consular Instructions, 1907 (issued by the Foreign Office), v., s. 2. 
The expression “ consular officer ” is demied by the Interpretation Act, 1^9 
(32 & 33 Yict. c. 63), s. 12 (20), as including consul-general, consul, vice-consul, 
consular agent, and any person for the time authorised to discharge the duties 
of consul-g^eral, consul, or vice-consuL 

(l) Ibid. 

(m) Ibid,, L, s. 1. 

(») See ibid., zii., *' Bestrictions as to Extra-offidal Employment, Specula- 
tions, and Bequests for Favours.” Consular officers who are restrioted' from 
trading are in certain oases allowed to act as agents to Lloyd’s and to 
navigation companies. The special sanction of the Secretary of State is 
necessary (ih’d., xii., 1). 

(o) Ibid,, i., s. 1 (a). The position of consuls in Eastern and non-OhrisHan 
States is regulated by ^dal treaties and agreements, see Halleofc, International 
Law, 4ih od., i., 413. The salaried services are divided into tour classes 
(Consular Instructions, L, s. 2} 

(o) JWd,i.,8. 1 (b). 

Ibi^ For regulationa as to precedenoe, sea ibid., IL 
, Ib^d., i., s. 7. 
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671. Viod-coiuals not appointed by commission, consojar agents, b* 

and pro-consuls are appointed by letter of authority issued, with the The Crown 
Bfmoraon of the Becretuy of State, by a consular officer whose com- bi Foreign 
mission authorises him to make such appointments. They are 
described as “ British *' Tice-eonsnl, etc. («). 

672. * A consular officer has no power to dct until rdbognised by n««gniM«n, 
the authorities of the country in which he is to act, except in the 

case of pro-consuls, who require no recognition (t). The usual 
method of recognition is by exequatur, granted by the Sovereign or 
chief^ authority of the country in which the consular officer is 
appointed to reside. It is obtained on the application of the diplo- 
matic representative, to whom the commission is as a rule trans- 
mitted direct by the Secretary of State. If there is no diplomatic 
representative, a consul-general or consul forwards his commission 
to the proper authority, and himself applies for an exeqmtur (a). 

673. The general powers and duties of consular officers may be Powers and 
summarised as follows : — They must not betray confidence reposed 

in them in their official capacity (6). They must furnish informa- 
tion on any subject required by His Majesty’s Government, 
independently of the special matters mentioned in the Consular 
and Board of Trade Instructions (c). They must not correspond 
directly with the central Government of the country in which they 
reside, except in countries in which no diplomatic representative 
is stationed through whom they can make representations (d). 

They may correspond with local authorities only, and vice- 
consuls and consular agents are instructed to abstain from such 
correspondence as far as possible («). They may make tours of 
inspection in their districts, but must' first apply to the Secretary 
of State for the requisite authority, and must duly notify the 
diplomatic representative (/). They have duties in connection 

(i) Consular Instructions, i., s. 7. 

m Ibid,, i., s. 8. 

(a) Ibid., i., s. 9. Becognition of vico-cousuls not holding royal commissions 
and of consular agents u usually given in a less formal manner than by 
exequatur (ibid. L, s. 10]. 

(i>) Ibid., y., B. 1. Disobedience renders them liable to dismissal and also 
to the penalties under the Official Secrets Act, 1SS9 (62 A 63 Yiot. o. 62), 

B. 2. 

(c) Ibid., V., 11. The ordinary returns to be furnished (see ibid., annexe to 
chap. V.) are — (a) to the Foreign Office: — ^Annually: (1) certified copies of 
entries of marriages ; (2) list of vice-consuls, consular agents, and pro-consuls ; 

(3) list of Government property ; (4) list of Government books ; (3) report on 
condition of Government nouse; (6) commercial report; (7) statement from 
salaried officers of extra remimeiation or emolument. Quarterly: (8) life 
certificate (not required iiom unsalaried officers, unless the office allowance is 

g . to an agent in England); (9) account current, with fee returns; 
acknowlec^ment of despatches and drculars received, (b) To the ^^trar* 
eral, Somerset House, annually, certified copies of entries of birffis and 
deaths, (o) To the Board of Trade, annually, British shipping ; see also the 
detailed instruotionB in chap. xvii. as to furnishing of information with regard 
to trade and commerce, (d) To the Board of Agriculture, monthly, report on 
health of cattle eto. 

(d) Ibid., T., s. 18. 

(a) Ibid,, T., s. 14. 

(/) Ibid., T., a. 28. 
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«ifb the rapport of ohorches, ohaphls, hoqtitals, rad burial 
groonde {g). 

It is their dot; to transmit to the Secretary of State, rad also 
to His Majesty’s naval and military officers when it may be advra* 
tageons so to do, soch correct Intelligence as can be {nroenred 
respecting l^e arming,, equipment, and sailing of any poblio or 
private armed vessel belonging to enemies of His Majesty {h% 

They are invested with jorisdiction to act^ as judges in the 
consular courts of numerous Eastern countries and in certain 
colonies and protectorates (t). 

They have duties in connection with i^endering advice and 
assistance to the commanding officers of His Majesty’s ships visiting 
their district (ft), the purchase of supplies (1), and the settlement of 
claims for pilotage (m), as well as with regard to the recovery of 
wreckage and articles lost from the King’s ships (n), the recovery of 
deserters or stragglers (o), and naval funeral expenses (p). They 
also have to perform duties with regard to ceremonial visits to 
foreign warships (q). 

In connection with the mercantile marine, consular officers, 
in addition to their duties under the Merchant Shipping Acts, 
1894(r) and 1906 («), have duties with regard to supporting the 
masters of British ships in maintaining discipline (t) and in 
furnishing yearly returns of British and of foreign shipping visiting 
the ports over which they have jurisdiction (a), as well as in com- 
municating with Lloyd's agents (6), and in issuing or indorsing, 
bills of health (c). They have tdso duties in connection with 
quarantine and cattle diseases (d) and with the suppression of the 
slave trade (e). 

In the case of British subjects visiting the place at which 
he resides, a consular officer must give advice and assistance 
generaliy(/). He must uphold their rightful interests ($r), referring, 


(^) Under the Consular Allowances Act, 1826 (6 Geo. i, e. 87), ss. 10 — 16 of 
which are nreseired by the Consular Salaries and Fees Act, 1891 (64 & 66 Yiot. 
c. 36). 

(/i) Consular Instructions, t., s. 34. A consular ofiBcer has also the authority 
of a justice of the peace in relation to the attestation of soldiers for enlistment 
(Army (Annual) Aob, 1881 (44 & 46 Viet. o. 68), a. 94 (1)). 

(0 Seep. 423, ante. 

Ue) Consular Instructions, XTiii., s. 2. 

({) liid,, s. 6. 

(m) ihtd., ss. 7, 8. 

(n) Ibid., B. 11. 

(0) Ibid., B. 12. 

ip) Ibid., s. 13. 

iq) Ibid., B. 3. For the King’s regulations with reference to risits'of 
ceremony, see the annex to chap, xviii. 

(rl 67 A 68 Viet. o. 60. 

(«j 6 Edw. 7, 0. 48. See title SairriNo and Navioaxiov, 

(t) Chnusilhr Instructions, xix., s, A. 

(а) Ibid,, B. 7. 

(б) Ibid., B. 9. 

(cj Jbid., s. 8. 

(a) Ibid., XX. 

Is) Ibid., xxi. 

P"* 1, l» 

|n 3 
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if iiecessatyi to the diploihatio representative (A), and ^n any case smt. s. 
of a serious nature affecting British subjects furnishing a full The Crown 
statement of the facts to the home Government (|). He must also hi Foreign 
assist British subjects who are prosecuting ^claims against foreign Relations. 
Governments both with regard to establishing their nationality and 
to prraaring evidence by which to support^ them (k). ^He also has 
duties with regard to the repatriation of distressed Britiw subjects (I), 
and to the care of the property of British subjects and of deceased 
British subjects (m). 

It is the duty of a consular officer (n) to keep a register (o) of all 9emters to 
British subjects withih bis district, as well as of all persons under 
the protection of Great Britain (p). For this purpose it is his duty 
to inquire into the claims of persons claiming British nationality (q). 

He must keep a register for births and a register for deaths of 
British subjects occurring in his district (r), and must forward to 
the Begistrar-General annually a certified copy, of each entry in 
the registers (a). 

He may be empowered to solemnise marriages (t), and has 
authority to issue passports to* British subjects (a), and, whenever 
local regulations require it, to countersi^ passports carried by 
British subjects by way of authentication (&)• 

Extradition is generally dealt with through the diplomatic Arrest of 
channel (c). Consular officers are, however, at times required to 
apply to the local authorities for the provisional arrest of criminals, 
pending the formal application for their surrender (d). Such 
application should only be made on receipt of instructions from the 
Foreign Office or at the request of the governor of a colony (c). 


(A) Consular Instructions, xxii., t. 3. 

(t) 8 . 8 . 

Ibid,, xxii., Part II. 

0 Ibid,f xxiii. 

(m) Ibid,, xxiv. 

(n) A register is to be kept at all consulates-genoral and oonsulates, and at 
such vice-consulates and consular agencies as may be directed (ibid,, xxvii., 
8 . 1 ). 

(o) The instructions contained in ohap. xxvii. of the Consular Instruotions are 
primarily addressed to consular officers in countries where registration is 
voiunta:i 7 , but they shoidd be followed in countries where registration is rendered 
compulsory by Order in Ooimcil under the Foreign Jurisdiction Act, 1890 
(53 A 64yiGt. 0 . 37), except so far as they are inconsistent (Oonsular Instructions, 
xxvu., p. 


(p) Ibid,, xxvii., 8. T. 

(q) The regulations for ascertaining British nationality are contained in the 
Consular Instruotions, chap, xxvii., and also m chap, xxv., Naturalization.*’ 
A oonaular officer has acme duties in connection with the Naturalization Acts, 
portioularly with remid to deolarations of alienage under s. 3 of the Naturaliza- 
tion Act, 1870 (33 Yict. o. 14) (Oonsular Instructions, xxv., 6). 

(r) Ibid,, xxxi., a. 1. 

h) Ihid., xxxi., s. 2. 

(Q lUd,, XXX., and see titles Corpliot op Laws, at p. 259, anU; Husbato 
AND WiPB. 

(a) Oonsulat Instructions, xxvi. 

A) Ibid,, 8. 8. 

lUd., zxviii., a. 1« 

% lUd., 8. 2. 
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Except at certain ports in France, Germany, Belgium, and the 
Netherlands, where^ the direct request of the Oommissioner of 
Metropolitan Police is sufficient authority for making an application 
for {^roiasional arrest (/), a consular officer should no% act on the 
apjplication of police' authorities in the United Kingdom and the 
British colonies (g). 

Consular 'officers (h) iaay administer oaths and take any affidavit, 
and also do any notarial act which any notary public can do within 
the United Kingdom (i). 

674. Consular salaries and fees are now regulated by Orders in 
Council made by statutory authority (k). 

_ 675. Besidence in a foreign country as a consular officer gives 
rise to no inference of domicil in that country (1). 

A British consular officer residing abroad is not liable to give 
security for costs*as plaintiff in an action in England on the ground 
that he resides out of the jurisdiction (m). 

676. A consular officer is not a public minister (n), and is not, 
therefore, eo nomine entitled to the privileges accorded to persons 
of a diplomatic character (o). Where diplomatic and consular 
offices are united in the same person, as in the case of a consul- 
general appointed to act as attach^ to a legation, the diplomatic 
character will be recognised (p). 


If) CSonsulor Instructions, xziii., s. 4. 
m Ibid., a 3. 

(/») Namely, consuls-gencralj consuls, vice-consuls, acting consuls, mc-consuls, 
and consular agents (Commissioners for Oaths Act, 1889 (62 & 63 Viet. o. 10), 
*• ® (1)) ; acting consuls-general, acting vice-consuls, and acting consular agents 
(Commissioners for Oaths Act, 1891 (64 & 66 Yict. o. 60), s. 2). 

(*) Commissioners for Oaths Act, 1889 (62 & 63 Viet. c. 10), s. 6 (1) ; Consular 
Instructions, xzix. See title Eyidekoe. 

(A) Under the Consular Salaries and Fees Act, 1891 (54 & 66 Viet. o. 36). 
For tables of consular and marriage fees, see Consular Instructions, annex 
to chap. ix. 

(l) Sharpe v, Oritpin (1869), L. B. 1 F. & D. 611. For an instance of a 
foreign diplomat held on tiie facts to be domiciled in England, see Heath v. 
Samson (1861), 14 Beav. 441. See, too, A.-Q, v. Kent (1862), 1 H. A 0. 12. 
See title Conflict of Laws, at p. 188, ante. 

(m) Ootebro^ T. Jones (1761), IJibk. 164. The exemption is not founded upon 
any proaumption of domicil, but upon the analogy of naval and military officers 
in the service of the Cro-vrn, as to whom see Nugent {Lord) v. Harcourt (1834) 

2 Uowl. 678 ; Evelyn v. Chippendale (1839), 9 Sim. 497, also reported mb 
wm, Evering v. Ohiffenden, 7 DowL 636. In Plowden v. darnel (1864), 

If. J. (Q. B.) 384, a plaintiff in the service at the East India Company qs a 
civil and sessions judge was held not to be exempt. Compare StoMeu v. 
flume (1817), 1 Hog. 12. ^ ^ 

(«) Clarke v. Orelieo (1808), 1 Taunt. 106 ; Eeath/UM v. Chilton (1767), 4 Burr. 
2017. A consular officer is appe^ted, not to transact affairs between State and 
State, but to assist the subjects of the State which he rwresents in matWy of 
commerce {BarbaiPs Case (1737), Cas. temp. Talb. 281 ; Viveash v. Bmker (1843). 

3 M. A S. 284). Hois himself liable to be sned in the oouits of thisoountry in the 
same manner as any other merchant in respect of mercantQe tnmaaotaoni in 
whmhj^ may engage (2%sin<fto» Cl%i^(1800), 8 Oh. Bob. 26, atp. 27), 

(e) ViveashY. Beaur, supra, 

(p) Parkinson v. Potter (1886), W Q, B, U. 162 
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OoRBulu officers are accorded some degree of freedom from 
personal interference, by virtne of their office, in order that they 
may not be anduly hampered in the discharge of their duties (g). 

e 

(3) PauporU. 

677. *PaB8ports may be granted by the 6rown at ahy time, to 
^enable British subjects to travel with safety in foreign countries (r), 
*but such passports would clearly not be available so as to permit 

travel in on enemy’s country during war (<). Passports are issued 
by the Foreign Office er by diplomatic officers abroad, and when 
granted in England are subject to a stamp duty of sixpence (t). 

Violation of a passport is a grave breach of international law, 
and in England is punishable by line and imprisonment at common 
law(u). A conspiracy to obtain a passport by false or fraudulent 
representations under circumstances tending to produce a public 
mischief has been held to constitute an indictable bffence (x), 

Sttb-SeoT! S.^Treatie8» 

678. Treaties or contracts between nation and nation, which 
are also known under the name of conventions, declarations, 
protocols, or general acts( 2 /), ere usually agreed upon by agents 


{q) This is recognised in general terms in Viveash y. Becker (1843), 3 M. & S. 
284, at p. 298. Writers on international law are by no means dear as to the 
extent of the privileges accorded to consular officers, but it may be taken to be 
generally recognised that they are entitled to sale conduct {Viveaeh y. Becker^ 
supra), and that official documents relating to their consular duties are iuyiolable. 
A claim to immunity from taxation is put fo^ard by many writers, but there 
is no direct authority in English law as to this. It is submitted that yiolations 
of the freedom of a consular officer in the discharge of his duties are a matter 
for adjustment between the Governments concerned ( Viveash y. Becker, supra ; 
Hall, International Law, p. 320). For a full discussion of consular privileges 
by a modem wi-iter, see Halleck, International Law, 4th ed., L, pp. 403 et seq, 

(r) In some foreign countries, e.q,, Bussia, passports ore alwaj’^s required by 
the authorities to enable a person to enter the country. 

(«} In time of war the passport granted by the authorities of a neutral State 
is in Ihe form of a request to either of the belligerents to protect the person and 
property of a subject of the neutral State. In the case of a ship it is a requisition 
to permit the ship, passengers, and cargo to pass without molestation by the 
belligerents. 

(f) Stamp Act, 1891 (54 & 55 Yict o. 39), Sched. L 

(tt) Such an offence would clearly be an act involving public mischief, and 
acte involving public mischief are indictable misdemeanours. See 22. y. Brails^ 
ford, [1905] 2 K. B. 730, 739, 747. 

(») 22. y. BraUsford, supra. In view of this case it must not be assumed that 
obtaminff a passport by false declarations is not on offence apart from conspiracy 
(see ibid., per Lord ixYBUSTONB, C. J., at p. 737). [This case applied to a 
passport for travel in Bussia, but the principle womd also apply, it is appre- 
hended, to passports granted by the Grown to subjects of an enemy’s country 
to enable them to travel in England. 

(p) Oommerdal treaties are sometimes known as conyentionB. Protocol 
(from the Greek irpfirof and K6\Xa) was a term orimnally miplied to the notes or 
drafts taken down in an ecclesiastioal cause (see Phill. Eccl. Law, Ist ed., p. 1243). 
In diplomacy it was applied to the minutes of deliberations or the rough draft 
of a treaty or other document, whence the word came to be applied to the 
treaty itself, or the actual result of the conference or delibmtions (see 
IBkeat, Etym, Diet., p. 472 ; Halleck, International Law, 4th ed., p. 298; Galvo, 
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"Saar. 8. aiqpomted by the treaty-making authority in either State, the 
The Grown English ^ents for sueh purposes bmng appoin^ by the Grown (s). 
in FoNign '^^ere plenipotentiaries, or agents inTOstra with full and unlimited 

B cla t ifla s . powers, are apj^int^, the terms of the treaty as agreed upon by 
Pienipo- such agents are invariably (though not necessarily, it seems) reduced 

tenttartab into writinff and signe^and seam by them, when the treaty becomes 
binding in general (a), *tho ugh subsequent ratification by the sove- 
reign power (b) is usual. I^ere the agents are actinc under a. 
limited authority, the agreements come to are usually termed 
sponsions, and must be either tacitly or explicitly ratified by the 
Boverei^ power in the reraective States (c)/ 

The Great Seal of the United Kingdom is to be used for sealing 
all treaties with foreign princes and States (d). 

PuliMnea- 679. Treaties thus concluded are in general binding upon 
subject without express parliamentary sanction ; but the previous 
consent of, or stlbsequent ratification by, the legislature is legally 
necessary to their validity in certain cases (e). 

Thus, though treaties relating to war and peace, the cession of 
territory, or concluding alliances with foreign powers are generally 


Droit International, 6th ed., tome 1, p. 651). For an example of a general 
Act, which is a term applied to an agreement come to at a conference of 
agents appointed by several powers, see the General Act of the Berlin Con* 
ferenoe of 1886 (Hertslet’s Comm. Troat., Yol. XYII., p. 62). For an example of 
a declaration, see the Declaration of Paris, 1856 Yol. X., p. 647). Treaties 
for purposes of mutual defence or the preservation of peace are also known as 
leagues or alliances. 

^s) The power of making treaties belongs to everv sovereign State, in so far as 
it 18 not restricted by treaty or agreement with loieign nations ; but in non- 
sovereign or dependent states the power is either limited in extent or non- 
existent. Thus the various States of the American Union, or of the Dominion 
of Caneda or Australia, have no treaty-making power, and the various Indian 
States and protectorates generally cannot make treaties ; see title Dbpendsnoies 
AKP Colonies. The instrument conferring the power is customarily passed 
under the Great Seal on the authority of a sign manual warrant countersigned 
by the Secretary of State for Foreign Affairs (Anson, Law and Custom of the 
Constitution, diu ed., Yol. II., p. 63). 

(a) See Wheaton, International Law, 4th English ed., p. 366. 

(b) By the rules of international law it is essential to tne goodness of a treaty 
or league that it be made by the sovereign power in a state (Puffendorf, Law 
of Nature, lib. 2, c. 17). The authority in whom thi^ ^aty*making power is 
vested in any State d^nds upon the fundamental o^wnstitutional law of that 
narticular State. In England the sovereign .power is vested in the Crown quoad 
hoc in the manner stated in the text (see 1 Bl. Com.^ 14th ed., 266). But 
see note (i), p. 441, poaf, as to the necessity for confirmation by the legialaturo in 
certain oases. 

(c) See Wheaton, Litemational Law, 4th English ed., p. 366. 

(a) Union with Scotland Act, 1706' (6 Ann. a 11 ; 6 & 6 Ann. c. 8, Buff.). 

(e) By ^e rules of international law the treaty is imperfect in its obligation 
if it requires some farther ceremony, 8U<^ as the consent of t^ legislature, to 
make^ it binding upon the contracting nation according to the fundament^ or 
constitutional law of that partioular nation. In England there is no codified 
list of Bubjeots upon whidn the drawn has power, to bind the subject by treaty 
without narliamentaty sanction. But where any reasonable doubt arises, it & 
usual either to obtain statutory authority beforehand, or to stipulate in the 
teeaty that the consent of the legi^ature dhall be obtained (see Wheaton. 
Intemational Law, ed. 1864, p. 457). 
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. c<^fleded to be binding upon the nation without expxeee padia- 
nehtaiy sanction ^/), it is deemed safer to obtain snim lancacm in 
the rase of an important cession of territory^). And where 
taxation is imposed or a grant from the public funds rendered 
necesmj, or where the existing laws of trade and navigation 
^ affected (h), or where the private rights of the subject are 
interfdired with by a treaty concluded in tme of peac^, it is appre- 
hended that the previous or subsequent consent of Parliament is in 
all cases required to render the treaty binding upon the subject and 
enforceable by officers of the Grown (t). But where the txeaty is 


( f) See Kent’s Com. on American Law, 1873 ed., Yol. I., p; 166 ; The EUebe 
(1804), 5 Oh. Bob. 174, 181 ; The Farlemmt Beige (1879), 4 P. D. 129, 139, 
149 — 161. In the case of the Grown descending to any person not being a 
native of England, the consent of Parliament is required before this nation can 
be obliged to engage in any war for the defence of any territories not belonging 
to the Crown of England (Act of Settlement, 1700 (12 & 13 Will. 3, a 2)). 

(g) Thus, statutory assent was obtained to the agreement for the cession of the 
island of Heligoland to the German Empire in 1890 (see the Anglo-German 
Agreement Act, 1890 (53 & 64 Yict. c. 32)^. In the case of Damodhar Oordkan 
V. Beoram Kanji (1876), 1 App. Oas. 332, it appeared that it had been held by 
the judges of the High Court of Bombay that it was beyond the power of ^e 
Grown without the concurrence of the Imperial Parliament to make any cession 
of territory within the jurisdiction of any of the British courts in India, in 
time of peace, to a foreign power. The Privy Council did not decide whether 
this ruling was right, but expressed grave doubts as to its soundness (see 
jper curiam^ at pp. 373, 374). 

(^) For examples of such enactments, see the statuto 22 Geo. 3, c. 46, repealed 
by the Statute Law Be vision Act, 1871 (34 & 36 Yict. o. 116); Extradition 
Act, 1870 (33 & 34 Yict. c. 62); International Copyright Acts, 1844 and 
1862 (7 & 8 Yict. c. 12 and 16 & 16 Yict. c. 12); Sea Fisheries Act, 1868 (31 & 
32 Yict. c. 45), SB. 47, 66. For further instances in which Acts of Parliament 
were passed in order to caiTy out and enforce treaties, see Walker v. Bairds 
[1892] A. C. 491, at pp. 494, 495. 

(t) As to treaties imposing taxation, see Wheaton, International Law, 
ed. 1864, p. 457 ; as to treaties involving interierence with private rights, see 
The ParUmmt BeUje (1879), 4 P. D. 129. The question in this case was whether 
the Crown had power by treaty to confer upon Belgian pocket boats the status 
of ships of war when in British ports and thus render them immune from actions 
brought by a British subject. Sir B. Phillimobb held that the making of such a 
treatjr was ** a user of the treaty-making power of the Crown without precedent, 
and In principle contrary to we laws of the constitution” (t6fd., at p. 154). 
The judgment in this OMe was subsequently reversed W the Couri of Appeal, 
but upon othw gToimU|^^ ParUmmt Beige (187i0» ^ P- D* 197, 220, 0. A.). 
In Walker Baird ^ action vfas brought against an officer of the 

Crown for acts of intSnerence with the plaintifl’s lobster fishery, and the 
principle involved in the defence was that the Crown could bind its subjects 
by treaty (at any rate when made to put on end to war or to prevent war), that 
it is an offence by the common law to disobey the provisions of a public treaty 
or modue vivendi of the kind in question, and that acts of the executive in 
enforcing obedience to such a treaty do not give a cause of action (see «5td., at 
p. 492). The Privy Council did not give any decision as to the powers of the 
Crown in such oases, but held that the defenauit’s acts could not be iustified on 
the ground that they were done by the authority of the Crown for tue purme 
of enforcing obedience to a treaty or agreement entered into by the OSmn 
,and a foreign power (t5td., at pp. 496, 497). A convention with a foreign 
country as to remstration of ixadd marks md not enable a trade mark w 
be registered in this country contrary to the provisions of the Trade Harks 
Act, 1883 (46 & 47 Yict. c. 57), s. 64 (see Be Garter Medicine OoJ$ Trade Mark, 
f 1892] 3 Oh. 472 ; see also Be Oalifamicm Fig 8urup (7o.*s Trade Mark (1888), 
40 Oh. D. 620, and title Tbaj)]9 Habks). For wstances where statutes were 
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madd to put an end to war, or, possibly, to prevent war, on public 
grounds and for the public safety, it is doubtful whether the sanction 
of Parliament would be always required {k). In sU oases, however, 
the courts are competent to inquire into matters involving &e oon> 
struotion of treaties and other acts of State ; and the plea of an act 
of State, or that the matter involves the construction of tyeaties, 
^brds no valid defence to an action against officers of the Crown for 
interference with tho>private rights of a British subject (1). 

Sub-Sect. 4 . — DedaraiionB of War and Peace. 

680. In order to constitate a legal state of war between this 
country and a foreign State there must be either a formal declara- 
tion of war by the Grown (m) or liostilities must have been 
commenced by the authority of the Crown (n). Thus, hostilities 
against a foreign State, though the whole nation joins therein, 


enacted to enable tbe Crown to carry out and enforce treaties relating to 
fisheries, see 28 Geo. 3, o. 35; North American Fisheries Act, 1819 (59 Geo. 3, 
0. 38); 6 Geo. 4, c. 51, continued by 2 & 3 Will. 4, c. 79; 2 & 3 Vict.o. 96; 

3 & 4 Viet. c. 69 ; 5 & 6 Viet. c. 63 ; Sea Fisheries Act, IS 13 (6 & 7 Viet, 
0 . 79) ; 18 & 19 Viet. c. 101 ; 31 & 32 Viet. c. 45; Fisheries (Oyster, Crab, and^ 
Lobster) Act, 1877 (40 & 41 Viet. c. 42) ; Sea Fisheries Act, 1883 (46 & 47 Viet. ' 
c. 22) ; Oyster Cultivation (Ireland) Act, 1884 (47 & 48 Viet. c. 48) ; Fisheries 
Act, 1891 (54 & 55 Viet, a 37); North Soa Fisheries Act, 1893 (56 & 57 Viet, 
c. 17). See also Hertslet’s Comm. Treat., General Index, 173 — 180, and the 
authorities and opinions cited in Walker v. Baird, [1892] A. C, 491, 494, 495. 

(k) See Walker v. Baird, evfj^ra, at p. 497. The point was left undecided in 
this case. For the authorities in favour of the Ci'own’s right to bind the 
subject in sudi cases, see ibid., at pp. 492, 493. For the authorities ewdra, see 
ibid., at pp. 494, 495. 

i f) Wmker v. Baird, $upra, at p. 497. 

m) TChougb, in order to notify the world that the war is undertaken by the 
Government, it is proper and usual that a declaratiou of war should precede 
acts of hostility, the formal dedaration is, it seems, a matter of magnanimity 
rather than of right fsee 1 Bl. Com., 14th ed., 257, 258). Declarations of war 
are usually transmitted through the ambassador of the foreign Government 
and announced to the nation by means of a picdamation. To ascertain the 
date of a war, the declaration transmitted through the English ambassador 
at the foreign court to the Foreign Office may be used in evidence {Thel'- 
luson V. Coaling (1803), 4 Esp. 266), or, it seems, the proclamation announcing 
the war might be used under the Evidence Act, 1Q4^ 9 Viet. o. 113), s. 3. 

(ai) A de facto state of war may exist between dltdiougb there 

has been no formal declaration, provided bostilitiei^nre actually commenced 
{The Teutonia (1S12), L. B. 4 F. u. Itl). For the purposes of oirenoes under 
the Foreign Enlistment Act. 1870 (33 & 34 Viet. c. 90), s. 8, a declaration of 
war by one of two foreign belligerents, or a dedaration of neutrality hy this 
country, is not necessary, provide hostilities have actually commenced {united 
Statea of America v. Felly, [1899] W. N. 11). But a seizure by the Qovernfiient 
of a foreign State intending to embark upon war with this country, but before 
the oommenoement of actual hostUities or a formal declaration of war, of go^s 
belonging to an alien enemy does dot relieve an insurer of tbe goods in this 
oount^ of hia liability under the contract of insurance {Driefontein Conaolidated 
Gold Minea, Ltd. v. r/an^on, [19011 2 K. B. 419, 0. A. ; see also Nigel Odd Mining 
Co, r. Hoade, [1901] 2 B. 649). But where the policy contained a warranfy 
against ** capture, seisfoie, and detention^ and the consequences thereof,” it was 
held otherwise {Sobmeon Gold Mining Oa. y. Alliance Inauranee Co., [1901] 
2 K. B. 910). £3 to the , effect of such a warranty where a neutral ship was 
captured as prize and subsequently lost by wreck, see Ander^ T, MarUikf 
£l908j A. 0. 334. 
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without {be concurrence of tbe executive do not constitute a legal state 
of war or a legal breach of the peaceful relations existinl' between 
the two countries (o). 

Such, acts of hostility without the authority df the Grown at 
one time constituted treason (p) and are now in certain cases 
punishable with fine and imprisonment (q). 

* • * 

681. When war with a foreign State has been commenced either 
by a formal declaration or by actual hostilities, the effect is to pro- 
hibit all commerce and intercourse between British subjects resi- 
dent in British territory and the subjects of that State^ or with 
persons residing there (r), and contracts entered into with such 
persons after war has commenced are void ( 9 ), whilst executory 
contracts entered into before the war are avoided (t). 


{ 0 ) 4 Co. Inst. 152; 1 Bl. Com., 14th ed., 252, 257f Such acts, unless 
immediately disowned and punished by the Government, would, however, 
probably lead to a decbiratioa of war by the country aggrieved. 

(p) See the statute 2 Hen. 5, stat. 1, c. 6, repealed 20 Hen. 6, o. 11. 

(3) TJnder the Foreign Enlistment Act, 1870 (33 & 34 Viet. c. 90), various 
offences relating to the fitting out of ships, expeditions etc., to be used in the 
service of any State at war with any friendly State are made punishable (see 
'/title Cutminal Law and Proceduub). By the rules of international law, as 
generally received, no breach of neutrality is committed by the Government 
of a State in permitting its subjects to fit out and bond fide sell ships of war, 
arms etc. to a friendly State at war with another friendly State, such ships, 
arms etc. being merely articles of commerce, and neutrals being permitted to 
caiTv on their commerce with belligoronts subject to the risk of capture and 
confiscation, if contraband. Contracts, therefore, between subjects of a neutral 
State to export contraband goods to a belligerent (iSs Qrazehrooky Ex parte 
Ohavaese (1^565), 4 De G. J. & Sm, 655), or relating to trade with a blockaded port 
{The Helen (1865), L. E. 1 A. & E. 1), are not illegal, and may be enforced in 
the country in which they are mode. Private persons taken in actual acts of 
hostility m gainst a friendly State may, it seems, be treated as mere pirates or 
robbers by the latter (1 Bl. Com., i4th ed., 257), though they are sometimes 
handed over to their own Government for punishment. For an example of sucdi 
a case, see E. v. Jameaony [1896] 2 Q. B. 425, where, however, the Government 
in question was under English suzerainty. 

(r) Barrick v. Buba (1857), 2 0. B. (n. S.) 563, following Eaposito v. Bowden 
(1857), 7 B. & B. 763, Ex. Oh. ; Botts v. Bell (1800), 8 Term Eep. 548. Com- 
merce with a person residej^Lt in the enemy’s country is illegal, and the articles 
of commerce are liable j^bsore as prize even though the commerce is transacted 
through a representatim^^p^ English Crown (see Ex parte Baglehole (1812), 18 
Vos. 524, at p. 528 ; Lo^^t^orth (tord) (1785), 4 Doug. (k. b.) 266). For a case 
where war was imminentr^ough not aotuii^y declared, see The (1872), 

L. B. 4 P. C. 171. The shipping of cargo in a neutral vessel in an enemy’s port 
by a British subject is illegal ^spostto v. Bowden^ supra; Potts v. Belly supra). 
But the principle of prohibition does not apply to commerce between neutrals and 
a belligerent (see note (a), p. 442, anisy and Sorensen v. i?., The BalUca (1857), 
11 Moo. P. 0. 0. 141), or to natural-bom British subjects domiciled in a foreign 
country at amity with this country {Bell v. Jteid (1813), 1 M. & S. 726). The 
subjects of a foreign State in the military occupation of the enemy ore not 
necessarily themselves enemies, and commerce with such subjects, if permitted 
by the Government, is not illegal {Hagedom v. Bell (1813), 1 M. & S. 450). See 
also titles Action, Vol. I., p. 20 ; Aliens, Vol. 1., p. 310. 

(•) Ex parte Boussmaker (1806), 13 Ves. 71 ; Willison v. PaUeeon (1817), 7 
Taunt. 439. As to rights arising in time of war, Awthon v. Fisher (1781), 
2 Doug. (x. B.) 649, note. But compare Maria v. Hall (1807), 1 Taunt. 33. 
note. See titles Alteks, YoL I„ p. 310 ; Oontbacts. 

(t) Potts V. Belly supra; Esposito y. Bowdtny supra. 
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Bttt a ^ntract entered into by^an jalien enemy whilst ^priBon||r qj; 
war and under the Crown’s protection may be enforced in a proper 
case(a). ,, i . ^ 

682. As war caniftily be commenced so it can only be terminated 
by the authority of the Grown (b), and this is usually effected by a 
treaty of p^e (c) and dtonpunced to the nation by proclamati<vn (d). 

Sub-Seot. S*^-^Frerogative$ relating to War, 

683. In time of war and in matters relating to war the Grown 
enjoys generally a somewhat wider latitude in the exercise of the 
prerogative than in time of peace, for in such matters more stringent 
measures than are ordinarily allowed by the common or statute la^ 
are frequently rendered necessary for the public safety or fpf 
the restoration of peace and good order. Thus, proclamations for 
the trial of civilians by martial law are to some extent permissible 
in time of war («), and various prerogatives relating to the inter- 
course between British subjects and those of foreign countries are 
allowed to the Crown in time of war. 

684. Originally, it appears, all booty captured from a hostile 
nation,. whether on sea or land, belonged to the Grown (/), who|^. 


(а) Maria y. Hall (1807), 1 Taunt. 33, note. As to tho position and dis- 
abilities of an alien enemy, see titles AornoN, Yol. I., at p. 20 ; Aliens, Yob L, 
at p. 811 ; Gontbaot. 

(б) 1 BUCom. Utb ed., 257, 258. 

(c) As td^e constitutional checks upon ministers of the Grown with relation 
to toe conclusion of a ^sgraceful peace, and to the necessity for obtaining 
parliamentary sanction in certain cases, see p. 440, ante; as to the greater 
latitude usually allowed to the exercise of the prerogatiye in relation to war and 
peac€f; see p. 428, infra, 

(cQ It is usual on such occasions to publish notices as to the signia^ and 
ratincfition of the treaty of peace in the London Gazette, and after ratification the 
foot that peaoe is establish^ is usually announced by proclamation. (For the 
ceremonies obseryed on the announcement of peace with Eussia in 185(1, sec 
the London Gazette, 28th April, 1856; 2nd May, 1856. For the notices 
announcing the signing and ratification of the treaty, see ibid,, 31 st March, 1856, 
pp. 1225 — 1227 ; 28th April, 1856, pp. 1581-;^158q^ The recent war in SoutiL<^ 
^rica was, legally speaking, not properly a fbe nature of a .. 

rebellion, jSnglond being the suaerain poweaft Iffl raM Pe lemUy to an end 
through subju^tion and tho annexatiox^ of the Oraj||^Pee State and the South 
African Bepu&c on 24th May, and 1st September, 1900, respectively by^ 

E rodamation, though such annexions were somewhat premature (see Oppen- " 
eim, Intemat. Law, Yol. II., p. 278, note (1) ). The ultimate terms upon which 
the Boer fomss surrendered were drawn up in documentary form and signed at 
Pretoria by Lords Milner and Batohener and all the Boer representatiyes on the 
Olst May, 1902, though this document has, it is said, no legal basis inter- 
nationally (see The terms of the surrender were announced to the 

nation by a message from the on 2nd June, 1902 (see also Parliamentary 
Paper, 1002, Yol. LXIX., 1096 ; Law Qua rterly Review, Yol. XXL, p. 307; 
and Parliamentary Debates, 4th Series, Yol. OVIII., 1086, 1103. 

(e) As to proclamations of martial law, see p. 403, ante, 

(/ ) Thus, if during war a subject without the Xing’s commission, took an 
enemy’s ship, the prise would not belong to the captor, but to the Xing, or his 
pantee the admim as a droU of the Admiralty (1 Bl. Oom., 14th ed., 
359, note (8)). As to droiU, see titie Admibaltt, Yol L, at p. 76 ; and see, 
flUlimUy, title Peizb Law Aim JxTBismorxoir. 
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.^Tights in thR case of naval ov- prize, were frequently^ranted 
" to the admiral (^). “ 

..f|J!Tayal prize is a term now usnally applied to t];»at portion of 
Any nitval booty which is allotted to the captor8,by the Grown as a 
reward for their zeal, and, as such, is altogether a creature of the 

. Gn>wn both at common law (%) and by statute J[i)< • 

^ Letter! of* marque and reprisal having fallen into disuse since the 

declaration of Paris in 1856 (k), prize taheR by any ship not being 
onq of His Majesty’s ships of war belongs to the Crown as a droit 
of the Admiralty (Q, and naval prize is now principally confined to 
that portion of naval bdoty or contraband goods which is allotted 
^ by the Crown to the officers and crews of His Majesty’s ships, 
,'Jtrailst the rules for its distribution, and the jurisdiction and pro- 
cedure of the various courts in relation thereto, are regulated by 
statute (a). 

Officers and men of His Majesty’s forces have only such rights and 
interests in arms, ammunition, merchandise, booty, and otW prize 
taken in war as the Grown thinks fit to order (b). The distribution 
and sale of, and other matters relating to, such arms, booty, and prize 
are regulated by statute, or by rules made by the Crown under 
statutory authority (c), 

m. In time of peace, provided no breach of allegiance is com- 
mitted, and subject to the provisions of the Aliens Act, 1905, relating 
to the exclusion and expulsion of undesirable aliens (d), all persons, 
except such as are under sentence of imprisonment or outlawry, may 


(<7) 1 Bl. Com. 14th ed., 259, note (8); Nichol v. Goodall (1804), 10 Vos. 
155. 

(A) The EUehe (1804), 6 Ch Rob. 173, 181 ; Nichol v. Goodall, supra, 

{*) The Naval Prize Act, 1804 (27 & 28 Viet. o. 25), s. 55, by which the 
officers and crews of His Majesty’s ships are entitled only to such interest in 
prize as is granted by the Crown. 

(h) Letters of marque and reprisal were formerly granted under the Qreat Seal 
in time of peace to persons aggrieved, and in cases of oppression under the 
statute 4 Hen. 5, stat. 2, o. 7, and entitled the holder to obtain satisfaction for 
' injuries committ^ by foreigners. In time of war letters of marque, orcommis- 
sions to fit out privateers, or armed ships to harass tho enemy’s commerce, were 
,■/' granted by the Lord High Aduiiral or the Admiralty under various statutes (see 
'j|k:£4 Geo. 3, sess. 2, c. 47 ; 2, c. 34; 19 Geo. 3, o. 67 (all since repealed)), 

or bjr proclamation of faTCouncil (1 BL Com., 14tn ed., 259, note (8)). 

. , During the Crimean wormBetters of mamim were issued, but general reprisals 
' , were granted under statute and Order in C&hAU. See the Prize Act (Russia), 
1854 (17 & 16 Viet. o. 18), and the Naval Pay and Prize Act, 1854 (17 & 18 
Viot. c. 19) (both since repealed) ; Hertslot’s Comm. Treat., Vol. X., p. 502. By 
the Declaration of Paris, 1856 (agreed to by Great l^ritain, Prussia, Austria, 
Prance, Russia, Sardinia, and iSirkey), it was declared that— (IJ pnvateering 
is and remains abolished ; (2) the neutral flag covers hostile goods except con- 
traband ; (3) neutral merchandise, except contraband, is not seizable under the 
enemy’s flag ; (4) blockades must be eifeotiYe, tlmt is to say, maintained by a 
" force sufficient to actually prevent access to the enemy’s coast (Hertslefs 
Oomm. Treah, Vol. X., p. 547). 

(1) Naval Prize Act, 1864 (27 & 28 Viot, c. 25), s. 39. 

(a) See titles Peizb Law ajtd Jubisdioxxoit; BoyaIi Eobobs; Shibpinq 
AJW Navioation. 

E Army Prize Money Act, 1832 (2 Will. 4, o. 53), s. 2. 

IM. See titles Pbizb Law Aim JmisDionoN ; Royal PobobSs 
5 Bdw. 7, 0. 18 ; and see title Aliens, VoL L, p. 323. 
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enter ot leave the realm at any time either by land or eea (e), and^ 
all foreign merchants, unless publicly prohibited (/), may do so 
with impunity to themselves and their goods (g). So also the Crou^ 
cannot compel the^ubject to leave the realm for war or any other 
purpose (h), except on outlawry (t). 

In time of war (&), however, where the public welfare requires 
it, both subjects and aliens may be restrained from 'entering or 
leaving the realm in various ways. 

Thus, the common law writ of ne exeat regno, now generally confined 
in time of peace to cases of absconding debtors or persons evading 
justice (0, might, possibly, still be used as a State writ, to prevent 
persons leaving the realm in time of war(m). 

The Grown may also lay embargoes upon shipping in time of 
war (m), though these are illegal in time of peace (o); and there is 
authority for the use of proclamations in time of war to restrain any 
persons or classes of persons from leaving the realm (p). 

686. It is said that the Crown enjoys the right of recalling sub- 
jects from abroad by letters under the Great Seal served by the 


(e) Magna Carta, c. 42 (see Stubbs’ Sel. Chart., 8th ed., p. 301). By the Con- 
firmation Cartamm, 1381 (6 Bio. 2, stat. 1, c. 2, repealed 4 Jac. 1, c. 1, s. 22), all 
persons except the great lords wore restrained from leaving the realm without 
the Crown’s licence. Later, it seems, any TOrson could leave the realm without 
licence except the clergy, earls, barons, and knights (3 Co. Inst. 179). 

(/) Magna Carta, o. 41 (see Stubbs’ Sel. Chart., 8th ed., p. 301). Prohibition 
would now, it seems, require an Act of Parliament in time of peace. 

(y) Magna Carta, c. 41 (see Stubbs’ SeL Chart, 8th ed., p. 301). If war broke 
out, forei^ merchants were to be attached mitil llie King or the Chief Justiciary 
was informed how English merchants wore treated in the enemy’s count^, and 
if our merchants were secure, then theirs were to be so also (ibid.). 

(h) BroadfooVt Oa$e (1743), Post. 194, 197, 198. 

W As to outlawry, see title Crimin'ai. Law and Prooedvuz. 

(k) The words " in time of peace ” are expressly inserted in the provisions of 


Magna Carta roferred to in 
(/) Ex parte Brunker.{i*l34), 3 P, 


supra, SeealsoVin. Abr.|tit. Prerog. L, a. 
ms. 313, note ; Sands y. Child (1693), 4 


Mod. Bep. 176. Ai9 to tno present praotice in cases of dobt, see Drover y. Beyer 
(1879), 13 Oh. D. 242, 0. A. ; Cotverson y. Bloomfield (1885), 29 Oh. D. 341, 
0. A. See also title Bankkuptoy and Insolvency, VoJ. II., p. 55. 

(m) Ne exeat regno was originally a Stato writ granted by the Chancellor on 
the application of a Secretai^ of State either with or without cause shown (see 
Bacon’s L. T. Ordinance, No, 89 ; 1 Bl. Oom., Hth ed., 266 ; 4 Mod. E 


rers y. Bebow (1687), 3 


177, note (b)). As to the present use, see ndte 

(n) 1 BL Com., 14^ ed., 23^;.^ Merchant Ad^ 

Mod. Eep. 126 ; Sands y, Child^'\W93), 4 Mod. Rep. 176, 177, 179 ; l^kin. 335. 
This can be done either by proclamation (see ibid,) or by Order in CounoiL 'At 
the time of the Crimean war in 1854 an embargo was laid upon all Russian ships 
by Order in Council, which also granted general reprisals against Russian trade, 
prohibited English yessels from entering and clearing for any Russian port, 
and gMted Russian yessels six weeks’ grace to clear. For the Order in Council, 
see Hertslet’s Comm. Treat., YoL X., p. 503 ; London Gazette^ 29th March, 1854, 
1009. 

(o) See note (0 on p. 460, post^ as to the last occasion on which an embargo 
was laid upon shipping in rime of peace. 

(p) According to Bkekstone, *'the established law is, that the King may 
prombit any of his subjects from leaving the realm” (1 Bl. Com., 14tn ed., 
270). But it may be doubted how far this doctrine extends' in rime of 
peace in face of the provisions of Magna Oorta stated above. As to prohibiting 
pmons from leaving the realm by proclamation, see 8 Oo. Inst. 179 ; Fite. Nat 
Brev. 85 ; Yin. Abr. tit. Prerog. Jj, a). 
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King’s messenger ({), disobedienee thereto formerly rendering the 
person’s property in the realm liable to seizure under a commis* 
sion issued by the Exchequer until the recall was coipplied with(r). 
This prerogative, so far as it is not obsolete, applies, it seems, either 
in time of war or in time of peace. 

687. flo 'subject of an enemy’s country may enter the realm 
during war, and if he does so, or if he embarks upon the high seas 
in a vessel of his own country whilst a state of war prevails, both 

his person and his goods are liable to seizure (s). 

• • 

688. In time of war the Grown may promulgate blockades of 
ports or any portion of the coast belonging to an enemy (a). 
When promulgated, such blockades render neutral vessels attempt- 
ing to enter the blockaded area liable to be treated as enemies (b) ; 
but, in order to be internationally binding, blockades must be 
effective (c), and the neutral must be affected with notice of the 
blockade either actual or constructive (tf). The raising of a 
blockade is usually announced to Ihe nation by notice or proclama- 
tion (c). 


( 7 ) 3 Co. Inst. 180 ; 1 Hawk. P. 0. 22 . The privy seal is also mentioned, but 
its use has now been abolished (see p. 477, post), 

(r) Ibtd, 

($) 1 Bl. Com., 14ih ed., 2o9. By the Declaration of Paris, 1856, a 
neutral flag now protects hostile goods so long as they are not contraband of 
war (see Hertslet’s Comm. Treat., Vol. X., p. 647). But as to passports to 
alien enemies, and the position of aliens generally in time of war, see title 
Aliens, Vol. I., at p. 310. 

(a) Prior to 1866, it seems, all neutral vessels trading with a belligerent were 
liable to seizure by the other belligerent, though this right was generally waived 
(see the declaration as to neutral trade issued at the commencomeut of the war 
with Russia, London Gazette, 28th March, 1864, 1007, and the Oi'der in Council 
granting neutrals free trade with Russia except in contraband goods and to 
blockaded ports, London Gazette, 18th April, 1854, p. 1207). Since the Declaration 
of Paris, 1856 (see note (k), p. 445, ante), only neutral vessels attempting to run 
the blockade or to leave the blockaded area are subject to seizure, except in 
the case of neutral vessels carrying contraband of war, which in ordinary 
cases entails confiscation of the contraband goods, and in some oases of the 
ship (see Halleck, International Law, 3rd ed., Vol. II., pp. 208, 216, 217). As to 
^contraband of war, see titles PaiZB Law and Jubisdiotion ; SniFPiNa and 
Navigation. , 1 ?;% 

(5) Strictly speaking, bew ship and cargo are liable to confiscation and the 
officers and crow treated as enemies, though the practice as generally observed 
is more lenient both with regard to the officers and crow and to the owners of 
cargo, where the latter have no knowledge of the blockade (see title Prize Law 
AND Jubisdiotion). 

(c) That is to say, the blockade must be maintained by a force sufficient really 
to prevent access to the enemy's coast (see the Declaration of Pari% 1856, 
Hertslet 8 Oomm. Treat., Vol. X., p. 547). As to the signatories to this Declaration, 
see note (k), p. 445, ante, 

{d) Actual notice is effected either by the blockading vessels to neutral ships 
or Dy generid notice mven to the diplomatio agents of neutral powers or other- 
wise published. Wnere the blockade is simciently notorious, constructive 
notice would be imputed by a prize court, without any actu^ notice (see 
Halleck, International Law, 3rd ed., Vol. IE., pp. 196, 197). 

(e) At the termination of the war with Russia notice of the armistice and of 
the raising of the blockades of Russian ports was given in the London Oaxette, 
8 th April, 1856, p. 1334. 
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689. She Grown also enjoys oer&in statutory powers (which 
are applicable either in time of war or peace) of prohibiting the 
importation oftdangerous explosives, or the exportation or carriage 
coastwise of arms,* ammunition, and other military and naval 
stores (/). 

690. In time of war the Grown may enter on the Iftnd of a 
subject to erect fortifications (p), or to dig for saltpetre (h). 

Certain compulsory powers of purchasing any lands, buildings, or 
other hereditaments or easements, either absolutely or for a limited 
period, or of stopping up or diverting publib or private footpaths, or 
bridle roads, may also be exercised at any time by the Secretary of 
State for War for the service of the department or the defence of 
the realm (i). 

691. The Grown may also demand, and is entitled to, the personal 
services of every man capable of bearing arms in case of sudden 
invasion or dangerous rebellion, but except on such occasions it has 
no power to compel enlistment (A;)*. 

SuB-Sxon 6.— Foreign Jurisdiction, 

692. In certain foreign countries (2), and also in British protec. 
torates (»i), the Grown has acquired jurisdiction (7t) over British sub* 
jects, and in some cases over foreigners (o), by treaty, capitulation. 


(O Aa to the importation of dangerous explosives, see Explosives Act, 1875 
(38 Viet. c. 17), 8. 43, and title ExPiiOSiYES. As to the exportation of arms, 
ammunition etc., see Customs Consolidation Act, 1876 (39 & 40 Yict. c. 36), 
fis, 138, 139, and title Shipping and Navigation. 

(g)i Magdalen College Caee (1615}, 1 Roll. Rep. 151, 152. 

\h) See Case of Saltpetre (1606), 12 Co. Rep. 12. 

(i) Defence Act, 1842 (5 & 6 Yict. c. 94), ss. 16, 19, and as to the extinguish- 
ment of common and otlm lights over lands purchased, see the Defence Act, 1854 
(17 & 18 Yict. 0 . 67), s. 1. As to the transfer of duties from the former Board of 
Ordnance to the Secretary of State for War, see Yol. YII., Part YI., sect. 8. See 
also the Defence Acts, 1859, I860, 1865, ^d 1873 (22 Yict. o. 12, s. 4 ; 23 & 24 
Yict. G. 112, e. 12 ; 28 & 29 Yict. c. 65 ; 36 & 37 Yict. c. 72) — collective title of all 
the above Acts, “ the Defence Acts, 1842 to 1873,*’ given by the Short Titles Act, 
1896 (59 & 60 Yict. c. 14). The powers of the Lauds Clauses Acts may also be 
employed by any Secretory of State and certain j^er public bodies for the 
compulsory purchase of land for military purposes iinder the Military Lands 
Acts. 1892—1903 (65 & 66 Yict. oJ 43; 63 & 64 Yict. c. 66; 3 Edw. 7, c. 47) ; 
and see title Compitlsoby PaKOiSASB and Compensation, ante. 

(*) Broad/ooes Case (1743), Post. 154, 167—159, 176. 

(1) “Pore^ countr^” means any coimtry or place out of His Majesty’s 
domiuMps (foreign Junsdiction Act, 1890 (63 & 54 Yict. c. 37), a. 16). . 

(twHI to British protectorates generally, and the jurisdiction exercised by 
the Crom therein, see title Dspxndbnoibs and Colonies. 

(a) ** Jurisdiction” includes power” (Poreign Juiisdiction Act, 1890 (63 & 
64 Viet 0 . 37). s. 16). 

(o) Jurisdiction over foreigners is not ^nerally claimed and exercised by the 
Crown, even in British protectorates, witnout the consent of the foreigner and 
of his Government. This principle is based on the theory that the jurisdiotion 
so exorcised is delegated by the Government of the country in whibh it is 
exercised. At the Berlin Conference of 1884-6 England did not acquiesce in the 
^neial views of the various other European countries as to the unlimited juris- 
iliotion over subjects and foreigners which is daimed and exercised by them in 
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grants asag6i sufferancef and other lawful means (a); and where 
a foreign country is not subject to any Government from whom the 
Grown might obtain jurisdiction in any of these ways, jurisdiction 
has been conferred upon the Grown by statute over British subjects 
for the time being resident in or resorting to that country (b). 

The jurisdiction so acquired or hereafter, to be acquired in 
any foreign *country may be held, exercised, and enjoyed by the 
drown in the same and as ample a manner as if acquired by the 
cession or conquest of territory (c), and every act and thing done 
in pursuance thereof is to be as valid as if it had been done accord- 
ing to the local law then in force in such foreign country (d). 

If any question as to the existence or extent of any jurisdiction 
of the Crown in any foreign country arises in any proceedings civil 
or criminal in a court in the dominions of the Grown, or held 
under the authority of the Crown, the court may apply («) to a 
Secretary of State to decide the same. On such application the 
Secretary of State must within a reasonable time send to the court 
his decision thereon (/), which is final for the purposes of the 
proceedings (g). 

693. The jurisdiction so vested in the Crown is exercised by 
means of courts established in foreign countries by Order in 
Council under statutory powers (ft). Such courts have in some 
cases permanent judges and assistant judges (i), or may be held by 
consuls-general, consuls, or vice-consuls (&), according to the 


their protectorates. But by assenting to the general Act of the Brussels 
Conference of 1890 as to African^ protectorates England has apparently 
acquiesced in the extension of jurisdiction to foreigners, at least with regard to 
Africa (see Hall, Foreign Juiisdiction, pp, 210 et Hall, Inteinational 

Jjaw, p. 114, n.}. See further as to protectorates, title Dependsnoibs Am) 
Colonies. 

(a) These are the modes of acquisition recited in the preamble to the Foreign 
Jurisdiction Act, 1890 (53 & 64 Vict. c. 37). As to the jurisdiction of the Crown 
in colonies, see pp. 421 — 427, ante, and title Dependencies and OoLomES. 

(b) Foreign Jurisdiction Act, 1890 (53 & 54 Yiot. c. 37), s. 2. Note that the 
juiiraiction conferred is confined to British subjects. ^ But this section would 
not, it seems, afford a valid argument by a foreigner in support of a plea of 
want of jurisdiction in a protectorate court, since foreign nations themselves 
claim ana exercise jurisdiction over foreigners in their protectorates. See Hall, 
Forei^ Jimsdiction, pp. 22het seq, 

(c) l^roign Jurisdiction Act, 1890 (53 & 54 Viet. o. 37), s. 1. As to jum- 
diction in ceded and conquered colonies, see pp. 423 — 427, ante, and title 
Dependencies and Colonies. 

(d) Ibid.i 8. 3. 

(e) The court must send questions framed so as properly to raise the question 
in a document under the seal of the court or signed by a judge of th%j| 0 ourt 
(iWd., 0.4(2)). 

(f) Sufficient answers to the questions (note (e), eupra) sent are to be returned 
to me court by the Secretary of State, end on production such answers are te 
be Gondusive evidence of the matters therein contained. 

i (g) Ibid.f 8. 4, and see notes (e), (/), snpra.' 

(ft) Conferred by the Foreign Juni^ction Act, 1890 (53 & 54 Yiot. o. 37). 
As to the exercise of these nowers, see pp. 451—454, post, 

(i) £.g,^ the China and Oorea Orders, 1865 and 1878 ; Zanzibar Order, 1807; 
Somaliland Order, 1899 (m Stat. B. & O. Bey., Foreign Jurisdiction). 

(ft) E,g,f the Brunei Order, 1901 ; Persia Order, 1889 ; Morocco Order, 1880 
(see Stat. B. ^ 0. Bev.). 
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provisions of the various orders in force. In most oases an appel* 
late jurisdiction is provided for by the orders and vested either in 
the court of some adjacent colony or in a supreme court specially 
constituted for some particular foreign territory (1). 

Except in African protectorates (m), the consent of a foreigner 
and bis« Government to the jurisdiction is generally^ rendered 
necessary before he can he brought before the courts (n), which are, 
however, usually empowered to exercise both civil and criminal, 
jurisdiction over British subjects to the extent specified in the 
order without the consent of the latter (o). 

In some cases the laws obtaining in other portions of the Empire 
are made applicable (p), and where jurisdiction is vested in consuls 
the powers, privileges, and immunities of a sheriff in England are 
sometimes conferred {q). 

In British protectorates in Africa the high commissioner, 
administrator, or governor is usually empowered to erect courts 
and make rules for the administration of justice within the 
protectorate by proclamation subject to a power of disallowance by 
the Crown (r). 

694. Any jurisdiction, civil or criminal, original or appellate, 
which may lawfully be assigned to or conferred on any British 
court in any foreign country by Order in Council, may be so assigned 
to or conferred by the Crown on any court in any British possession, 
or held under the authority of the Crown, and the provisions and 
regulations respecting the exercise of the jurisdiction so assigned, 
and the enforcement and execution of the judgments, decrees, 
orders, and sentences of any such court and appeals therefrom as 
His Majesty in Council may think fit, may also be be made by Order 
in Council («). 

Admiralty jurisdiction may be conferred by Order in Council upon 
courts established by the Crown out of the British dominions ((). 


(f) See the Orders cited in notes ft), (k), on p. 449, ante. 

(m) See note fo), p. 448, ante, ana title DsPHimiiNOiEs and Oolonibs. 

(n) E.g., the Ooina and Corea Order, 1881, art. 47 (b) (Stat. B, & 0. Ber., 
Foreign Jorisdiotion, p. 264). 

(o) See the Orders cited in notes (t), (A), on p. 449, an<«. 

Ip) E.g., certain laws of Brituh India and the United Kingdom in 
Sonuuiland and Zanzibar (see the Somaliland Order, 1899; Zanzibar Order, 
1897). 

M E.g., the Brunei Otder^ 1901, art 10. 

(r) E.g., the Southern Nigeria Order, 1899 ; and see title DuraimBiroiBS 
AND CoxomES. 

(«) Foreim Jorisdiotion Act 1890 (S3 & 64 Tict o. 37), s. 9. For the Tarious 
Oio^ in Council mode under this authority, see the Statutory Buies and 

(I) Colonial Courts of Admiralty Act, 1890 (63 & 64 Viet o. 27), s. 12. The 
provisions of this Act may be so applied to any such foreign court, subjeot to 
any conditions, exceptions, and qut^oations m the order, as if such court 
were a coloniad conn of admiralty, and . rules may be nude by order for 
carrying such application into effect (tbui.). As to the povisions of the Act, 
see title Depeitoehoixs htd CoxomES. As to the jurisdiction which may he 
conferred upon colonial courts of admiralty and East African Tice*admiralty 
courts, see the Slave Trade (East African Courts) Acte, 1873 and 1879 (36 & 37 
Yiot. c. 69 ; 42 6b 43 Tict. c. 38) ; Colonial Courts of Admiralty Ao^ 1890, (63 A 
M Tict. 0 . 27), s. 13 ; and title Depehbenoies aed Coxosnss. 
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695- Sentence of death, penal servitude, imprisonment, *or any 
other punishment, passed upon an offender convicted before a 
British court in a foreign country (a), is to be carried* into effect in 
such place as may be directed by Order in OoUncil or determined 
in accordance with directions given by Order in Council, and the 
conviction Egcid sentence is to be of the same force in that place as 
if the conviction had been made and sentence passed by a competent 
cburt therein (6). 

696. Orders in Council exercising these powers must be laid 
before both Houses of Parliament immediately after they are made, 
it Parliament is sitting, and, if not, immediately after the commence- 
ment of the then next session (c). 

Such orders are to have effect as if enacted in the Foreign 
Jurisdiction Act, 1890 ((2), and may bo varied or revoked (^). But 
if repugnant in any respect to the provisions of any; Act of Parlia- 
ment extending to British subjects in the foreign country to which 
they relate, or to any order or regulation made under the authority 
of any such Act, or having in that country the force and effect of 
any such Act, the orders are to be read subject to such Act, order, 
or regulation, and are void to the extent of the repugnancy, but not 
otherwise; and unless repugnant to some such Act, order, or 
regulation as above, they are not to be deemed void as being 
repugnant to the law of England (/)• 

Where such Orders in Council authorize any British court 
in a foreign country to order the removal or deportation of any 
person from that country, the removal or deportation and any 
detention for the purposes thereof, according to the provisions of 
the Order, are to be as lawful as if the order of the court were to 
have effect wholly within that country {g). 

Orders in Council extending to persons enjoying His Majesty's 
protection are to be taken to include all subjects of the several 
States and princes in India (/i). 

697. The Crown is empowered to direct by Order in Council 
that certain Acts (i), or any amending or substituted Acts for the 


(a) “ British court in a foreign country ” means any court having jurisdic- 
tion out of His Majesty’s dominions in pursuance of nn Order in Oonncil made 
under any Act or otherwise (Foreign Jurisdiction Act, 1890 (53 & 54 Yict. 
0. 37), 8. 16). 

1 b) llfd., s. 7. 
c) Ibid,, s. 11. 

(d) Ibid. 

(a) Ibid., 8. 10. 

(/) Ibid., 8. 12. 
h) Ibid., B. 8. 

(A) Ibid., B. 15. As to Indian States, see title Deperdenoies ARB 
Colonies. 

(f) Ibid., Sched. I. These Acts are as follows: — ^Admiralty Offences (Colonial) 
Act. 1849 (12 & 13 Viet. c. 96); Evidence Act, 1851 (14 & 15' Viet o. 99), 
68. 7. 11 ; Merchant Shipping Act, 1854 (17 & 18 Yict. o. 104), Part X. ; 
Foreign Tribunals Act, 1856 (19 & 20 Yict. o. 113); Evidence by Oommiaaion 
Act, 1859 (22 Yict. c. 20) ; Briti^ Law Ascertainment Act, 1859 (22 & 23 Yict. 
0 . 63) ; Admirally Offences (Colonial) Act, 1860 (23 & 24 Yiot. o. 122) ; Foreign 
Law Ascertainment Act, 1861 (24 & 25 Yiot. e. 11) ; Merchant Shipping Ac^ 
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time in force, ehall extend to any foreign coimtr^ in which it 
has jurisdiction for the time being, subject to any exceptions, adapta- 
tions, or modiftcations mentioned in the Order. When so extended, 
the enactments operate, to the extent of the jurisdiction, as it the 
foreign country were a British possession and His Majesty in 
Council the legislature of the some (k), 

698. Certain Acts, repealed to the extent mentioned in the Act 
as respects a^ British possession as from the commencement df 
the Colonial Courts of Admiralty Act, 1890, in such possession, 
may also be repealed to a similar extent as respects any courts out 
of His Majesty’s dominions as from the date of any Order applying 
the before-mentioned Act (2), subject to certain provisions (m). 

Certain Acts relating to the exercise of foreim jurisdiction 
are repealed (n), subject to a proviso that any Order in Council, 
commission, or instruction made or issued in pursuance ot the 
repealed enactments shall, if in force on 4th August, 1890, con- 
tinue in force as if made in pursuance of the Foreign Jurisdiction 
Act, 1890, until altered or revoked by His Majesty, and shall for 
the purposes of the last-mentioned Act be deemed to have been 
made or issued thereunder (o). 

699. Laws for the government of British subjects being in any 
vessel at a distance of not more than one hundred miles from the 


1867 (30 & 31 Yict. o. 124), s. 11 ; Oonyeyancing (Scotian^ Act, 1874 (37 & 38 
Viot. 0 . 94), s. 61 ; Fugitive Offenders Act, 1881 (44 & 46 Viot. c. 69) ; Evidonco 
by Oommiesion Act, 1886 (48 & 49 Yict. o. 74). 

(&) Foreign Jurisdiction Act, 1890 (63 & 64 Yict. a S'H, a. S. 

(l) Odonial Oourts of Admu'alty Act, 1890 (63 & 64 Yict. o. 27), a. 18. The 
Acts ate 66 Qeo. 3, o. 82 ; 2 & 3 WiU. 4, o. 61 ; Judicial Oommittee Act, 
1833 (3 & 4 WilL 4, o. 41), e. 2 ; Judicial Oommittee Act, 1843 (6 & 7 Yict. 

o. 38), SB. 2, 3, 6, 7, 9, 10, 12, 16; Judicial Oommittee Act, 1844 (7 & 8 
Yict. c. 69), e. 12; Yice-Admiralty Oourts Act, 1863 (26 Yict. o. 24); 
Yice-Admiralty Oourts Amendment Act, 1867 (30 & 31 Yict. o. 46); Slave 
Trade (East African Oourts) Act, 1873 (36 & 37 Yict. c. 69), ss. 4, 6 ; Slave 
Trade Act, 1873 (36 A 37 Yict. o. 88), ss. 20, 23 ; Pacific Islanders Proteotion 
Act, 1876 (38 A 39 Yict. c. 61), & 6. See Oolonial Courta of Admiralty Act, 
1890(63 A 64 Yict. o. 27), Sohed. 11. 

(m) These proyisions are:— (1) Any appeal against a judgment made before the 
commencement of the Act (namely, when applied by Order, 6e7»Z>70)may be brought, 
and any such appeal and proce^ings or appeals ^nding at the commencement 
of the Act may be completed and carried into effect^ as if such repeal had not 
been enacted, (2) All enactments and rules in force on the 25th July, 1890, 
touching the praotioe, procedure, fees, costs, and returns, in matters relating 
the slave trade in vice-admiralty courts and in East African courts (see note (Q/ 

p. 460, ante), are to have effect os rules made m pursuance of the Act, and are 
to apply to colonial courts of admiralty and may be altered and revoked 
aooordingly (Oolonial Oourts of Admiralty Aot, 1890 (58 d; 54 Yict: o, 27). 
a. 18 W, (b)). 

(n) Foreign Jurisdiction Aot, 1890 (53 & 54 Yiot. o. 37), s. 18, Sched, HE. 
The Acts so repealed are:— Foreign Jurisdiction Acts, 1843, 1865, 1866, 1875, 
and 1878 (6 A 7 Viot. c. 94 ; 28 & 29 Yiot. a 116 ; 29 A 30 Yict. b. 87 ; 38 A 39 
Yict. 0 . 85 ; 41 & 42 Yict c. 67); the statute 20 A 21 Yiot o. 75 ; Slave Trade 
Aot, 1878 (39 A 40 Yict o. 46), ss. 4, 6; and the Siam and Stndts Settlements 
Jurisdiction Act, 1870 (33 A 34 Yiot o. 55). 

(o) Hid., 84 18 (1). Any enactment, Oi&r in Oounoil, or dooument referring 
to any of the enactments in the last note is to be construed to refer to the 
eoKre^nding enactment of" the Foreign Jurisdiction Aot 1890 
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ooast of Chioa or Japan may be made by the Grown by Order in 
Cooneil as fully and effeotoally as any such law may be made for 
the government of British subjects in China or JapaB (jp). 

700. Certain enactments for the prevention’and punishment of 
offences committed by British subjects in Africa (q) may be revoked 
or varied*by the Crown by Order in Council (r). • 

.701. Actions, suits, prosecutions, or proceedings for certain acts, 
neglects, or defaults relating to the exercise of foreign jurisdiction («) 
do not lie against any jjerson unless brought (t ) : — 

(1) In any court within His Majesty’s dominions within six 
months next after the act, neglect, or default complained of, or, in 
case of a continuance of injury or damage, within six months next 
after the ceasing thereof, or where the cause of action arose out 
of His Majesty’s dominions within six months after the parties to 
the action, suit, prosecution, or proceeding have been within the 
jurisdiction of the court in which the same is instituted : 

(2) In any of His Majesty’s, courts without His Majesty’s 
dominions within six months next after the act, neglect, or default 
complained of, or, in case of a continuance of injury or damage, 
within six months next after the ceasing thereof. In this case no 
action lies unless the cause of action arose within the jurisdiction 
of .the court where the proceeding is brought (a). 

702. Powers are conferred upon any person having authority 
derived from His Majesty in that behalf to issue a warrant causing 
a person charged with an offence cognisable by a British court in a 
foreigp country to be sent for trial to any British possession for 
the time being appointed in that behalf by Order in Council (6), 


fj?) Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), b. 14. The powera 
referred to as to China and Japan are {semJble) those conferred by the Foreign 
Jurisdiction Act, 1890, as stated in the text, aujpra, 

(q) Namely, Sierra Leone Offences Act, 1861 (24 & 25 Viet. o. 31); South 
Africa Offences Act, 1863 (26 & 27 Viet. c. 35). 

(r) Foreign Jurisdiction Act, 1890 (53 & 54 Viet, a 37), s. 17. 

(4 These acts are — any act done in pursuance or execution, or intended 
execution, of the Foreign Jurisdiction Act, 1890 (53 & 64 Viet. c. 37), or of any 
enactment repealed by the Act (see note (n) on p. 452, ante), or of any 
Order in Council under the Act, or of any suen jurisdiction of His Majesty as 
is mentioned therein, or in respect of any alleged neglect or default in the 
execution of the Act, or of any such enactment, Order in Council, or jurisdiction 
as aforesaid. 

(e) Foreign Jurisdiction Act, 1890 (53 & 54 Viet. o. 37), s. 13 (1). 

(a) lUd,, 6. 13 (1) (a), (b). In any such action, suit, or proceeding, tender of 
amends before the same was commenced may be pleaded in lieu of or in 
addition to any other plea. If the action, suit, or proceeding was commenced 
after such tender, or is proceeded with after payment into court of any money 
in satisfaction of the plaintdif s claim, and tne plaintifl does not reooyer more 
than the sum tendered or paid, he cannot recover any costs incurred- after such 
tender or payment, and the defendant is entitled to costs to be taxed as between 
solicitor and dient as from the time of such tender or payment; but this 
provision is not to affect costs on any injunction in such action, suit, or 
proceeding {iUd,, a. 13 (2) ). See also the Public Authorities Protection Act, 
1808 (56 £ 57 Viet, c. 61), a. 1, and title PuBXJO At7THORIT1£8 Aim PuBUO 
Offioers. 

(5) As to the provisions applicable to sudir Orders in Council, aee pp, 440-« 
462, OfiCir 
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eabjeot to certain provisions in favoor of the person charged as to 
the takibg of evidence in the foreign country where the offence is 
alleged to have been committed (c) ; hut this provision is not to 
alter or repeA anv law or usage b^ virtue of which any offence 
committed out of toe Crown's dominions may, irrespectively of the 
Foreign Jurisdiction Act, 1890, be inquired of, tried, determined, 
and poniShed within* the Crown’s dominions (d). • ' 

703. Probates or letters of administration granted by a British 
court in a foreign country may be sealed in the United Elingdom 
under the provisions of the Colonial Predates Act, 1892, provided 
that Act has been made applicable to such foreign country by Order 
in Council under the Act (e). 

Shot. 9. — The Crown a* fAe Fountain of Hononr. 

704. As all public offices are derived either mediately or imme* 
diately from the Crown (/), so the Sovereign enjoys the sole right 


(e) Foreign Jurisdiction Act, 1890 (63 64 Yict. o. 37), s. 6. Upon orriTal 

of tke person so charged in any such British possession, tho criminal court of 
such possession authorised in mat behalf by Order in Council, or, if no court 
is so authorised, the supreme criminal court of such possession, may cause him 
to be kept in safe and proper custody, and as soon as may be convenient, inquire 
of, try, and determine me offence, and on conviction punish tho offender 
according to the lavfs in force in such possession, in the same manner as if the 
offence had been committed within the jurisdiction of such criminal court. 

Before being so sent for tiial a person so charged may tender for examination 
to a British court in the foreign country where the offence is alleged to have 
been committed any competent witness whose evidence he deems material for 
Ms defence, and whom he alleges himself unable to produce at the trial in the 
British possession. ^ such case the British court in the foreign country must 
proceed in the examination and cross-examination of the witness as though he 
had been tendered at a trial before that ooui’t, and must cause the evidence so 
taken ^ be reduced into writing, and transmit a copy thereof to the criminal 
court of the British possession by which the person cnarged is to bo tried, such 
copy being certified as borrect under the seal or siguatui’e of a judge of the court 
when taken. The court before which the trial takes place must allow so much 
of the evidence so taken as would have been admissible according to the law and 
practice of that courts had the witness boon produced and examined at tho trial, 
such evidence to be read and received as leg:al evidence at the trial. The court 
of the British possession must admit and give effect to the law by which the 
alleged offender would have beon tried by the British court in the foreign 
counti^ in which the offence was alleged to have been committed, so far as that 
law relates to the criminality of the act, or the nature or degree of the offence, 
or the punishment thereof, if the law differs in those respects from the law in 
force in such British possession {ibid., s. 6 (1) ). 

(d) Ibid., B. 6 (2V Ab to treason and other offences committed outside BritiBh 
territory, see p. 353, ante, and note ibid. As to extradition for offences com- 
mitted in British territory, see title Extradition and EuamvE Offenders. 
As to sentences which may be pj^sed by colonial courts on person^ tried 
there under Imperial Acts for crimes committed outside their jurisdiction, 
see the Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Yict. o. 27), ss. 2, 3, 
aiid title Dependencies and Colonies. Ab m the trial and sentence of 

i >orsons sent for trial to any place under the Fugitive Offenders Act, 1881 
44 d; 45 Yict. c. 69), see s. 23 of that Act, the Courts (Colonial) Jurisdiction 
Act, 1874, eupra, and title Extradition and Fugitive Offenders. 

(e) Cblonial Frobates Act, , 1892 (55 Yict. c, 6), s. 3. As to when the A^t may 
he applied, see ibid., 6.1. As to the provisions of the Act generally, see title 
Dependencies and Colonies. 

(/) See p. 387, ante. 
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of conferring all titles of honcmr, dignities, and precedence (gf), and 
no subject can acquire a new title or dignity except by grant from 
the Crown, unless it be conferred by Act of Parliament (k), or 
acquired by marriage (in the case of a female), (i)» or obtained by 
prescription, which, however, presupposes a lost grant (A). 

Titles ^of honour are conferred either by ppress grcypt in the 
form of 'letters patent, or by writ of summons in the case of 
peerages, or by direct corporeal investiture, as in the case of 
knights (1). 

70fi. Subject to certain restrictions (m), the Sovereign can 
create any new title or dignity which did not exist before (w), and 
can confer any title or precedence upon such of his subjects as 
he pleases (o). 

It is usual, however, where titles are conferred as a reward for 
parliamentary or other public services, for the Crown to be guided 
largely by the advice of the Prime Minister ; and, though no stated 
rule exists as to the times at which honours are conferred, such 
occasions as the birthday of tho* Sovereign, New Year's Day, or 
a change of ministry, are usually marked by the bestowal of 
honours. 

706. The Sovereign, it seems, cannot create another sovereign in 
any part of his dominions (p); nor can he create a peerage with a right 
of precedence contrary to the statute (j) by which the precedence of 
all the nobility and great officers of state is regulated (r). But he 
may, it appears, grant rank and precedence before the officers of 
state and peers of the realm to a foreign prince intermarry- 
ing with the Koyal Family (s) ; and he may create baronets with 


(g) 4 Co. lust. ^61, 363; 1 Bl. Com., 14th ed., 271. The King is the 
fountain of all honour and dignity (T//e Princes Case (1605), 8 Co. Eep. 1, 
18 b. The Crown’s right of granbng precedence was declared by the statute 
31 lien. 8, o. 10. As to honours conferred upon British subjects by foreign 
states, see title Dioioties. 

(4) Com. Dig. tit. Dignity, 0, 5. The House of Lords by itself cannot confer 
a new title, though it enjoys the right of adjudicating on diluted peerage 
claims if the Crown refers the question to it (see R. y. Knollye (169^, 
1 Ld. ]^ym. 10). 

(1) Co. Litt. 16 b. 

(k) Co. Litt. 16 a. 

(2) 1 Bl. Com., 14th ed., 272. See also title Dignities. 

(m) See the text, infra, 

(n) Anon. (1611), 12 Co. Bep. 81 ; 1 Bl. Com., 14th ed., 271. 

(o) 4 Cq. Inst. 361. By the free distribution of peerages the Crown might 
ensure the passing of any measure by the House of Lords, as was done by 
Queen Anne, in 1712, with regard to. the treaty of Utrecht. In 1719 a Bill 
restraining the creation of peers within certain limits was introduced by Lord 
Sunderland and passed by the House of I^ords but rejected by the Commons. 
No statutory restraint has since been attempted (see Pike, Const. Hist, of the 
House of Lords, 363). 

(p) 4 Co. Inst. 287 ; and see as to giants of palatine rights, p. 485, jpos<, and 
Vol. Vn., Part VIL. sect. 4. 

( 9 ) 31 Hen. 8 , 0 . 10 . As to the provisions of this statute, see title Dignities. 

(n iZ. V. Knollys (169^, 1 Ld. Baym. 10. The same principle would» it seems, 
apply io jgrants of precedence simply. 

(a) Thm was done by the Prince Be^nt (subsMueutly (George 17.) oh the 
marriage of the Princess Charlotte of Wales wim Prince Leopold (see the 
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precodenoe before knights baronets <or bsnnerets)i knights of the' 
Ba&, and knights bachelors (t). 

The Grown is also limited by statute with regard to the creation 
of new Irish beers (a), whilst the right to create new Scottish 
peers appears to be doubtful (b). 

'V^ether the Crown can limit the descent of a peerage in a 
manner unknown to fhe common law is doubtful (c). 

Life peerages, except in the case of spiritual peers and 
the four Lords of Appeal in Ordinary (d), cannot be created by 
the Grown so as to confer a right to sit and vote in the House of 
Lords (e). 

707. Uncertain or disputed peerage claims are adjudicated upon 
by the Committee for Privileges of the House of Lords, which, how- 
ever, has no jurisdiction except upon a reference by the Crown (/) ; 
the proper procedure, therefore, in such cases is to petition the 
Crown (g). 

708. The subject cannot, it seems, legally refuse to accept a 


Lond(m Gazette^ 14tli May, 1816). See also, as to the husband of the Queen 
Begnanti p. 867, ante. 

(0 Anm. (1611), 12 Go. Eep. 81. 

(а) Union with Ireland Aot, 1800 (39 & 40 Geo. 3, c. 67), art. 4, by 
which the Grom may create peerages of Ireland, and make promotions in such 
peerage, provided that only one peer is to bo created for every three Irish 
peerages which existed at the time of the Union becoming extinct* When by 
extinction or otherwise the number of Irish peers (exclusive of those holding 
any peerage of Groat Britain subsisting at the time of the Union, or of the 
Unitra Kingdom created since the Union, by which they are entitled to 
an hereditary seat in the House of Lords) ffdls below one hundred, either by 
extinction, or by any Irish peer becoming entitled to an hereditary seat in the 
Hopse of Lords, one new Irish peer may bo created for every such vacancy 
occuiring below that number, so tnat the number of Irish peers not entitled to 
an heremtary seat in the House of Lords maybe kept up to one hundred. 
Peerages in abeyance are to be taken as existing peerages, and extinction is not 
to be deemed m take place until after default of claimants for one year after 
the death of the person last entitled, such claim to bo made in the manner 
prescribed by the House of Lords. This provision is not to exclude subsequent 
claims to peerages deemed extinct, and in such case where a claim is subse- 
quently allowed, and a creation to fill the vacancy had occurred in the interval, 
no new right of creation is to accrue on the next extinction of a peerage. As to 
Irish representative peers, see title Parliament. 

(б) Since there is no provision authorising fresh creations in the Union with 
Scouand Act, 1706 (6 .^n. c. 11 ; 6 & 6 Ann. o. 8, Bu6E.). As this Act does not 
expressly bar the creation of Scottish peerages, but only limits the number^qf 
representative peers (i&uf., art. 22), it seems doubtful whether the Grown is 
restrained (see Qwentiberry^e {Duke) Case (1719), 1 P. Wms. 582, 585, H. L.). 
As to the election of Scottish repraentative peers, see title Parliament. 

(c) The Devon Peerage (1831), 2 Dow & 01. 200, H. L., earldom granted to aman 
and his hewe male held good; Wiltee Peerage .Claim (1869), L. B. 4 H. L. 126, a 
similar grant held bad. The fact that a writ of summons confers a title upon 
the heirs lineal and not upon the* heirs general is an argument in favour of the 
Grown’s right. See also p. 487, poet^ and title DiONimss. 

(d) As to these, see title Parllahbnt. 

(«) The WemU/yMe Peerage (1856), 5 H. L. Gas. 958. 

(/) See De la TTarra’# (Xord) Oaee (1597), 11 Go. Bep. 1 ; fPater/or^e (Earl) 
Claim (1832), 6 01. ^ Fin. 183. H. L. , 

(g) B, V. Knoltye (1694), 1 Ld. Ba^m. 10, 17. For the practice and procedure 
^ peerage cam, s^e titles Gqttrtb; DiaiOTi^s; fAjiLiAMgNT. 
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dignity or honour conferred hy the Grown (h), and it is s^id that a 

peer may be lined by the Grown for not taking his seat in the House The Crown 

of Lords in compliance with a writ of summons (t).^ as the 

709. A title, when conferred, cannot be extinguished except by the ^ 

extinction of inheritable blood by death or attainder (k) or by Act of 
Parlianoyent (0, for which poverty has been considesed a good Perpetuity of 
ground (mj. ^ 

• Thus, a^ title cannot be surrendered (n), nor aliened, even 
with the King’s consent (o) ; nor can the holder be degraded by the 
King without an Act of^Farliament (p). 

Moreover, a previous title docs not merge in a new grant: 

Thus, a barony by writ does not merge in a new grant by letters 
patent (q), and a lesser title does not merge in a greater one subse- 
quently united in the same person by grant or otherwise (r), for 
even if the greater title becomes extinct through failure of inherit- 
able blood under the particular limitations of the grant, the lesser 
may continue as originally limited and is not necessarily 
extinguished with the greater (a). 

So also, where a title or dignity descends to coheirs, as to Abeyance, 
coparceners, it is not extinguished, but falls into abeyance and 
becomes vested in the King(^), who can terminate the abeyance 
by nomination of one of the coheirs (a). In the case of a commoner 

(h) 4 Co. Inst. 43, 44; see also Queensherry'a {Duke) Caae (1719), 1 P. Wms, 

582, 592. See also as to the refusal of offices, note (/), p. 387, ante. 

(t) See the references in the last note, and title Parliament. 

{k) See NeviVa Case (1604), 7 Oo. Eop. 33 a; 1 Bl. Com., 14tb ed., 402. 

Attainder having been abolished in all cases of treason and felony by tho 
Forfeiture Act, 1870 (33 d; 34 Yiot. c. 23), s. 1, can now, it seems, only be 
effected by Act of Parliament. 

g See 4 Co. Inst. 355 ; Shreivshury'a {Earl) Case (1612), 12 Co. Eep. 107 ; 

, Com., 4th ed., 370. 

(m) In the reign of Edward IV. George Nevill, Duke of Bedford, was degraded 
by Act of Parliament on account of poverty (4 Co. Inst. 355 ; 1 Bl. Com., 14th ed., 

402). See also Shrewsbury* $ (Earl) aupra^ at p. 108 ; Purheck Case (1678), 

Collins, Baronies by Writ (ed. 1734), 293, 306. In such a case the title would, 
it seems, bo extinguished. 

(n) No honour may be drowned or extinguished by surrender, grant, fine, or 
any other conveyance to the King. See resolution of the House of Lords, Lords’ 

Journal, Ist February, 1640. Tms principle must be applied at the present day 
to a peerage ostensibly surrendered in 1302 {Norfolk (PJarldom) Peerage Claim^ 

[1907] A. 0. 10). 

(o) See the Purheck Case (1678), Collins, Baronies by Writ (ed. 1734), p. 293 ; see 
also Lords* Journal, Ist February, 1640, where it was resolved by the House of 
liords that a peer cannot aliene or transfer the honour to any other person. See 
also Cruise, Dignities, c. 2, ss. 22 — 29. 

(j>) Shrewehury'e {Earl) Caee^ stfpm, at p. 106 ; B. t. Knowlea (1694), 12 Mori. 

Bep. 55. There is an old autiiority to the effect that a peer may be degraded 
by the Sng if he wastes his estate, out this is no longer recognised as the law 
(see 1 Bl. (%m., 14th ed., 4020* 

{q) Be la Warre*e {Lord) Caee (1597), 11 Co. Eep. 1,; Willoughhy de Brohe'e 
iLwrd} Caae (1696), CoDins, Baronies bj Writ (ed. 1734), 321, 325. 

(r) See FUxwaUer*e Caae (1670), Collins, Baronies by Writ (ed. 1734), 286; 

Cruise, Dimities, o. 4, a. 117. 

(«) See the references in note (r), eupra. 

m 8 m Lords’ Journal, 8th March, 1625 (Vol. HI., 535) ; Cruise, Dignities, 

0. 0, S. 30. 

(a) Loxdsf Journal, 18th April, 1768, lOth April, 1764, 13th April, 1764 
(Yol. 4Q3, 561 572 ; Uruiiie, Digpoitiss, p. 5, & 31 ; 12 Oo. Rep. 112. 
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Portland 
‘ harbours 


Creatiai. 


this is ejected by writ of summons, where a peerage is in question, 
or b;f letters patent in the case of a female ; m the case of a person 
holding a higher dignify, the lesser is, it seems, confirmed to him by 
the Ei^’s declaration under the Great Seal (b). But the King cannot 
extinguish the title when in abeyance or dispose of it to a 
stranger (q\ and whei\ only one of the coheirs remains such heir 
is entitled to the dignity (d). 

Saoi. 10 . — Porta and Harbours. 

Sub-Seot. I . — Creation of Porta and Harhoura, 

710 . At common law the Crown, by virtue of the prerogative, 
enjoys the exclusive right of erecting ports and harbours and of 
assigning their limits («), and this right may be exercised even 
where the soil is vested in a subject (/), though not so as to prejudice 
any right of property in the soil of the shore, or so as to interfere 
with oi&er vested interests (g). 

It is said that the right to create ports is not within the 
jura regalia of a county palatine, though the lord of the county 
palatine may be the owner of the franchise of ports and havens 
within the county palatine by grant or prescription (%). 

At common law ports and havens may be, it seems, created by 
proclamation where the ownership remains with the Crown (i), 
or may be granted to a subject by charter as a liberty or fran- 
chise (k)t or claimed by prescription with the right to take tolls 
and dues (1). In the last case the claim to a harl)onr toll or due 
need not be immemorial, since harbours may be created by grant 
within legal memory (m). 

But unless created by the authority of the Crown, however advan- 
tageous a particular place may be as an anchorage, it is not a legal 
port at common law, and there would, it seems, be no consideration 


(6) Graitie, Dignities, c. 5, s. 43. 

(c) Cruise, Dignities, o. 6, s. 37. 

(а) Ibid., s. 66; Willoughby de Broke'a (Lord) Case (1696), Lords’ Journal, 
9th January, 1696, 17th Janua^, 1696 (Vol. XY., 634, 643). For the law 
relating to peerages, titles, and dignities generally, see title Dionities. 

(«) Hale, de Portibus Maris, cap. 3, Hargrave, Law Tracts, 61. As to the 
ri^t of the Crown to create a port in modem times with the right to take port 
duties, see Jenkina v. Harvey (1636), 1 Gale, 23, per Paske, B., at p. 27. 

(/) Hale, de Portibus Moris, o. 6, Hargrave, Law Tracts, 73 ; Exeter Corpora- 
tion V. Warren (1844), 5 Q. B. 773. 

($r) Ibid, Though at common law a port may be created either by charter 
VC proclamation, where the bank or shore belongs to a third party, the right to 
unload upon the bank or shore does not pass under die ohc.rter. The usual 
course appears to have been for the grantee, or other owner, of the franchise 
or liberty of the port to secure the interest in the shore from the legal owners, 
as was done in the case of Hull (Htirggave, Law Tracts, 73, 74). 

(б) Ibid., 63. 

(i) iWa., 68. 

(k) Ibid,, 66, 66. The creation of ports by the Grown by way of franchise is 
recited in the statute 1 Eliz. o. 11, repealed 6 Geo. 4, o. 106. 

(0 Hargrave, Law Tracts, 68, and see Foreman y. WhitridUe (FreeFiabera 
and Dredgera) (1869), L. B. 4 H. L. 266 ; JvMna v. Sanaa (1886), 1 Gale, 23 ; 
SamUr OonoroSon r. Warren (1844), 6 Q. B. 778. 

(m) Jfrmna y. Haney (1886), 1 (rale, 28, per Pobxe, B., at pi 27. 
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for claiming anchorage or other dues (n\ unless under theiiathority 
of an Act of Parliament. 

711. Both the property in the soil and the libeAy or franchise 
of the port may become vested in the Grown *by prescription, and 
in such manner most of the ports of the kingdom appear to have 
become Vested, the Crown being the primd* facie owndl* of every 
^public port(o). 

712. At common law the Grown may not, in general, obstruct 
the trade of an ancient port vested in a subject, either by the 
creation of a new port within the limits or precincts^of the former 
or by restricting the arrival of ships there by conditions in future 
charters, for that would be in derogation of its former grant (p). 
But the Crown may erect a new port in the vicinity of an old one, 
although the trade of the latter maybe prejudiced thereby (q) ; and 
the Grown may, it is said, dissolve a port vested in* itself originally 
by proclamation, or erect another in its place ; and where an 
ancient port is vested in the Crown by prescription, a grant or 
charter of a new port may, it seems, contain restrictions on the 
trade of the former so as to bind the Grown, but not so as to bind 
the inhabitants of the former who have acquired prescriptive rights, 
the rule in such cases being that the Grown may derogate from its 
own rights but not from those of others (r). 

713. The Crown also enjoys at common law the general super- 
intendence and control of all ports, harbours, docks, and havens ($), 
but this right, together with the power of appointing ports and sub- 
ports, declaring their limits, and assigning quays for the landing of 
merchandise and the collection of customs, has been handed over by 
statute to various public bodies (a). 


(7i) Foremm v. WhitdaUe {Free Fishere and Dredgeri) (1869), L. E. 4 H. L. 266. 

(o) Hargrave, Law Tracts, 54, 72. 

(») Ibid., 60, 61. 

(q) Ibid, 

(r) Ibid, But as to tho right of closing ports, see what is said in the text 
and in note Ta), infra, 

(<) Hale, ae Portibus Maris, Hargrave, Law Tracts, 72, 87, 97. 

(a) As to the powers of the Treasury by warrant to appoint ports, 
sub-ports, havens or creeks in the United Kingdom or the Ohannel 
Islands and dedare their limits, and to appoint proper places within the 
same to be legal quays for tho lading and unlading of goods and declaring the 
bounds and extent of any such quays, and to appoint the ^rts and inland 
bonding places in the United Kingdom which are to be war^ousiug ports or 
places for the purposes of the Customs Acts in addition to those already 
appointed, see the Customs Consolidation Act, 1876 (39 A 40 Yict o. 36), 
88. 11, 12, As to the powers of the Customs Commissioners, subject to the 
direction of the Treasury, by order to apmove and appoint war^ouses or places 
of security in such ^rts or places, regulate the warehousing of goods, and by 
orders under their nands to appoint stations for the boarding or landing of 
customs officers, or places to be iterance wharves for the lading and unlading 
of goods, see ibid.^ ss. 12, 13. As to the powers of the Board of Trade with 
regard to the erection of piers, quays, wharves, jetties etc., see the Publio 
Harbcaira Act, 1806 (46 Gheo. 3, o. 163), amended by tho Harbours Transfer Act, 
1862 (26 A 26 Yict. c. 69) ; the General Pier and Harbour Act, 1861 (24 A 26 
Yict. G. 46), amended by the General Pier and Harbour Act, 1801, Amendment 
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^ Bitb^Sect. 2 . — Right of' Public Uht, 

714 . When once erected a port ought to he free and open 
to all to go and<nome (b), subject to the payment of proper tolls and 
does (c), and the Grcrirn could not, at common law, resume a port 
granted by charter or restrict its limits as originally created ((Q. 
The power<*of ascertaining the limits of all ports and of assigning 
wharfs and quays for the exclusive landing and loading of mer- 
chandise was, however, expressly conferred upon* the Grown by 
statute («), and the power, exercisable by warrant, of annulling 
the limit of any port, sub-port, haven, «oreek, or legal quay, 
appointed before or after the 24th July, 1876, and declaring the 
same to be no longer a port, sub-port, haven, creek, or legal quay, 
or of altering or varying the names, bounds, and limits of the 
same, subject to the preservation of certain existing interests, 
is now vested in the Treasury (/). 

The right of public user extends to ports vested in a subject by 
grant or prescription on payment of compensation (g), and the tolls 
and dues settled by grant or prescription must be moderate and 
reasonable (h). 

716. In time of peace the Grown may not, in general, restrain 
the free importation and exportation of goods by closing the ports 
or laying an, embargo on shipping (t) ; nor can the Grown in time 
of peace limn the importation and exportation of particular goods 
or goods g;enerally to particular ports (Ic). In time of war exporta- 
tion or importation may be restrained by the laying on of a 
general embargo where it ds warranted by necessity (1), or by the 


Act, 1862 (26 A 26 Yict o. 19), and the Harbour. Tranefer Act, 1862 (26 A 26 Viet, 
c. 69). A. to the ^wers of the Board of Trade to regulate the removal of 
hallart, see the Harbours Act, 1814 (64 Geo. 3, c. 169), amended by the Harbours 
Transfer Act, 1862 (26 & 26 Viet. c. 69). As to the powers of the Admiralty to 
regulate the mooring of vessels in aU ports and havens, see the Harbours Act, 
1814 (64 Geo. 3, c. 169). As to the relation of ports and harbours generally, 
see title Snimiro xsd Navioatioh. 


(b) Hale, de Portibus Haris, o. 7, Hargrave, Law Tracts, 84. But compare 
(fe«* C!m«( 1606), 2 State Tr. 371, where it is said that "the seaports are 

_ -rr* ' i. .1 “ ‘ 


Batec' 

the Sing’s gates, which he may open or shut to whom he pleases, and he has 
therein absolute power.” 

(c) Bee the references in note Q) on p. 458, ante. 

Id) 1 Bl. Com., 14th ed., 264. 

(a) See 1 Elie. c. 11, repealed by 6 Geo. 4, c. 105; 14 Oar. 2, (13 & 14 
Car. 2, Buffi.), c. 11, s. 14, repealed by 6 Geo. 4, c. 105. 

(/) See note (a), p. 459, ante, and title SniPPiira and Nayioatzon. 

Bdt y. Stennett Q800), 8 Term Bep. 606, 608 ; Hale, d3 Portibus Maris, 
c. 7; Hiu'graye, Law Tracts, 77. 

(h) Bolt y. Stennett, eupra, 

(«) Hale, de Portibus Maris, o. 9, Hargraye, Law Tracts, 97. A proclamation 
laying an embargo upon all yessels laden with wheat was issued in 1766 in 
Older to prevent famine. Parliament not being then sitting. This beitg dearly 
illegal (and contrary in particular to the statute 22 Cars 2, c. 13), it was founu 
necessa^ to indemimy tne advisers of the Crown and persons acting under the 
piodamation by the statute 7 Geo. 8, c. 7. 

A) Hale, de Fortibas Maris, o. 10, Hargrave, Law Tracts, 99, lOO, But see 
mm (a) on p. 460, eupra^ 

0 1 JtL 14tt «L, 270; WM. Dtb. (IMC^, 96h 
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fkromnlgation of blockades, tmd the necessity arising from pnblie ii* 
dan^ or a state of mx might* it is apprehended, fostify the The 
olosmg of the ports. Ocinage. 


Sbot. 11. — The Coinage'. 

^ Sttb-Seot. 1. — Legai Money Tokene, ^ 

716. The tokens known as money/’ which constitute a legal liogal money^ 
medium of exchange, consist in England either of coins (m) m^e 

and issued by the Grown under the exclusive powers it enjoys at 
common law, which are now for the most part regulated by 
statute (n), or of ban£ notes made and issued by the Bank of 
England under statutory powers, which constitute legal tender for 
all sums above five pounds, to the amount expressed in the note or 
notes tendered, except when offered by the Bank of England or 
any branch bank thereof (o). 

Sub-Sbot 2. — Legal Tender in Caine. * 

717. Every contract, sale, payment, bill, note, instrument, or Payment in 
security for money, and every transaction, dealing, matter and 

thing relating thereto or involving the payment of or the liability , 

to pay the same, must be made, executed, entered into, done, and 
had, according to the coins which are current and legal tender in 
pursuance of the Coinage Acts, 1870 and 1891, and not otherwise, 

(m) It is said by Lord Ooke that at common law the m^hey of England 
must consist of gold or silver (see 2 Co. Inst. 577) ; but this is no longer the 
law. Copper farmings and half-pence were first issued by Charles 11. in 1672 
and made legal tender by proolamation up to sixpence (see 1 Bl Com., 14th ed., 

277). Bronze coins are now authonsed by proolamation and statute as presently 
mentioned (soo p. 463, yost). 

(n) At common law the Crown enjoys the exclusive right of making and 
issuing money, though formerly this right was frequently granted out as a 
franchise and could be claimed by proscription (1 BL Com., 14th ed., 277). 

But in all oases the impression or stamping of coins was the King’s prerogative, 
and the grantees of the franchise had usually the stamp sent to them by the 
Exchequer. The denomination or value at which the coin was to pass current 
was also determined by the King in all oases, though he could not, it seems, 
debase or enhance the value below or above the sterlmg value (ibid. 277, 278 ; 

2 Co. Inst. 677 ; but as to enhancing or debasing the coinage, see contra 
1 Hale, P. C. 104). These prerogative nghts still exist, but have for the most 
part been placed upon a statutory basis, os wiU appear from what is said here- 
after. Where no such provision has been made by the Coinage Acts, 1870 
and 1891 (33 Viet c. 10 ; 64 & 66 Yiot. c. 72), His Majesty, with the advice 
of the Privy Council, is empowered by proclamation to regulate any matters 
relating to the coinage and the Mint within the present prerogative of the 
Crown, and to revoke or alter any proolamation previoumy made (Coinage 
Act, 1870 (33 Yict. c. 10), s. 11 (10), (11)). Every such proclamation comes into 
force on the date therein mentionea, and takes effect as if enacted by the Coinage 
Act, 1870 (38 Yict o. 10) ^ihid.). 

(o) But only so long as the Bank of England continues to pay its notes on 
demand in legal coin (Bank of England Act, 1833 (3 & 4 Will. 4, c. 98}, s. 6). 

The section is rather ambiguous in its wording, and it has frequently been read 
by writirs of text-books as making Bank of England notes legal tender for sums 
over £6 only. But it is submitted that the true construction is that given in the 
text, and that a £6 note is legal tender for a sum of £6. Such notes are not 
legal tender in Scotland or m Ireland ; see Bank Notes (Scotland) Act, 1846 
(8 dc 9 Yi<^- 0 . 38), a 16 ; Bankers (Ireland) Act, 1845 (8 4t 9 Yict c. 87), s. 6. 

As to notes generally, see title BArnoms Am BAincnro Ydl* L, pp. 670 
674; and as to tender, see also title Coimucr 
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sm. 11 . unless the same be made or executed according to the currency ol 
The some British possession or some foreign State (p). 

Coinage* 

— 718 . To be legally valid a tender of payment of money» unless 

Ugalt 0 &der. made in authorised -paper currency ( 3 ), must be made either — 
( 1 ) in coins which have been issued by the Mint in accordance 
with the previsions of the Coinage Acts, 1870 and 1891, and*’ which 
have not been called in by any proclamation made in pursuance of 
the Coinage Act, 1870 (r), and have not become diminished by 
wear or otWwise sc as to be of less weight than the last current 
weight provided by the Coinage Act, 187(\ or by proclamation 
under the Act (a) ; (2) in coins which have been directed to be 
current and legal tender by proclamation issued by the Crown 
under the powers conferred upon it by statute, or which it enjoys 
at common law (t). 

If tendered for the specific amount, or for more than the precise 
amount without a demand for change, or if the creditor can 
select his portion without giving change (u), such coins are a 


(p) Coinage Acts, 1870 and 1891 (33 Viet. c. 10. s. 6; 64 & 55 Viet. c. 72). 
BytheUnionwitliSootland Aot,1706(6 Ann. 0 . 11; 6 &6 Ann.o. 8, Ruif.), art. 16, 
the coin is to be of the same standard and value throughout the United 
£ingdom. 

(qj As to legal tender in paper currency see the text above and title Bankers 
AND Bankino, Yol. I., at p. 670. Nothing in the Coinage Act, 1870 (33 
Viet, c, 10), is to' prevent any paper currency, which under any Act or otherwise 
is a legal tender, iwm being a le^l tender (Coinage Act, 1870 (33 Viet. 0 . 10), s. 4).' 

S As to the calling in of lignt coins etc., see p. 472, post. 

Coinage Act, 1870 (33 Viet. c. 10), s. 4. As to the least current weight 
authorised by the Act, see p. 467, post, 

(t) Under the Coinage Act, 1870 (33 Viet. 0 . 10), s. 11 (6), (7), Crown is 
empowered with the advice of the Privy Council to direct— (1) that any coins 
other than gold, silver, or bronze sliall be current and be a legal tender for the, 


in such portion of Bis Majesty’s dominions as may be so specified, due regard 
being bad in fixing such rates to the weight and fineness of such coins as com- 
pared with the current coins of the realm. The power of legitimating forei^ 
coin is also enjoyed by the Crown at common law (see 1 Hale, F. C. 197 ; 1 Bl, 
Com., 14th ed., 277, 278). This power is now restricted by certain statutory 
prohibitions as to ^e importation of coins (see p. 473, j^st). The powers of the 
Crown as to legitimating coin do not appear to have been exercised as to the 
United Kingdom with regard to coins other than those mentioned in the Coinage 
Act, 1870 (33 Viet. 0 . 10} ; but in various British possessions the native currency 
is fi^uently retained and made current by Order in Council brought into force 
by proclamation. For an example of such an order see the Nigeria Coinage 
Order, 1906 (Stat. B. & 0*, 1906, p. 41). Coins of other material and denomina- 
tions than those mentioned in the Coined Act, 1870 (33 Viet. o. 10), axe frequently, 
made current in British possessions and directed to be coined oy the Mint by 
Order in OounciL For examples of such orders see the Nigena Coinage Order, 
1906, supra; the Straits Settlements Coinage Order, 1906 (Stat. B. A O., 1906, 
p. 46) r the East Africa and Uganda (Currency) Order in Council, 1906 (Stat. 
B. & 0., 1906, p. 38). 

(u) This would appear to be the combined eiSeot of Wad^s Caae (1601), 6 Co; 
Bep. 114 a, 116 a (where it la said that omne majuM wniinet in m minus^ and that 
therefore a tender of a larger sum includes the smaller, but where it appears 
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legal tender — (1) in the c'ase of gold coins for a p^ment of 
any amount ; (2) in the case of silver coins for a payment 
of an amount not exceeding forty shillings, bu^ for no greater 
amount ; (8) in the case of bronze coins for a payment of 
an amount not exceeding one shilling, but for ho greater 
amount (v). ^ ^ 

There must be actual production of the money to constitute a 
legal tender, unless dispensed with by express declaration or 
equivalent act of the creditor (w)^ but it is not necessary to produce 
the money, it seems, where more than the just amount is 
demanded {x). A tenSer of money in bags without showing or 
counting the amount has been held good (^); and, where the money 
is accepted, the party cannot afterwards object to any part, at least 
so as to enable him to take advantage of a term of the bargain 
conditioned on non-payment (a), though it is otherwise, it seems, if 
part of the money be bad (6). , 

Sub-Seot. 3 . — The Royal Mint. 

719. Except where the powers conferred upon the Crown of pro- 
claiming other coins to be current and legal tender are exercised (c), 
no pieces of motal, or mixed metal (d), of aay value whatever, may 
be made or issued except by the Mint as a coin or a token for 
money, or as purporting that the holder is entitled to demand any 
value denoted thereon (c). Persons acting in contravention of this 
provision are liable on summary conviction to a penalty not exceed- 
ing twenty pounds (/). 


sovoreigns for an amount of £6 178. 6<2. with a demand for change held b:ul) ; 
Rohineon y, Cooh (181 &}, 6 Taunt. 336 (whore the court inclined to the opinion 
that tender of a larger amount with a demand for change was bad). The tender 
of the larger sum is, however, good if the creditor does not object on the ground 
that it was more than the amount intended, or that he has no change, but upon 
some other ground, as that the sum claimed is more than the amount tendered 
{Cadman v. Lubbock (1824), 5 Dow. & By. (k, b.) 289; Black v. Smith (1792), 
Peake, 121). 

(v) Coinage Act, 1870 (33 Viet. c. 10), s. 4. 

(w) Thomas y. Evans (1808), 10 East, 101 ; Ready. Ooldring (1813), 2 M. & S. 
86 (production of pocket-book by an agent and offer to pay on going into 
a publiohouso hold a valid tender) ; ^oti v. Franklin (1812), 15 East, 428 
(offer by banker to pay the exact balance due, if any, held bad) ; and see 
Kraus v. Arnold (1822), 7 Moore (o. P,), 59; Evans y. J^kins (1815), 4 Gamp. 
156. 

Black V. Smith (1792), Peake, 121. 

Waders Case (1601), 4 Oo. Eep. 114 a, 115 a. 

^ Thid. 

h) Ibid., and see note {u), supra. As to tender, geuerally, see also tifcle 
CoNTRAcrr. 

(c) These powers are set out in note if), ante. 

(d) The words of the Act are : " No piece of gold, silver, copper, or bronze, or 
of any metal, or mixed metal.” 

(e) Coinage Act, 1870 (33 & 34 Yiot. o. 10), s. 5. 

(/) Ibid. Summary proceedings under the Act may be taken, and penalties 
under the Act recover^, in England before two justices of the peace, in the 
manner directed by the Summary Jurisdiction (England) AobeCibia., s. 18). As 
to theee Acts, see title Obihut^ LjlW and jE^oosdubb. Coinage Act, 
1870 (83 Viet. 0 . 10), also contains provisions relating to summary proceedings 
in Scotland, Ireland, and British postessiona (see ibid.). 




Sect. 11. 

The 

Coinage. 


Production of 
money 
necessary for 
valid tender.'" 


Exclusive 
right to coin • 
money. 



464 


OoNsmuTioiirAL Law. 


BWT. 11. 
The 

Cdnsge. 


MaBter of the 
Mint. 


Powers of the 
Treesury. 


In accordance with this provision, the whole of the le^al 
current coinage within the British dominions, except such native 
or other ourrenjjy as has been proclaimed legal tender in various 
portions of the British Empire (9), is made and issued by the Boyal 
Mint in London (h), or by the various branches thereof authorised 
and established by the .Crown (i). 

* 

720. The Chancellor of the Exchequer for the time being by virtue 
of his office is the master, worker, and warden of the Royal Mint 
in England and governor of the mint in Scotland, but he is not 
thereby rendered incapable of being elected to, or of' sitting or 
voting in, the House of Commons (fc), and no special salary or 
emoluments are attached to the post. 

The duties, powers, and authorities imposed on, or vested in, or 
to be transacted before the master of the mint may be (and in 
fact invariably are) performed by, or transacted before a deputy 
master appointed from time to time by the Treasury, whose duties 
are assigned and salary awarded by that body (Z). 

The number, duties, and salaries of the various other officers and 
persons employed in the Mint in the United Kingdom or elsewhere 
who are permanent civil servants, are such as may be fixed from 
time to time by the Treasury (?n), which is also empowered to make 
regulations and give directions (subject to the provisions of the 
Coinage Acts and any proclamation made thereunder) respecting 


(<7) Aa to the powers of the Crown to proclaim foreign coins legal tender, see 
p. 462, ante. 

{k) The Boyal Mint was originally established in the Tower of London, 

. but removed thence to the present Mint on Tower Hill in the year 
1810. 

(t) By 8. 11 (8) of the Coinage Act, 1870 (33 Viet, c, 10), the Crown, with the 
advice ol the Privy Council, is empowered by proclamation to direct the estab- 
lishment of any branch of the Mint in any British possession, impose, and 
determine the application of, charges for the coinage of gold thereat, and deter- 
mine the extent to which such branch is to be deemed part of the Mint, and to 
which coins issued therefrom are to be oiurent and legal tender and to bo deemed 
to be issued from the Mint. Branch mints are at present established in 
Canada, at Ottawa, and in Australia, at Sydney, Melbourne, and Perth, under 
the control of deputy masters and superintendents. As to these and the extent 
to which coinage Acts are applicable, see, as to Ottawa, Order in Council and 
Proclamation, 2nd November, 1907 (Stat. B. & 0., 1907, p. 38); as to Perth, 
Order in Council, 8th Pebruary, 1896, as amended by Order in Council, 
7th March, 1898 (Stat. B. & O. Bev., Yol. II., Coin, p. 32); as to Melbourne, 
Proclamation approved by the Privy Council, 17th September, 1 900 (Stat. B. & 0. 
Bev., Yol., n. p. 38); as to Sydney, Proclamation, 17th September, 1900 (Stat, 
R & 0. Bev., Yol. II., Coin, p. 41). There are also mints established at 
Calcutta and il^mbay in India (see the Annual Beport of the Deraty Master 
and Comptroller of the Mint, 1907, Pari. Pap., Od. 4188, 1908). foe Coinage 
Acts do not apply to any British possession unless extended thereto, either in 
whole or in pm, and with or without modification, by proclamation (Ooinaga 
Act, 1870 (33 Viet. c. 10), ss. 11 (9), 19). 

Ibid., 8 . 14. 

(Q lUd., 88. 14, 13. 

(m) IHd., BS. 13(1), 15. The ofi^rs at present so impointed, in addition to 
the deputy master and engraver of His Majesty’s, seals, are the chief, senior, 
and staff derks, a supenntendent, and an assistant superintendent xd the 
<^imtive department, together with a diexnist ^^4 assayer ai4 assistant 
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the general mana^ment of the Mint, and to revoke and, alter such 
regulations and directions (n). ' The 

Gobiage. 

721. Gold bullion brought to the Mint, by 2ny person must • 

(except as mentioned hereafter) be assayed,’ coined, and delivered 

out to such person vfithout any charge therefor or for \raBte in 
coinage. • No undue preference is to be sho’vrn, and p^ons are to 
have priority according to the time at 'which the bullion is brought 
to the Mint (o). The Mint may, however, refuse to receive, assay, 
or coin the bullion, if the whole of it is such that it cannot be 
brought to the standard of fineness required by the Coinage Acts 
of 1870 and 1891 without refining soma portion of it (p). Where 
the bullion is finer than the standard fineness required by the 
Acts, such additional amount of coin as is proportionate to the 
superior fineness is to be delivered to the person bringing the 
bullion (q). , 

Such sums as may be necessary for the purchase of bullion, 
m order to provide supplies of coin for the public service, may 
be issued by the Treasury from time to time to the master 
of the Mint out of the growing produce of the Consolidated 
Fund(r). 

The sums received in payment for coin produced from bullion 
purchased, and all fees and payments received by the master or 
any deputy master or officer of the Mint as such, are (except where 
otherwise provided by proclamation in the case of any branch 
mint in a British possession) to be paid into the receipt of the 
Exchequer and carried to the Consolidated Fund («). 

Sub-Sect. 4. — Dimeiisions, Designs^ Denominations and Standards ^ 

of Coins, 

722. At common law the Crown enjoys the exclusive right of PrerogatiTe 
fixing the dimensions, designs, denominations and standards of righuasto 
weight and fineness of the various current coins (t). The exercise of 


fn) Coinage Act, 1870 (33 Yict, c. 10), a. 13 (2). 

(o) Ibid., 8. 8. Bullion is in fact seldom or never taken to the Mint by 
private firms or persons, but is sold to the Bank of England, which is bound to 
purchase it at the rate of £3 17s. 9d, per ounce of standard gold in exchange 
for bank notes, the Bank being entitled to require the bullion to be melted and 
assayed at the expense of the person tendering it (Bank Charter Act, 1844 
(7 & 8 Yict. 0. 32), 8. 4 ; and see title Bankers and Banking, Yol. I., 
p. 571). 

(p) Coinage Act, 1870 (33 Yict. c. 10). As to the standard of fineness, see 
(r) Ibid., e. 9. 

{8) Ihid; B. 10. As to the Exchequer account at the Bank of England and 
the Consolidated Fund, see title Bevenub. 

(t) 1 BL Com., 14th ed., 277, 278. TVhere in early days the making of coins 
was granted out by the Kinff in the form of franchises to monasteries and others, 
liie Kjng always retained the right of regulating the stamp or impressi^ and 
denomination, and the grantees of such franchises bad usually the Ihtciiequer 
stanm sent to them {find., 277). 97he standard is determined by the we^ht 
and mieness, and when of the true standard is termed “ sterlmjg ’* or esterling,” 
(deny. nnoeTtam, but probably from esterlingi, oasterlingi, or early Saxon 
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these prerf^ative rights with regard ib the dimensions, designs, 
and denominations of coins is now made subject to the advice 
of the Privy Ooajocil(t(), whilst the standards of weight and fine* 
ness are fixed by statute (:c), but powers of varying the same 
within certain limits are allowed to the Grown, subject to similar 
advice (y). . , ^ 

The designs for the present coinage legally current m the 
United Kingdom are fixed by proclamation («), whilst the materials 
(namely, gold, silver, or bronze) (a) and the denominations are those 
mentioned in the Coinage Act, 1870 (b), certain of the silver coins 
so mentioned being issued in each year onty for purposes of the 
King’s Maundy money (c), whilst certain of the gold coins are 
seldom issued (d). 

723 . All coins made at the Mint of the denominations mentioned 
in the Coinage Act, 1870, are to be of the weight and fineness 
specified thereby ; and if since the 4th April, 1870, any other coin 


traders ; see 1 Bl. Com., 14th ed., 277, 278, note (y)). All coin was directed to be 
made of sterling metal by the statute 25 Edw. 3, o. 13, now repealed. The 
standard was, however, subject to variation by the Crown, though the coin 
could not be debased or enhanced, it seems, below or above the sterling value 
(see i6id., 278 ; but see ctyiiira, 1 Hale. P. C. 19H, which has long romainS fixed 
as at present (1 Bl. Com., 14th ed., p. 277, note (x)). As to the present standaifi, 
see pp. 467, 468, post. 

(u) By the Coinage Act, 1870 (33 Viet. o. 10), s. 11 (1), (2), His Majesty 
is empowered, with the advice of the Privy Council, by proclamation to deter- 
mine the dimensions of and design for any coin, and the denominations of 
coin, to be coined at the Mini The usual course is for the proclamation to 
be approved by Order in Council. 

(xS See pp. 467, 468, poet. 

iy) See p. 468, post. 

{z) The designs for the present coins were approved by Orders in Council of 
the 10th ^December, 1901, and 13th Januai^, 190*2, approving proclamations 
previously issued (see Stat. R. & O. Rev., Yol. II. , Coin, pp, 46 — 49). Not- 
withstanding the change in the royal title by proclamation of 4th November, 
1901 (see p. 3G0, ante)^ all gold and silver coins cuiTent on that date, and there- 
after to be coined by authority of the Crown, are to be current and lawful 
money until the royal pleasure is otherwise declared (Piuclamation, 4th 
November, 1901, Stat. R. & O. Rev., Yol. I., Arms, p. 12). 

(a) As to the power of the Crown to proclaim coins of metals other than these, 
see note U), p. 462, ante. 

(b) 33 Viet. c. 10. As to these, see note (e), p. 467, post. The dimensions and 
denominations of the present coins were originally authorised by various pro- 
clamations under statutes 56 Geo. 3, c. 68, and 12 & 13 Viet. c. 41, both now 
regaled. (For the proclamations, see Stat. R. & O. Rev., Yol. II., Coin. The 
gold and silver coinage of Ireland wan assimilated with that of England by 
proclamation of the 20th Docember, 1825, under the statute 6 Geo. 4, c. 79, now 
repealed (see ibid., v. 8}.) 

(e) The King’s Maundy money consists of silver groats (or feu^enny |>iecbs), 
threepenny, twopenny, and penny pieces (for the proclamation relating to 
the pi-esent designs, see note (s), supra). It is issued in each year to be dis- 
tributed as a royu bounty by the Eingrs almoher on Maundy Thursday (deriv. 
mandutim, middle Engliw mauTidee. or matmd, a command (see Skeat, Etym. 
Diet 359 ; Langland, Fiers Plowman, ed. by Whitaker, 140, the “ command’* 
being that given in St. John’s Gospel, c. 13, v. 34, ** to wash one another’s 
feet.” This practioe hae not been observed since the reign of James II., but 
the distribution ot alms still survives). Maundy Thursday is the Thursday 
before Easter. 

These are the filre*pound and two-pound pieces. 
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of gold, ^ver, or bronze of any other denomination is coined 
at me Mint, such coin mnet be of a \reight and fineness bearing Tbe 
the, same proportion to the weight and fineness so specified as Coinage, 
the denomination of such coin bears to , the 'denomination so • 

mentioned (e). 

In the making of coins, however, a remedy ^r variation Remedy 
from lihe standard weight and fineness specified as above) is to aUowanoe. 
be allowed of an amount not exceeding the amount specified 
by the Coinage Acts, 1870 and 1891 (/). Tbe amount of the 
remedy so allowed may be diminished in the cose of any coin by , 

(e) Coinage Act, 1870 (33 Yict. o. 10), e. 3. The standard weight and fineness, 
as set out in the First Schedule, are os follows : — 


Denomination 
of Coin. 


Gold : 

Five pound • 
Two pound 
Sovereign , . 
Half-sovereign 

Silver : 

Grown • • . 
Half-crown . 
Florin . . . 
Shilling . . . 
Sixpence . . 
Groat or Four- 
pence . . . 
Threepence 
Twopence . . 

Penny , . . 


Bronte : 
Penny , . 
Hal^enny . 
Farthing . 


Standard Weight. 

Least Current Weight. 

Standard 

Fineness. 

Imperial 

Weight. 

Grains. 

Metric • 
Weight. 
Grams. 

Imperial 

Weight. 

Grains. 

Metric 

Weight. 

Grams. 

016-37239 

39*94028 

612-60000 

39-68935 


Eleven - twelfths 

246-54895 

15*97611 

245-00000 

15-87674 


uuo ono 

123-27447 

7-98805 

122-60000 

7-93787 


bWOillJl BJLLQyi or 

61-63723 

3*99402 

61-12500 

3-96083J 


AlAAlAUOLIUaA JAUO^ 

ness, 916*66. 

436*36363 

28-27690 

- 




218*18181 

14-13796 

— 

— 



174-54o45 

11-31036 

— 

— 


Thirty-seven - for- 

87-27272 

5*65518 

— 

— 


tieths fine silver, 

43-63636 

2-82759 

— 

— 


three - fortieths 






alloy ; or mille- 

29-09090 

1-88506 

— 

— 


simal fineness, 

21-81818 

1-41379 

— 

— 


925. 

14-64346 

0-94253 


— 



7-27272 

0-47126 

— 

— J 



146-83333 

9*44984 


— 1 


87-60000 

6-66990 

— 

— 


Mixed metal, cop- 

43-76000 

2-83495 

— 

— 


per, tin, and sdna 



— 

— 




As to the power of the Grown to determine the current weight of legal tender 
by proclamation, see p. 468, post. The weight and fineness as spooified in the 
schedule above were originally provided by the statute 56 Qeo. 3, o. 68, by 
which the gold coin of Great Britain ^d Ireland was to hold the weight and 
fineness prescribed by the then existing Mint iudonturo— namely, that there 
should be 934 sovereigns and one ten-shilling piece contained in twenty pounds 
weight t|:oy of standard gold, of the fineness, at the trial of the same, ox twenty- 
two carats fine gold and Wo carats of allo^ in the pound weight troy ; and as to 
silver coins, that there should be sixty shillings in eveiy pound troy of standard 
silver of the fineness of eleven ounces two ^nnyweights of fine i^ver and 
eighteen pennyweights of alloy in every pound weight troy. See also note (f), 
p. 465, ante, 

(/) Coinage Act, 1870 (33 Yiot. o. 10), s* 3, and Sohed. L» ae amended bj 
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Saov. 11. pieool«natiq|i issaed by His Majesty with the advioe of the Privy 
The Ootmeil( 9 ). 

Coigage. In a similar ipanner the Crown is empowered, within certain 
limits, to determine the weight at which coins are to be a current 
or legal tender (h). 

Trial plates, 724 . For 'determining the justness of the gold and silver coins ol 
the realm issued by the Mini the Board of Trade are to cause new 
standard trial plates pf gold and silver to he made and duly verified 
from time to time when necessary. The standard fineness of such 
plates is to be in conformity with the provisions of the Coinage Act, 
1870 (i), and all such standard trial plates as existed on 4th April, 
1870, or have been or may be made after that date, are to be in the 
custody of the Board of Trade O'). The performance of all duties 


the Ooinage Act, 1891 (84 & 56 Yiot. o. 72), s. 2, and Schedule. The remedy 
80 allowed is aa follows : — 


Remedy AUowance. 


Denomination 
of Coin. 


Gold: 

Five pound . 
Two pound. . 
Sovereign . . 
Half-sovereign 


Silver:* 
drown . . 
])oable florin 
Half-crown 
Florin . . 
Shilling . . 
Sixpence . 
Groat or Four 
jMnce . . 

Threepence 
Twopence . 
Penny . . 


Standard of 
Fineness. 


Weight per Piece. 


Millesimal 

Fineness. 


Imperial Graina 


Metric Grams. 


Eleven - twelfths 
fine ^Id, one- 
, twelfth alloy, or ^ 
millesimal flne- 
ness, 916*6. 


1*00 

0*40 

0*20 

0*15 


0*06479' 

0*02592 

001296 

000972 


Thirty-seven for- 
tieths fine silver, 
three - fortietiis 
alloy, or mille- 
simal flueness, 
925. 


2000 

1*678 

1*264 

0*997 

0*578 

0*346 

0*262 

0*212 

0*144 

0*087 


0*12961 

0*1087 

0*0788 

00646 

0*0375 

0*0224 


4 


0*0170 

0*0138 

0*0093 

0*0056 


Bronze: 
Penny . . 

Fart^g ^ . 


] Mixed metal, cop- 
per, tin, and zinc. 


2*91666 
1*75000 
0 87500 


0*188991 
0*11339 } 
005669J 


None. 


{g) Ooinage Act, 1870 (33 Viet. c« 10), b. 11(3). 

^i) Ibid*, B. 11 (4). See p« 472, poet, 

(t) 33 Yi^ 0 . 10. For the standard fineness of the various denominations, 
see note (e) on p. 467, ante. 

U) Ihid.f 8. 16. This provision also applies to all books, dqciunents, and 
irags used in connection therewith, or in relation thereto. The standard 

K etc. are to be kept in snob plaM and in msh manner as the Board of 
nay from time to tbn# direet {ibid.). 
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in relation to such trial plates is to be part of the business of the 
Standard Weights and Measures Department of the Board of 
Trade (*). 

The secondary or Board of Trade stapdards of the various 
coin weights as provided by statute (Q are in the custody of the 
Boar4 of Trade (m), and the master of tl^e Mint is to cause copies 
of such i^tandard weights to be made from time to t&e, and once 
at least in every year the Board of Trade and the master of the Mint 
must cause the copies to be compared and duly verified with the 
standard weights in the custody of the Board of Trade (n). 

All coin weights fised for trade purposes must be verified and 
stamped with a mark of verification by the Board of Trade ; unless 
so stamped they are not just weights, and any person using them 
is liable to a fine not exceeding fifty pounds (o). 

All weights for weighing coin which were marked at the Mint or 
by any proper officer before the 4th April, 1870, are to be deemed 
to have been marked under the Coinage Act, 1870 (p). 

Sttb-Seot. 5.— TAe Trial of iho Pyx. 

725. For the purpose of ascertaining that the coins issued by the 
Mint have been coined in accordance with the Coinage Acts, 1870 
and 1891, a trial (termed the trial of the pyx (j)) must be held at 
least once in every year in which coins have been issued from the 
Mint (r). 

The rules and procedure to be observed at such trial are regu- 
lated by Order in Council («) under the Coinage Act, 1870 (0> and 
are as follows: — 

A warrant, in the form provided, is issued by the Com- 
missioners of the Treasury, signed by any two or more of them, 


(A) Coinage Act, 1870 (33 Viet. c. 10), s. 17. See generally, title Weights 
AND MEASTTBES. 

g Weiffhtp '^*'')l^8iu‘es Act, 1878 (41 & 42 Viet, o, 49), s. 8, Sched. IE. 

^) Ihid„ . ^36. See title Weights and Measures. 

(n) Coinage Act, i 10 (33 Viet. c. 10), s. 17. 

(o) Weights and Measmres Act, 1878 (41 & 42 Viet. o. 49), s. 31. The Board 
of Trade must cause all such coin weights to be compared with the standard 
weights on payment of a fee not exceeding five shillings. If just, such weights 
ore to be stuped with a mark approved by the Board of Tr^e and publiwod 
in the London (^zette (fbid,, s. 39). Sco also title Weights and Measures. 

(p) Coinage Act, 1870 (33 Viet. o. 10), s. 20 (2^. 

Iq) The pyx is the name given to the chest m which the sample coins are 
deposited for the purpose of the trial. 

(r) Coinage Act, 1870 (33 Viet. o. 10), s. 12. 

la) Trial of the Pyx Omer in Council, 1371, and amending Order in Council, 
1901 (Stat. B. 0. Kev., Vol. II. , Coin, pp. 60 — 66). These orders apply 
to coins issued by any branch mints which are for the time being subject to 
trial. 

(Q 33 Viet. 0 . 10, 8. 12. His Majesty is empowered, with the advice of 
the Privy Council, to make reflations by order from time to time respecting 
the trial of the pyx and all matters moidental thereto, and in paimoular 
the following:— -(1) The time and place of the trial; (2) the setting apart of 
coins for the trial ; (3) the summoning of a jury of not less than six com- 
petent freemen of the Mystery of Goldsmiths of the City of London or o^er 
oomp^nt persons ; (4) the attendance at the trial of the jury, and of the proper 
officers of the Treasury, the Board of Trade, and the Mint, the production of 
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appointing •a for the trial to be held at the Goldsmiths’ Hall, 
in the City of London, or, it that place is not available, then at 
such other placa as the Commissioners think fit. This war- 
rant is delivered to the King’s Remembrancer, who presides at 
the trial (a).* 

Notice of 4he time appointed for the trial must subspqifiently 
be issued by the Treasury to the King’s Remembrancer, to the 
Board of Trade (who are to be required to produce the standard 
trial plates and weights etc. at the trial), to the deputjr master of 
the Mint, and to any other persons whose •presence is thought 
necessary (&). 

726* The jury is summoned by precept issued by the Com- 
missioners of the Treasury to the prime warden and wardens of 
the Goldsmiths’ Company informing them of the day and hour 
appointed for the .trial, and requesting them to summon a jury of 
not less than six of the company’s freemen of the Mystery of Gold- 
smiths of the City of London, or of other competent persons, to 
attend at the trial (c). 

The oath, in the form provided by the Order in Council, is 
administered to the jury by the King’s Remembrancer or 
master {d). 

727. The coins to be used at the trial must be set apart by the 
master or deputy master of the Mint, or, on such occasions as the 
Treasury think fit, by some other person appointed by them (e). 

tko coins set apart, and of the standard trial plates and standard weights ; 
(5) the proceedinea at, and conduct of, the trial, the nomination of a presment, 
the swearing of toe jury, and mode of examining the coins; (6) the recording 
and publication of the verdict, the custody of the record thereof, and the 
proceedings (if any) to be taken in conBeq|uonoe of such verdict. Every such 
order takes effect from the date named uierein as if it formed part of the 
Coinage Act, 1870 (33 Viet, a 10), and may be revoked or altered by any 
subsequent order under the Act {ibid,). 0*0646 1 ' 

(a) Tri^ of the Pyx Ordor^in Council, 1871^,;^ 0*037r Kjy., Vol. II., 


Exchequer, and Common Pieas Divisions into the King’s Bonch Division (see 
Order m Council, 16th Docember, 1880), apply to any of the masters attached 
to the latter division. The trial may be adjourned by the Bang’s Kemembraucor 
or master froiu time to time and from place to place (Trial of tho Pyx Order in 
Council, 1901, B. 5). The trial of coins coined in England, and in any one or 
more branch mints, may be included in the same warrant, but separate 
examinations of and verdicts with regard to coins coined in England and at any 
branch mint must be made Uhid.^ s. 2 (2) )• 

(A) Trial of the Pyx Order in Council, 1871 (Stat. E. & 0. Rev,, YoL IT., 
Com, p. 62). The first three notices are to be served by delivering the same to 
the King’s Remembrancer and at the offices of the Board of Trade and the Mint 
respectively (ibid.), 

(c) Ibid. 

(a) Ibid, As to the occasion when a master presides, see note (o), supra. 

(s) Trial of the Pyx Order in Oouncil, 1871, and amending Order in 
Gounoil^ 1901, s. 3 (Stat. B. & O, Rev., Vol. II., Coin, pp. 53, 55), Any person 
00 aimmted shall, so far as his appointment extends, act for the purpose tinder 
the TSial of the Pyx Orders in Ootmdl, 1871 and 1901, in the place of the master 
or deputy master of the Mint, or in the case of a branch mint, the master of 
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In the ease of gold coins, one coin is to be set (mart ont of 
each two thousand ready for issue (/), and, in tne case of 
silver coins, one coin ont of each journey weight of sixty pounds 
(ff)‘ These coins must be sealed up in separate packets at 
the Mint before being taken to the trial and must be eo produced 
there (h). 

The jury are directed to ascertain that the numler of coins 
in each packet corresponds with the numWs represented by the 
officers of the Mint, and to take from each packet so many coins as 
they think necessary for the purposes of the trial. 

Each of these coids must be weighed by or in the presence of 
the jury to ascertain whether they are within the remedy allowed 
as to weight. 

The coins so taken out and weighed must be melted by the jury 
and the resulting ingot assayed and compared with the standard 
trial plate to ascertain whether it is within th^ remedy allowed 
as to fineness (i). 

The residue of the coins must then be weighed by the jury in 
bulk to ascertain whether they are within the remedy as to weight, 
and such number of gold and silver coins are then to be taken 
therefrom as the jury think fit and assayed separately (k). 

728. The finding of the jury must show or specify : — (1) Whether 
the ingot (0 (obtained and assayed by them in the manner 
described above) is or is not within the prescribed remedy or 
variation from the standard of weight and fineness (m) ; (2) the 
amount of variation (if any) from such standard weight and fine- 
ness ; (8) the weight and millesimal fineness of the coins which 
have been separately weighed and assayed (n). 

The verdict of the jury must be reduced into writing by the 
Eing’s Bemembrancer or master presiding, who must authenticate 
it by reading it aloud publicly in the hearing of the jury. The 
written verdict must then be signed by each of the jury and the 
president, and, after being attached to the Treasury warrant, must 
be taken by or delivered to the King’s Bemembrancer and filed 
or deposited of record in his office (o). 


the mint or the deputy master of the branch mint {ibid.). In the application 
of the provisions of the Trial of the Pyx Order in Oouncil, 1871, to a branch 
mint as to the setting apart of coins for trial, the deputy master is to be con- 
strued to be the deputy master of the branch mint {ibid., s. 2 (3) ). 

(/) Ibid. 

{^) Trial of the Pyx Order in Oouncil, 1871 (Stat. B. & O. Bov., Vol. 11., 
Oom, p. 83). 

(h) Ibid. 

{() Ibid. The Order in Council refers to the Coinage Aci^ 1870 (33 Yict. 
e. 10), only, but the remedy as to weight and fineness u now regulated by tho 
Ooina^eAct, 1891 (84 & 65 Yict. o. 72). See p. 468, ante. 

|l) This word should be in the plural, it seems, as under the directions there 
ivoiud be two ingots, one of gold and one of silver. 

{m) See note (0, supra. 

(n) Trial of the P^ Order in Coimcil, 1871 (Stat. B. & 0. Bev., Yoh II., 
Oom, p. 53). 

(o) Ibid., pp. 51, 53. 
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The King’s Bemembrancer must oause a copy of the verdict 
and warrant to be delivered to the Oommissioners of the Treasury 
to be kept in thecTreasni^. The Commissioners of the Treasury 
must cause two other copies to be made and delivered, one to the 
Board of Trade to be kept and preserved there, the other to the 
deputy master of the. Mint to be kept and preserved ^t the 
Mmt ip). 

The Commissioners of the Treasury must also cause the verdict 
to be published in the London Gazette (q). 

Those provisions as to the trial of the pyx apply wd extend to 
the trial of any coins coined at any branch of the Mint which are 
for the time being subject to the trial of the pyx (r). 

Sub-Sbot. e . — Calling in Light Coin, 

739. His Majesty, with the advice of the Privy Council, may 
from time to time*by proclamation determine the weight (not being 
less than the least current weight specified in the Coinage Act, 
1870 (s) ) below which a coin, whether diminished in weight by 
wear or otherwise, is not to be a current or legal tender ; and call 
in coins of any date or denomination, or any coins coined before the 
date in the proclamation mentioned (t). 

Any gold coin below such least current weight (a), or called 
in by proclamation, and which is tendered to any person in pay- 
ment, is directed to be cut, broken, or defaced by such person or 
others, and the loss is to be borne by the person tendering the 
same (b ) ; but if the coin so cut, broken, or defaced is not below 
the current weight, or has not been called in by any proclama- 
tion, the person cutting, breaking, or defacing the same is to receive 
it in payment according to its denomination (c). Any dispute 
arising under this provision may be determined by a summary 
proceeding (d). 

730. Light gold coins not called in by proclamation, and which 
are below such least current weight, must, if they have not 


(p) Tosl of the Pyx Order in Council, 1871 (Stnt. B. & 0. Eev., VoL 11., 
Coin, p. 64). 

(q) Ibid, 

(r) Trial of the Pyx Order in Ooonnl, 1901, s. 2 (1). See also note (t) on 
p. 404 and note («) on p. 469, ante. 

(«) The power of decryii^ or calling in ooins is aleo enjoyed by the Crown at 
common law (see 1 Hale, P. C. 197 ; 1 £1. Com., 14th ed., 278). 

(<) Coina^ Act, 1870 (33 Yict. c. 10), a. 11 (4), (6), The following cmn. have 
been called in by prodamation, and are therefore («em62e) no longer legal tender ; 
Silver ooins ourrent before the 22nd June, 1816; copper coinage opined pre- 
viously to December, 1860; pre-Yiotorian gold coins (see prodamauons . 
let Harch, 1817 ; 13th May, 1869 ; 22nd November, 1890, Stat. A. A O. Bev., 
Yol. n.. Coin, pp. 3, 21, 26). No prodamation appears to hare been issu^ 
determining the least current weight. 

(o) 33 Yict. 0 . 10; see p. 466, ante. 

(6) Coinage Aot, 1870 (38 Yict o. 10), s. 7. No penalty is attached to 
the non-performance of this direction, which appears to be seldom oanied 
out. 

(c) Ibid. 

Ibid. As to summary proceedings under the Act, see note (/), p. 468, 
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been illegally dealt with(e), be ezbhanged or paid for^by or on 
behalf of the Mint at their nominal value. Snoh ooins mast be 
tmdered at the Bank of England in London daring basiness 
hoars, in parcels of a nominal value of not Jess that £100, which 
most be left at the Bank before exchange or ijayment for such 
reasonable time as may be necessary to determine whether any 
coin has been illegally dealt with (/). 

The expense of exchanging light gold coins is met by the interest 
of a fund charged upon and issned out of the Gonsoudated Fund, 
under statutory authority for that purpose (g). 

Sub-SxoTh7 . — Importation of Coint. 

731. At common law the Crown enjoys the exclusive right of 
legitimating, or making current, foreign coins by proclamation (h\ 
and this right, together with the right of prohibiting the importa- 
tion of foreign coins (i), has now been placed hpon a statutory 
basis {k). The right of legitimating foreign coin does not appear 
to have been exercised with regard to the United Kingdom (I). 

732. Certain coins and classes of coins are prohibited from 
being imported or brought into the United Kingdom, and if so 
imported or brought are forfeited and may be destroyed or other- 
wise disposed of as the Commissioners of Customs may direct (yh). 
This prohibition applies to the following coins : — (1) False money 


(e) Coins impaii’ed, diminished, or lightened otherwise than by fair wear and 
tear, or defaced by having any name, word, device, or number stamped thereon, 
whether diminishod or lightened thereby or not, are to be deemed to have been 
illegally dealt mth for the purposes of this provision ; and loss of weight, in a 
sovereign or half-sovereign, exceeding three grains from the standard weight 
is prirnd facie evidence that the coin has been impaired, diminished etc. other- 
wise than by fair wear and tear (Coinage Act, 1891 (54 & 55 Yict. c. 72), 
s. 1 (2), (3)). 

(/) Order in Council, 16th March, 1892 (see Stat. E. & 0. Eev., Vol. II., 
Com, p. 27), issued under the Coinage Act, 1891 (54 & 55 Yict. o. 72), 
a. 1 (1). 

(y) The sum of £400,000 was directed to be charged on and issued out of tho 
Consolidated Fund in the year 1892, and, so far as it was not immediately 
required, to be invested as the Treasury might direct and the interest applied 
towards meeting the expenses of the exchange of light gold coins by the Mint 
under the above provision (Coinage Act, 1891 (54 & 55 Yict. c. 72), s. 1 (4)). 
In 1893 a further sum of £250,000 was directed to be charged on, and from 
time to time issued out of. the Consolidated Fund subject to the same provisions 
(Coinage Act, 1893 (56 A 57 Yict. o. 1), s. 1). 

(h) 1 BI. Com., 14th ed., 278. It is said that at common law oomparisoa 
must be had with the standard of our own coin, otherwise the consent of 
Parliament would be necessary {ibid,), 

(i) There can be little doubt that the Crown enjoys this right at common 
law, since it enjoys tiie general right of decrying or msMug coin no longer 
current (see i5id., 278). 

(A;) As to the power of legitimating foreign coin conferred upon the Crown 
^ 6. 11 (7) of the Coinage Act, 1870 fSd Yict. o. 10), see note (Q, p. 462, onto. 
Foreign com may he prohibited by proclamation under the Customs Amendment 
Act. 1886 (49 & 50 ‘Viot. o. 41). See p. 474, poet 

(2) This right is, however, uequently^ exercised in foreign possessions wheiw 
there is a native ouxrenoy already m existence. 

(m) OuatomB Consolidation Act, 1876 (39 ft 40 Yict. o. 36), s. 42. 
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or counterfeit sterling (n); (2) silver of the realm, or any money 
purporting to be such, not being of the established standard in 
weight or ^eness (o); (8) imitation coins (p), unless permitted 
in a particular instance by the Commissioners of Customs acting 
under the« direction of the Treasury (j) ; and (4) coins coined 
in a foreigjj country and prohibited from importation by procla- 
mation (r). * ^ ^ 

The importation into the United Kingdom of all coins coined 
in any foreign country other than gold or silver coins is pro- 
hibited («). 

The importer, owner, or consignee of •any bullion or coin 
imported into Great Britain or Ireland, not being small parcels 
forming part of the baggage of passengers, must within ten days 
after the landing of the same deliver to the collector, or other 
proper officer of customs, a full and true account thereof including 
its weight and vajue (t). Neglect of this duty entails a forfeit of 
twenty pounds (a). 

Sect. 12. — Weights and Measmes* 

733. At common law the Crown, it is said, enjoyed the right of 
regulating the standards of weights and measures (/;), but these 


(n) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 42. 

(o) Ibid, 

(jo) As doiined by the Eeyonue Ao^ 1889 (52 & 53 Viet. c. 42), a. 2 (1). If not 
Bntish, the following are imitation coins within the meaning of the Act: — (1) Any 
piece of ^Id, silver, copper, or bronze, or of metal or mixed metal, piiiporting 
to bo a ^ritish coin, or a token for British money, or bearing any word or 
device which indicates or may reasonably be taken to indicate that ,the holder is 
entitled to demand any value in British money denoted thereon ; (2) any medal, 
cast, coin, or other like thing made wholly or partially of metal or any metallic 
combination,' and resembling in size, figure, and colour any British coin, or 
having thereon a device resembling any device on any British coin, or being so 
fomed that it can by gilding, silvering, colouring, washing, or other like 
process be so dealt with as to resemble any British com {ibid,, s. 2 (3), (a), (b) ). 
In this section the term ** British coin " means any coin coined in or for any of 
the King’s mints, or made lawfully current by proclamation or otherwise in any 
part of the King’s dominions, whether withm the United Kingdom or other- 
wise. The term “ British money ” means money expressed in the teims of any 
British coin (ibid,, s. 2 (4) ). 

(q) Ibid., s. 2 (2). Permission may be so granted if the Commissioners 
are satisfied that the importation is for the purposes of knowledge or art or 
any exhibition or oolleotion, or for any lawful purpose, and that imitation 
com is not likely to circulate as current coin, or to be o^erwise used for 
deceiving the public {ibid.). 

(r) Under the Customs Amendment Act, 1886 (49 & 50 Viet. o. 41), s. 2, 
which empowers His Majesty to make and revoke proclamations prohibiting 
the importation of such coins coined in a foreign country as are specked in the 
proclamation. 

(a) Proclamation, 25th March, 1887, issued with the advice of the Privy 
Council (see Stat. R. & 0. Rev.. Vol. H., Ooin.^, 49). 

(t) Customs Consolidation Act, 1876 (39 & 40 Vict. C. 36), s. 

(a) Ibid. Por the various offences relating to iKe coinage, sc 
Law and Proobdubb. 

(5) I Bl. Com., 14th ed., 274. This right is referable to that enjoyed I 
Normandy (ibid,), but has be^ doubted as to l^gland (ma,, 27< 

note (16)). 


49. 

see title Obiminax, 
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have been fixed by Farliamdnt from very early times (e), and the 
present standards, together \rith the means by wUoh tWr oorreet* WeiAte 
ness and uniform use throughout the Kingdom is ^sured, are now 
entirely regulated by statute (d). . Meaanreai 

• 

Shot. 18 . — The Crown at Parens Pairia^ 


734. /Ls liege lord and protector of his subjects (e), the Sovereign Oara ot 

enjoys the prerogative right of taking care of the persons and etc. 

estates of infants, idiots, lunatics and insane people, and of 
snperintending charities. 

735. The protection and.care of infants and their estates, and the Wardship, 

appointment and removal of custodians or guardians, fell within * 

the general rapervision and control of the Lord Chancellor, and 
jurisdiction in all such matters is now expressly assigned to the 
Chancery Division of the High Court of Justice (>). 

736. The care and commitment of the custody of the persons and idiots and 
estates of idiots and lunatics (gy, which has belonged to the Crown luMtios. 
at common law from very early times (h), is invariably delegated to 

the Lord Chancellor by warrant under the sign manual, though it 
may, it seems, be delegated to any other high official, the Lord 
Chancellor enjoying no inherent jurisdiction in relation thereto (t). 


(c) By the laws of Edgar one uniform measure, which was to be kept at 
Winchester, was to be observed throughout the land; and by Magna Uarta 
(see Stubbs' Sel. Chart., p. 292) and many subsequent statutes standards of 
uniformity have been established (1 Bl. Com., 274*, 276, note (16); 4 i&id.423). 

{d) As to the present law, see title Weights and Meabttbbs. 

(e) See p. 339, ante, 

(/) Judicaturo Act, 1873 (36 & 37 Yict. o, 6^, s. 34; and see title Infants* 
Upon the abolition of the Court of Wards and luveries with the feudal tenures 
in 1660, by statute 12 Car. 2, c. 24, the care of infants by the King as feudal lord 
became extinct, but resulted to the King in his Court of Chancery (3 Bl. Com., 
14th ed., 426, 427). As to infants generally, see title Infants and Childben. 

(ff) At common law idiots are persons bom without any glimmering of 
reason, including persons born deaf, dumb, and blind; whilst lunatics are 
persons who have become temporanly or permanently deprived of their reason, 
or non compos mentis^ by disease, grief, or accident after birth, including persons 
becoming deaf, dumb, and blind after birth (1 Bl. Com., 14th ed., 303, 304). 

(A) The right of the Crown to the custody of the lands of idiots and lunatics 
was declared by the statute Frerorativa Eegis {incert, temp., cc. 11, 12 ; 17 
Edw. 2, stat. 2, cc. 9, 10, Buff.) ; and see note (p) on p. 371, aiite. This statute is 
doclai-atury only of the common law (Bac. Abr,, Ut. Idiot, C ; Oxenden v. Compton 
(Lord) (1793), 2 Yes. 69, 71b In the case of idiots, the King had the custody of 
their lands (except copyholds) and chattels (see as to cop^olds and chattels, 
Beverle^s Case (1603), 4 Co. Kep. 123 b, 126 a, b; Pitz. Eat. Brev. 232) without 
waste, and subject to finding them necessaries, and to the duty of restoring the 
property to the heirs. In the case of lunatics, the Crown acted merely as 
trustee, being bound to sustain the lunatic and his family and restore the residue 
to the lunatic on his return to reason, taking nothing for his own use (statute 
Pierogativa Begis, supra; 1 BL Com., 14th ed., 304; Frances* Case (1636), 
Moore (k. b.), 4 ; Lysaght v. Boyse (1804), 2 8ch. & Lef. 161). 

(f) See Oxenden y. Compton (Loro) (1793), 2 Yes. 69, 72 ; Shddon v. Foriesem 
Aland (1731), 3 P. Wms. 104, 107, note A, 108; 1 Bl. Com.^ 14th ed., 303. 
^e Chmcellor enjoys administration only, and not general jurisdiction (see 
t6i'd.), and therefore appeal lay from his oraers to the King in Council, and not 
to the House of Lords (see Low' Jotunal, 14th February, 1726) imtiltwsf erred 
to the Court of Appeal by the Judicature Act, 1873 (36 ft 37 Yict. c. 66X 
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.8an>. M. Matters relating to the oonfl^ement of Idiots and lunatics, whetlier 
Ibe Crown so found by inquisition or iM, and the custody of their property by 
as Parens means of oomm^tees, artf .now prindpally regulated by statute (k), 
and are placed undpr supervision of the Commissioners in 
Lunacy, subject to the gi^'eral jurisdiction of the judge in lunacy (Q. 

In matters relating ^ charities the Lord Chancellor, as keeper of 
the King’s conscience, exercises the privileges of the Sovereign (m), 
and jurisdiction in such metters is now expressly assigned^ to the . 
Chancery Division of the High Court of Justice (n), whilst the 
general administration of the Acts relating to chaHtable trusts is . 
placed under the supervision of the Charity Commissioners (o). 

Sbot. 14 . — Boyal Oranit, 

SUB'SXOT. 1 . — Hotff EffeOtd. 

Cnmii. 737. At common law grants by the Crown are generally void 

granu, unless made under the Great Seal (p). Thus, grants of freehold 
interests in land, honours; franchises and liberties, offices in fee or 
for life, and, it is said, chattels real, may not be granted by the 
Crown at common law except by matter of record (q), nsimely, by, 
charter or letters patent under the Great Seal and enrolled either 
on the patent-rolls or the close-rolls (r). It seems, however, that 
certain leases could,}M validly granted under the Exchequer seal («). 

8. IS (S) ). An ordor relating to the estate of an idiot may be made after the 
letter's death (see Ex parte Orimatone (1712), Amb. 706). 

(A;) As to idiots, see the Idiots Act, 1886 (49 & 50 Viet. c. 25) ; as to lunatics, 
the Lunacy Act, 1890 (53 Yiot. c. 5) ; and see, generally, title Lukatios and 
Persons op Unsound Mind. 

^ (2) /.e., the Lord Chancellor intrusted with the care and commitment by 
si^ manual acting alone or jointly with any such or more of the judges of the 
Supreme Co^rt who may be so intrusted (Lunacy Act, 1890 (53 Yict. o. 5), 
8. 108 (1) ). See, generally, title Lunatics and Persons of Unsound M^d. 

(m) 3 Bl. Com.; 14th ed., 426, 427. 

(n) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 34 (3). Where a charity is 
esUblished by nf t and there aro no regulations as to its exercise, ^e Court has 
a general juri^ctiou, it is said; and the Attorney-General, at the relation of 
some informant styled the relator, may commence proceedings ex officio to haye 
the charity applied and regulated. But where the charity is established and 
regi^ted by charter or Act of Parliament there is, it seems, no general juris- 
diction, but only in case of abuse, when the charitable trust may be enforced in 
a suit by the Attorney-General on the relation of a third party (s^ Chitty, 
Prero^tives of the Crown, 161 ; 3 Bl. Com., 14th ed., 426. 427). 

(o) See generally as to charities, title Cuaritibb, Yol. TY., p. 101. 

(p) 2 Bl. Com., 14th ed., 346, and see the references in ihe next note. As to 
the manner of passing instruments under the Great Seal, see Yol. Yll., 
Part YI., sect. 1, sub-sect. 2. 

(?) Smith Y. Lane (1596), 2 Co. Eep. 16 b; Yin. Abr. tit. Prerog. 0, b; Com. , 
Digi Patent 0, 2; Bl. Com., eupra; Yin. Abr. tit. Prerog. P, b. Anexemplifi* 
cation or constat of the roll under the Great Seal is to be of the same force and 
effect, when pleaded, as the letters patent themselyes (3 & 4 Edw. 6, o. 4, s. 2). 

(r) 2 Bl. Com., 14& ed., 346. Instruments enrolled on the patent-^rms 
are addressed to subjects at large, whilst close^roU patents are airecM to 
locular persons for particular purj^ses and sealed on the outside (iUd .) ; see 
•!» M to the p^t roU«, SoMwll-Bird, Guide to PubUo Beooida (R &), 
^ dose-rolls, xhe dose BoUs (Bea Com.), Introdaotion. 

T b ; Ertdj/mm t» W’oAy ( 160 fi), Oto. 

Ao, IQB; Oom, 1%. tit Fttent 0, 3. 
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, Gtninto of Unds in iihe Duohy and Cponty Palatine of Lanoa^tar 
were paired to be i>aBsed nndeir the silk of the duchy aid county 
palotl^ mq>eotiveIy (t). 

•Pe^haliy, such aa goods or ohoscs ii^^tioh, flid not require 
ihe au^ozity of ^he Great Seal, but oould^$gdlly be pasged under 
the Privy Seal (a). But now the necessit^or the use of the Privy 
Seal has been abolished in all cases (5). * * 

^ Gnnts. of property;', y^ted in the King in his body natural 
required, in general, J^\eame formalities as grants of property 
vested in him in his bcidy politic (e). 

738. A warrant under the royal sign manual, countersigned in 
the ntanner specified, is now a sufGicient authority for passmg any 
instrument (e) under the Great Seal of the United Kingdom if); 
and instruments which before the 28th July, 1884, could be passed 
under the Great Seal on any other authority may continue to be so 
passed (g). » 


Saov. 14. 


Instnimenti 
under the 
Great Seel. 


739* At common law grants to the King of a freehold interesior Ck>ttmonlaw 
term of years, or a surrender, mhst be made by matter of record, 
as by deed enrolled (&), and grants to the King in his body natural ^ 
require the same formalities as grants to him m his body politic (t). 

But surrenders of copyholds to the King as lord are good, it seems, 
if .made in accordance with the custom of ^e manor (ft), and 
the King may take goods and choses in aclmn without matter 
of record,. (O- 


(t) 4 Go. Inst. 209 ; Com. Dig. tit. Patent 0, 4 ; Case qf ike Duchy of Lancaster 
^1661), Plowd. 212, 218. A presentation to a (murbh, the advowson of which 
oelonged to the duchy, might, it seems, pass under the Great Seal, though 
a grant of the next avoidance required the duchy seal (see Yin. Abr. tit, J^rog, 
D, b>. 

(a) Yin. Abr. tit. Prerog. F, b; Oom. Dig. Patent 0, 6; there seems to be 
some doubt how far writing was necessary (see Bro. Abr. tit. Prerog., pi. 61). 
Choses in action could, it seems, slways be assigned by the Grown by express 
words, though at common law they oould not be assigned by a subject so as to 
pass the right to the grantee to sue in his own name (see Ford and Bhddon'e 
Case (1606^12 Go. Be^. 2, £x. Oh. ; Bro. Abr. tit. Prerog. 40 ; Co. Litt. 232 b, 
note (1); Yin. Abr. tit. Prerog. M, b). But this doc&ine tmpeais to have 
applied only to a debt or liquidated demand, and not to a i^ht of action for 
damages (see Yin. Abr. tit. Fretos. M, b; Bro. Abr. Choses in Action, pi. 11). 

(h) Great Seal Act, 1884 (47 ft iS Yiot. c. 80), s. 8. This section was repealed 
by the Statute Law Bevision Act, 1898 (61 ft 62 Yiot. o. 22), Schedule, but not so 
as to revive the use of the Privy Seal (see a. 1).^ In oases where writing 
is required such grants would now, it seems, pass under the si gn manual. 

(e) Oaee of ike Duchy of Lancaster, suphi; and see Yol. ^L, Part YII., 
sect. 6. 

[d) As from the 28th July, 1884. 

As to what tlie term ** instruments” includes, see Great Seel Act, lg84 
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if) Ibid. 
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(A) Out «/ tht JDwAv «f Lmtadtti Mipra; Bto. Ahr. tit. ]^wog. pi. 41, 66, 
67, 98: Vis. Ate.* tit. Ptraiotf. Vh, o. 

. (i) CvMif LivuMid^ 

fit) See Lee v. Btemig (1696), 1 Eelh 7^. Sei» titiePoviBouM. 

^ Tm. Abr. tit. Bcwofc Z, e; Am. Abr. tit. 86. 40, 60; iMA, tit. 

GhoMeiaAeti<nii,pL 4. Uhowsinttotioaeoiild elwsyi beeae^piMbyOrtoflw 
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740 . grants or wai'ra&te which dm be made under tiie sign 
inanual oughb, it is said, countersigned by one of the principal 
Secretaries of ^tate, or j>y Ihe Lords of the Treasury, except where 
an Act of Parliamditi d^ts that the King may do^ a certain thing 
under the sign mating' when they need not, it seems, be so 

countersigped (m). ^ 

*• 

741 . Some grants might, it seems, pass through certain offices,^ 
such as the Admiralty or Treasury, under the sign manual without'" 
the authority of the Signet, the Great Seal, or the Frivy^ Seal (n). 
But now the necessity for the use of the Signet in passing- docu- 
ments under the Great Seal and the Privy Seal has in all cases 
been abolished (o). 

742 . The common law rules relating to Crown grants have 
been largely superseded by statute (p). 

Where a grant is directed statute to bo made in a particular 
manner, it is doubtful whether it can be legally effected in any other 
manner (q) ; but in the absence of statutory provisions the common 
law rules are, it seems, still applicable. 

748 . Grants of public money out of the Consolidated Fund 
are now made on the authority of an Act of Parliament or reso- 
lution of the House of Commons, and the final issue of such 
money by the Treasury is authorised by order under the sign 
manual countersigned by any two or more of the ^Treasury 
Commissioners (a). 

744 « Grants by the Grown are subject, in certain cases, to fees 
which are payable by means of impressed stamps (6). 


King (see note (a), p. 477, atUe, and the authorities there cited), but by the 
statute 7 Jao. 1, o. Id, only such debts "as before grew due to the King’s 
debtor or accountajit” may be assigned to the King, and assignments of debts 
in contravention of the Act are void. 

(m) Com. Dig. tit. Patent, 0, 7. 

(n) 2 Bl. Com., 14th ed., 347. As to the passage of documents under the 
Great Seal, see reference in note (p) on p. 476, <mte. 

(o) The necessity for the use of .the signet was abohshed by the Great Seal 
Act, 1861 (14 & 16 Yict. o. 82). As to the abolition of the use of the Privy Seal, 
see note (o), p. 477, ante; as to the former use of the signet, see Com. Dig. 
tit. Patent, 0, 6. 

(p) For the disposal of Crown lands, and the Crown private estates, see 
VoLVH., PartVn. 

(q) 8(nUhamptofiU(Earl) Case (1641), Dyer, 60 a. 

^ (a) See title Bevbnue. Formerly such grants could legally be made under 
the Great or Privy Seal (see 2 Co. Insh 666 ; Devonshire's (Earl) Case (1606), 
11 Co. Rep. 89 a, 92 a), but the usual course was to issue patents or privy 
seals to the Treasurer authorising him to issue warrants for the money (see 
Gilbert, Court of Exchequer, 139, 140). 

(b) Stamp Act, 1891 (64 & 66 Yict. c. 39), ss. 1, 2, Sched. 1. As to grants of 
honours, dignities, or nrecedexm, see title DioiriTiBs ; as to bishoprics see p. 
392, ante; as to franchises, liberties, andj^vileges, see p. 489, post; as to 
grants of Crown lands, see Yol. Yll., Fart Yll. ; as to arms or armorial 
ensigns, see titles Kams, Chano^ of ; Wizxs ; as to exemplifications and 
cofutoto of grants end letters patent, see Yol. YU., Fart YI* ; ss to warrants 
imder the sign manual, see Yol. YU., Fart YI. 
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SCB-SsoT. 0 / Oranto. ^ KlO®, 14. 

746. The Sovereign being a cOrpblrRtion sole, grants by him 
bind his successors though they are not named ^). Similarly a 
grant to the Sovereign simply is sulBSciitnt 40 pass a fee simple Effect of 
estate (cO. • 

746. * Grants imder the Great Beal require no delivefy and take Operation, 
effect from the date espressed in the grant (c); but they are 

* effectual even if undated, since the sealing and enrolment are 
sufficient (/). 

747. Contrary to tHe ordinary rule applicable to grants by a Construed 
subject (g), grants by the ^own are construed most favourably for 

the Crown (h). Thus, a Crown grant of a manor with all lands 
accepted or reputed as parcel thereof will only pass such lands as 
have belonged to the manor immemorially and of truth and 
right (Oi and under the grant of a manor or lanck with the appur- 
tenances the right to knight’s fees, advowsons, and dowers does not 
pass {k). 4 ^ 

Nor will a grant of franchises’* generally pass the right to 
treasure trove (/)» or a grant of '' land ” pass the right to mines {m), 
unless they are expressly mentioned. Nor will flotsam, jetsam, and 
lagan (or ligan) pass under a grant of ** wreck ” (n) ; and a 
grant of land ** and the mines therein contained ” will not be 
sufficient to pass the right to royal mines of gold and silver (o), the * 

rule in ai^ch cases being that general words will not pass prerogative 
rights by implication (p), or unless expressly mentioned (j) ; and 


(c) Bac. Abr. tit. Prerog. E, 2; Co. Litt. 9. Oa$e oftlit Duchy of LancacUt 
(1561), Jenk. 5th Century, Case LXXXIV., 224. 

(c/) Bac. Abr. tit. Prerog. E, 3. 

i«) Vin. Abr. tit. Prerog. G, b, 3. 

(/) Ibid. 

Qj) That grants are to be taken most strongly agaiunt the grantor (2 Bl. 
Com., 14th M., 346). See, generally, title Deeds and other Instruments. 

{h) [hid,; A,^G, v. Ewnme (1853), 17 Beav. 366; KniyhVa (^ase 

(1588), 5 Co. Rep. 56 a ; Vin. Abr. tit. Prercjg, 0, o ; Com. Dig. tit. Grant, 
u, 12 ; Bac. Abr. tit Prerog. E, 4. 

(«) 2 Roll. Abr. 186. But see Oenmnya y. Lake (1628), Oro. Car. 169, where a 
grant of a messuage and lands dieto fneasucigia apedatdia vel cum eo dimiaaa was 
held to pass lands enjoyed with the manor for a convenient time. 

(k) Statute Prerogativa Regis (of uncertain date, 17 Edw. 2, c. 17 ; 17 Edw. 2, 
stat. 2, c. 15, Run.). Tbig statute does not extend to lay advowsons such 
as the nomination of the master of an almshouse (see A.-G. v. Emlme Hospital 
(1853), 17 Beav. 366). 

(l) A.-G. V. Brilisfi Museum (Trustees), [1903] 2 Oh. 598. And see YoL VIE., 

Pgrt vn. 

(m) Wtmtleu V. A.-G. of Victoria (1877), 2 App, Cas. 163. 

(n) See Vbr..VlI., Part VI 1 1,, and title AUMi.RAbTV, Vol.,1., p. 76. 

(o) Case of Miucs (1568), Plowd., 310, 336, Ex. Oh. But a grant of all coal 
mines. ** within the commons, waste grounds, or marsbeg within a lordship, with 
a proviso that the grant should be construed strictly gainst Uxe Crown and most 
strictly and beneflciaily for the grantee^, was b^a.to. pass coal lying under, the 
foreshore of ah estuary and forming part of the mahbr (A.-G. v. nanmer (ld58), 
2t L. J. (OH.) 837). 

(p) ^ B<mns fishery Case (1610), Day. Ir. 55, 57.. 

A.-G. y, British Museum (Trustees), sa^i '612 ; Vin, Abr. tit. prei^pg. 0, o ; 
Com. Dig. tit. Grant, G, 7. As to rights eiobraced by words of reference to i* 
previous grant, 8ee‘ A.-G. v. DoumsAt're {)^drquU), (18l8), 5 Price,. 268 ; Dyke v. 
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MM. 14. where onto i general term^^ih thinge rc^al and things base may 
' BAHl heinolnded, onl 7 thelatte#|^lpasa(r). 
flWMhfc Bnt rights which do n^ form part of the inrerogative will some* 

* times pass though net e^ressly mentioned. Thus, under a jpcant 

to burgeeses of a town' with all its ai>purtenanoe8, the drown 
being tile owner of the soil and the right to toll-traveifse, the 
right to toll-traverse has been held to pass («). ^d under a grwt 
of a rectory, all churches and vicarages belonging thereto being > 
expressly excepted, the right to a perpetual curacy passed as not 
forming part of the exception (t). No defi^te rule can, however, 
be laid down in such cases, each being governed by its own 
merits (a). • 

Where a grant by the Crown cannot take effect without some 
further act or grant on the part of the Grown, necessary to its 
enjoyment, the Tatter will not be implied and the grant is void. 
Thus, land granted to an alien, at a time when aliens could not hold 
land, would not have enured to make him a denizen (6). 


SniMot 7M. The general role is, however, capable of important relaxa- 

, conttrnctiiMi. Jq favour of the subject. Thus, if the intention be obvious, a 
fair and Uberal interpretation must be given to the grant to enable 
it to take effect (e). And the operative part, if plainly expressed, 
m^ take effect notwithstanding qualifications in the recitals (d). 

The grant will also be construed in favour of the subject where 
it is expressed to be made, not at the solicitation of the latter, 
but (as 18 frequently the case) " ex epeciaU gratid, certd eeientid, et 
mero motu regia " (e). 

If the grant is for valuable consideration it must be con* 
strued strictly in favour of the grantee, for the honour of the 
King (/) ; and where two constructions are possible, one valid and 


Wa\ford (1846), 6 Moo. F. 0. 0. 434. See also the BcmM Fiahtry Com (1610), 
Dev. Ir. U, where a grant of laadand pUeariiu, piteaiionei, o^tMw, aqwirum eurwu 
etc. ae omnia alia haredtianmta txapHa tribus parUbus msea/Uonis fiwminis do 
Banns was held not to paaa the xighi of toe Grown to toe remainmg quarter 
of toe several flabery in toe tidal portion of the river. 

M Bashi y. Cambridge University (1768), 1 Wm. Bl. 106, 118. 

(«) Brett V. Beaks (1829), 1 Mood, s M. 416, 426. As to tolls generally, see 
titles Hiobwats ; Makkxts akd Faub. 

S Arthington v. Chester {JBishop) (1790), 1 Hy. Bl. 418. 

I As to the right to take tolls under toe grant of a fair, see Egreaumt (EarQ 
T> Soul (1837), 6 Ad. & El. 924; Stanford Cotyordtionv.FawIeti (1830), ICr.AJr. 
67. As to what paeaes under a grant of tithes, see HMswatihv. F«ir/a» (1834)l 
3 OL A Fb. 116, H. L.; A.-C. v. Mrdky {Lords (1820), 8 Friee, 89; Jmeton 
Free Behool {Oovemors) v. Searlett (1828), 2 Y. ft J. 330, afflnned sub nom. 


,40L ftFin, 1, H. L. Aspeoiflo 
under general woras in a 'grant (sew 


SearlAt v. Lueton Free Behool ^ 

portion of Grown lands cannot be daimV 

Parmetar v. A.~0. (1818), 10 Frice, 412, H. Ii.). 

Jfi) CBwe(l68^,60aiitop.64b; Bro. Ab.tit.FatentB,d.63£andsee 

^ . ....... (1768), 1 WboL SL 

1.. 14toed.,847. 


Yin. Abr. tit. Frerog. (}, o; Baskets, Cambridge fTni . 

106, 118; Engirds (%Me(1691), 7 Go. Bep. 11 b; 2 BL 
(e) 2 Go. fost. 496, 497. 

(d) LsgaPe Cass (1612), 10 Go. Bep. 109 a. 

tit. ^t, Gk 12 ; Yin. Abr. tit. FvSnm E, 0. (8)r2 Bl. Com., Idh ed., w. 
f /•! 2 Co. Irist. 496. 497 ; Mdeyn's (B»> Joh^ Gass (169«), .6 Go. 8 bj 
'«r’*Oii«(1612),10 0o.Bq?.68a,at66lL 


; Oom. IMgw 
" 847. 
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jOiA o|h«r mrid, that ^hich is, valid oaght to be preferred (gX 
the bionoor of the King ought to be more regarded fbaa ^ 
profit (h). Where, howevw, two interpretations may be given to the 

g rant, both of whioh are good, that wmoh is mpst feiVoarable to' the 
ro^ is in many cases preferred (t). • 

Lioenoes and passports to alien enemies to trade or reside in 
British territory during war are an exoeptiofi to the gmeral rule, 
^4 ure construed liberally for the nantee(%). 

Evidence of user may be adduced to explain the meaning 
of a -grant, and in such cases a more liberal interpretation wifi 
frequently be given to ft (2). Thus evidence of acts of ownership 
will be amnittra to show tha( the foreshore passed under the grant 
of an-adjacent manor (m), or under a grant of land (n), though not 
ei^ressly mentioned. 

749. Where there is a decided uncertainty as to what is granted, 
the grant will in general be void, not only as agaihst the grantee, 
but against the £ng also, because a presumption of deceit is 
raised (o). Thus a grant of a parcel of lands without describing 
what parcel (p), or of debts accrued within a certain period without 
specifying what debts (g), or a grant of a felon's goods (made at a 
time when felons’ goods were forfeited to the Grown) without 
specifying the manor or county (r), are void for uncertainty. 

But the common law rule. Id eertnm est quod eertum reddi 
potett, obtains with regard to such grants (s), and a grant with such 
privileges as a named person enjoyed (t), or a grant of a manor to 
hold adeo plme et integre ” as it came into the bands of the King 
by the attainder of a named person or undor such conditions as are 
contained in certain letters patent (a), will not be void for uncertainfy. 


„ Oa$e (1611), 9 Oo. Bw. 130 b; Maieyn*$ {Sir John,) Com (1698), 

6 Co. Bep. 6 b; Ohurdiwardau of at. Saviotar'o, Southwark (1613), 10 Oo. Bep. 
66 b. 

(A) Com. Dig. tit. Qzant, 0, 12 ; Butland^o {Earl) Oau (1608), 8 Oo. Bep. 66 a. 
AUon Woodd Oate (1600), 1 Oo. Bep. 46 », 63 a; {Earl) Gcm, 

$upra. 

(A) Mindt v. Seott (1814), 6 tCeunt. 674, Ex. Gh. ; Vaughan t. Lrmeke (1826), 

7 I>ow. dt By, (s. B.) 236. See also title Ausss, Yol. L, at p. 311. 

(l) See Button Harbour ImpravemmU Oo. v. Eigmouth Ouardkau (1890), 63 
Ii.X. 772, where usage extending over the last 160 yean was admitted to explain 
tli9'iii08iiiDff of ft ohartot of 1440. 

(m) Ao^Qo y. iTonea (1863), 2 H. 6: 0. 347 ; Coimady v. Bam (1848), 6 0. B. 
861; Sinmge ▼. Bam (1866), 4 F. 6s 1048; Ba WaUon<um*THmlw 
Mmiarg Ea> p(ai$ TomHne (1873), 28 L. T. 12; HeOy t. Thame (1870). L B. 4 
0. L. ^96 ; M BdfaA Ikm Act, Em parte Bat^urly (Eart) (1867), I. B. 1 Eq. 
128; Bard Advoeaite y. Taung (1887), 12 App. Oas. 644 ; Ham4Uon y. Au^O.for 
IteUmd (1880), 6 L. B. Ir. 666 ; Imy y. Affifrc^j[1886), 17 L. B. Ir. 186, 0. A. 

(n) ffaetiim (krporaitian y. ItfoU (1874), L. B. 19 Bq. 668 ; Brew y. Harem 
(1877)J. B. 11 O.Ii. 198, Ex. Oh. 

(o) Alur. tit. Fterog. F, o. ; Bao. Abr. tit. Fiorog. F, 2. 

(o) BhMMe Oaee (1611), 12 Oo. Bep. 86 ; Parmder y. (1813), 10 

1?^, 412. Hell. 

(ffV BtaMdUe Om, atcpro. 

Oom. IBgs tit. Grant, G, 6. 

OoifteJ}ige tits Gfcaat, G, 6 ; Tin. Ahr. tit. Frefog. B, ft. 

GeM9(1696), Oro. EBa. 61S^ 613. 

\ Oiae (1612), 10 Oo. 1^. 68, 


. 83 ^. 14 . 
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750. GrantB will, in general, be void for deceit (that is to say^ 
the presmnption that the ]^g is decnved in his grant) upon three 
grounds : — ^Firjt, where the Grown grants a greater or different 
estate than it is entitled to ; secondly, where the same estate, or 
part of iti has already been granted to another, and the prior grant 
is not recij^ ; thirdly, where the Crown has been deceived in the 
consideration expressed in the grant (h). Thus, where ^ropert^ 
was granted by the Grown for an estate in fee in possession, and i^ 
tamed out that the same property had already been granted under 
a lease for years which had several years to run and which was not 
recited in the grant, the grant in fee was Held to be void, it bmng 
inconsistent with the King’s honouf to grant two interests in 
possession at the same time (e). But this principle would, it seems, 
apply only to oases where the prior grant is of record {e.g., enrolled), 
and where, therefore, the subject cannot be deceived (d) ; and the 
second grant will not be void if the prior grant is recited, for then 
there is- no uncertainty and the mng is not deceived l)t ) ; and, 
generally, when a reversion is granted by the Grown, it is usually 
necessary that the previous term or estate still in ease, and which is 
of record, should be recited (/). 

The Crown’s title need not, however, be recited (y), and if the 
facts be recited and a wrong conclusion of law or fact drawn 
therefrom, this will not avoid the grant (h). So a recital that the 
Crown is entitled by escheat, whereas it is really entitled by 
inheritance, or a misdescription of the grantee, as that he is a 
knight when he is not (t), will not avoid the granti 
But grants will be void where the Crown is prejudiced by a 
mistake in a material point, either in its tenure or profit (k ) ; or 
where a recital which sounds for the Crown’s benefit turns out to 
be false (0 ; as that the grant is made in consideration of the 
surrender, of a lease, when tbe lease is in fact void (m) ; or if land be 

(i) Oledstanea v. Sandwich {Earl) (1842), 4 Mau. & G. 995. And see, as to 
false consideration, 2 BolL Abr. 169, pi. 15, 25 ; Barwid^t Case (1597), 5 Co. Bep. 
94 a; 2 Bl. Com., 14th ed., 347 ; Penn v. ISuUimon {Lurdf (1750), 1 Yes. Sen. 
444, 451. As to the grant of n greater or diSerent estate, see (lom. Dig. tit. 
Grant, G, S; 2 Bh Com., 14th ed., 348. 

(c) Alcotk V. Ooohe (1829), 5 Bing. 340, 349; see also Alton Woodd Cate 
(1600), 1 do. Bep. 40; Butkmd’t (Earl) Cute (1608), 8 Oo. Bep. 56 a, 57 a; Wing 
V. Harrit (1591), (^. Eliz. 231. 

{d) AUoek v. Cooke, eu/pra, per Besx, O.J., at p. 849 ; AlUm Woodd Cate, 
tu^a, 40, 45 a. 

(e) SuUand’t {Mart) Cate, tupra, 55, a, 56, b ; Aicoojt v. Codee, tupra, per 
Best, C.J., at p. 849. As to what constitutes a sufficient lecitsd of a prior 
mrant, see Bozoun't Cate (1584), 4 Co. Bep, 84 b, 35 b; Yin. Abr. tit. 
Pierog. B, b. ‘ < 

(/) Yin. Abr. tit. Preh^. Q. b ; Com. Dig. tit. Grant G, 10. 

(g) Alton Woodtf Cate, eupra, 45 b, 51 a ; EngUfidd^a Cate (l^k Ifoore 
(x. B.), 808, 318, 820. 

i h) Chandot’i {Dedee) Cate (1606), 6 Co. Bep. 55 a. 

<) R. V. Cheater {Bithup) (1697), 1 Ld. Baym. 262, 804. 
h) Bao. Abr. tit. Pmog. f , 2. ‘ ' 

0 See 2 BolL Afar. 188; ChdmUy't Gwe (1597), 2 Oo. Bep. 49 b, 54; 
Bevonthire't {Earl) Cate (1606), 11 -Do. Bep. 86 a, 90 ; Cate ^ ain Alhot (1576), 
Dyer, 352 a. ^ 

(a^ BarwieVt Cate (1597), 5 Oo. Bep. 98 b, 94 a. 



Part V. — ^The Royal Prerogative. 


4B8 


gr&nted on a false suggestion that the land is of less value than it 
really is (n); or ^vbere the grant is to take effect on the determina- 
tion of a former grant which is in fact determined (e) ; and in such 
cases the grant will be void even though derivative titles depend 
upon it Cp) . • 

7tfl- Wfiere a patent of the receivership of the Court of Augmenta- 
tion was granted for life of the grantee with a fee, and the court Was 
afterwards dissolved by statute (< 7 ), the whole patent was void(r). 
But where an office of stewardship of a manor, or a partnership, or 
the like, is granted, with a fee for exercising the office, the fee 
remains, it is said, though the King or the lord alienes the manor, 
disparks the park, or discharges the office ; and, generally, where 
the fee arises from the profits of the office, the King or other grantor 
cannot by determining the office destroy the grant of the fee (s)^ 

Sttb-Seot. 3 . — Presumption of OranU. 

752. In disputes relating to land or incorporeal hereditaments 
between subject and subject a grant from the Grown will in some 
cases be presumed in order to support a possessory title, though 
the acts of user or enjoyment relied upon would not necessarily be 
sufficient to displace the title of the Grown itself (t). Thus possession 
over a period of S60 years, though commencing within the time of 
legal memory, has been held sufficient to support the presumption 
of a grant from the Grown, though such grant would not have been 
effectual without matter of record and no such record in fact 
existed (t«). And the grant of an advowson, although expressly 
excepted from a former grant, was presumed good after continued 
possession for 188 years, as evidenced by title deeds, and three 
presentations (x). Other examples of the same principle are to be 
found Cv)« 


(n) 2 Roll. Abr. 188, pi. 16 ; Penn v. Baltimore {Lord) (1750), 1 Ves. Sen. 444, 
451. 

(o) Holt and Boper^e Case (1559), 3 Leon. 5, 6 ; Curlers {Auditor) Case (1609), 
11 do. Rep. 2 b, 4 b. ; 2 Roll Abr. 188. 

(p) Cumming ▼. ForreeteT (1820), 2 Jao. A W. 334. 

Stat. 1 Mar. sobs. 2, c. 10. 

M Anon* (1561), Jenk. 225, because the grantee concurs in the Act of 
Parlmment {tHd*). 


(0 Leahy (1875), 1. R. 9 0. L. 384. As to posseesion of the fore- 

Aore, see Haetinga Corporation v. Ivall (1874), L. R. 19 Eq. 558. See also 
Goodtitle d. Parker v. Baldwin (1809), 11 E^t, 4^. See also WhMton v. Maple, 
ri893] 3 Gh. 48, 0. A., per Eekewioh, J«, at pp. 51, 56, that in a proper case a 
lost giant may be presumed against the Crown, as established by Chodman v. 
QoUaah Corporation (1882), 7 App. Oas. 633. 

(«) Kingaton^upon-Hull Corporation y. Horntr (1774), 1 Cowp. 102. 

(as) OOison y. Clark (1819), 1 Jao. dt W. 159. 

(v) As to the presumption of a supplemenihry and confirmatory grant of 
undefined shim in land, see Dee Borne v. 8h^ u873), 22 W. R. 273. . Aft to 
user exercise of mrting: rights eto., see Hoa^ V. Ckarleaworth 6 

Dow. &By. ( k.b.} 672. AstownatcojostitutMsuflli^entuBeraf theforewGreVsee 
Le Strange y. Bom (1866), 4 F. ft P. 1048. . As tb evidence of user and /pre- 
sumpUdn of grants in the base of seyeral fisheries in tidal Waters, see Oheeter^ 
fiddTiLord) v. Harrie, [1908] 1 Oh. 280 ; v. Sinnott, [1897] 1 1. B. 140 1 
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fees, when 
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grunt. 
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But w]iece tlie Gcdwn is expreesl/ restiainsd by statute Srotb;: 
making the grant, no sneh grant can be presnmed even after 
continued acts ft ownership and enjoyment (a). Thus, where the 
Crown was restrained by statute (b) from meting future grants in 
the Forest of Dean, no valid grant could be presumed, and therefore 
continued ^ssession fpr fifiy-five years was not sufficient to, support 
a title as against a subs^nent adverse possession (cf. And no 
grant of a several fishery in tidal rivers and arms of the seat 
subsequent to Magna Carta can be presumed, the Crown having 
been restrained by that statute from making fresh grants affecting 
public rights (d). *' 

768. In suits relating to land (except liberties and franchises) 
sixty years’ possession by a subject affords, in general, a valid 
statutory title as against the Grown (e), and in such cases a grant 
will be presun^d. Where no statutory protection is afforded as 
against the Crown, user or enjoyment extending over a definite 
period must in some cases be alleged, otherwise a valid grant cannot 
be presumed (/). In the case of franchises or liberties twenty years’ 
uninterrupted enjoyment affords valid evidence of title upon which a 
grant may be presumed at common law (g). But in this and in all 
other cases of prescriptive title as against the Grown not provided for 
by statute (k), though immemorial enjoyment need not necessarily. 


Smith y, Andrews, [1891] 2 Oh. 678 ; Littfe r. Wingfidd (1859), 1 1 1. 0. L. B. 
63, Bx. Ch« ^ (y Neill y. Allen (1859), 9 1. 0. Xi* B. 133. As totho prosumption 
of R grout of the soil in the ease of a seyeral fishery, see Ilanbury y. Je^ru, 
[1901] 2 Oh. 401, and title Fisheribs. 

i a) Qoo^iUe d. Parker y. Baldwin (1809), 1 1 East, 488. 
hS Stat. 20 Car. 2, o. 3. 
ej OoodtiUe d. Parker y. Baldwin, tupra, 

d) The mat of exduriye fisheries was exi^essly forbidden for the future 
by Magna Oarta ; but where the publio were excluded prior to Magna Carta, 
a subsequent gront of that fishery by the Crown would be yalid (thid.). See 
title Eisbebies. 


(s) Under the Nullum Tempus Act, 1769 (9 Oeo. 3, o. 16), s. 1, as 
by uie Crown Suita Act, 1861 (24 & 26 Yiot. o. 62), a 1, Qie Crown is barred in 
suits for the reooyeiy of land (except liberties and frandhues) aftor 60 years. 
See also title LnaraxiON ov Aernems. As to the application of this principle 
to foreshore, see A.-O. y. Partemouth Corporation (1877), 25 W. B, 659. 

(/) la oases where the Crown has been prohibited by statute from mnUng 
graan, e.g., Magna Carta, by which the Crown is restrained from making grants 
m derogation of publio rights. As to free fisheries in tidal or nayigable waters, 
see the text, stqira. 

(a) See the references in next note. 

(A) As to how for the Crown is bound by the Btescription Acts as to li giit 
and other easements, see note (a), p. 410, ante. The Crown is not bound by 
the general statutes of limitatims (see title Statutes). As to presumption of 
yarious grants, see Afertfene v. Hm, [1901] 1 Ch. 842 (manor) ; Kingtha-upon- 
SuB OorporeOion y. Hamer (177^, 1 Oowp. 102; Foreman y. WhUtlaHt (f^ee 
Fithore and Zbwbere) (1869), I*. B. 4 Bi. L. 266 (tolls on shipping): Tamer y. 
TTaleA (188D, 3 Oas. 636, P. 0. (highway, user for 21 years) : y. 

fe2M(rightolwaj^ <KS»kv. Cfork (1819)aaeT^lM 


• . .)• 3 fcT Moennt pstssonal estate, under 

i clauaeatD be yord under the Statute irfwMtmahi)* Jj^hsotoa 
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0 

it se«n8, be alleged (i), it is* appt^ended that no grant \roQld be i4. 

presumed if acts of ownership by the Crown within t&e period Bfgrel 
of le^ memory were proved (A). ^ Orwlfc 

76^ Bights of common, or other profits or* benefits tp be taken PnMrijl^* 
or enjoyed from or upon any land of the Sovereign, or any land torHjn&of 
being ^hroel of the Duchies of Lancaster ortlomwall respectively, 

.and any ways or other easements, or the right to any watercourse, pmOre, 
or the use of any water to be enjoyed or derived upon, over, or 
from any land or water of the Sovereign, or being parcel of the 
said duchies respectively, may be prescribed for under the pro- landa. 
visions of the Prescription ^ct, 1882, relating thereto (Q ; but the 
right to light cannot be so prescribed for (m). 

0 

Sub-Seot. 4. — What the Croton may or may not yrant, 

756. Apart from the franchises presently to be mentioned (n) PrerogatiyeB 
which are granted out of the prerogative, the general rule at ^ 

common law is that the King may not grant to another the 
prerogatives of the Grown (o). Thus, it is said, the King cannot 
grant the right of distributing justice so as to exclude himself (p). 
slot may he grant his prerogatives in connection with public 
government (<;), such as the right of summoning Parliament (r), 


y. Maple, [1893] 3 Oh. 48, 0. A. ; Brune y. Thommon (1843), 4 Q.*B. 343 (jury 
direoted not to presume grant — which should be of record, and not produced — on 
eyidence of usage). 

(f) E»g., a claim to a port or harbour (see Jenkine v. Harvey (1836), 1 Gfale, 
23, per Parke, B., at p. 27). Por a claim to fix moorings on the foreshore by 
immemorial user, see y. Wright, [1897] 2 Q. B. 318, 0. A. 

(Jc) Since, in ^e absence of statutory proyisionB, no time runs against the 
Crown, and no lachu is attributable to it (see p. 410, ants).. The time of legal 
memory has long been fixed to commence from the beginning of the reign of 
Richard I. (see 2 Go. Inst. 238, 239 ; 2 Bl. Com., 14th ed., 31). 

2 Prescription Act, 1832 (2 & 3 Will. 4, o. 71), ss. 1, 2. See, generally, as 
e interpretation of the statute, titles Easements and Proitts a Prendre ; 
Real Property and Chattels Beal; Waters and Watercourses. 

(m) Perry v. Eamee, [1891] 1 Ch. 638 ; approyed, Wheaton y. Maple, supra. 
The Crown, not being named by s. 3 of the Act, is not bound thereby, and 
the general words other easements” in a. 2 of the Act do not apply to an 
easement of light, which is governed exdusively by s. 3. Qwere whether the 
words ** other easements ” would be sufficient to embrace other easements 
not expressly mentioned and not exdusively govemed by the Act (see as to 
when tne Crown is bound by statute, p. 409, anfe, and title Statutes). 

(n) See p. 489, post. As to the power of Ranting suoh tranohisea at the pre- 
sent d|^i see note p. 490, post, 

(o) ym. Abr. tit Prorog. M, b, pL 20; Bio. Abr. tit. Prerog. pi. 60. 
p) IM. Although in early times the King did in fact erect counties 
^ Stine and transmred to ^eir rulers full jura regalia to the exclusion of his 
own wries until such rights with regard to the issue of writs and process 
were restored to the Crown by statute in 1330 (27 Hen. 8, c. 24, s. it is 
apprehended that such instanoes must be lookM upon as exceptions to the 
general rule or, perhaps, as acts done before file rule was finally estaUiihed, 
rether. tban pteoMenii to fite contrary, and that palafinate jurisdiofiona oaniiot 
be granted at the present day without the aufiumty of an Act of ’Bmiammi 
(see40o. Iiud^ 204; Boo. Abr. tit. Courts Pelat^^ - 
(d Vitu Abr. tit Prerog. M; b, id. 34. 
m iaL0oin.,4fiiea.,U0. 
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or of assenting to bills («), or the power of making judges and 
sWiffslt^; although such powers may be, and invariably are, 
delegated to the governors of colonies to avoid the inoonvenienoe 
and d^y which w^uld otherwise arise from distance and the 
absence of the Eing(u), and the privilege of choosing its own 
sWiff. wa^ sometimes granted to a county corporate (x). So also 
the Kin^ cannot grant* away the right to the Grown by testament (a), 
or the right to dig for saltpetre (6). 

756. Nor may the Sovereign grant away such personal^ preroga- 
tives as the lapse of a church, for that is a trust reposed in himself (c), 
or the right to make denizens (d), or of pardoning offences (e ) ; or the 
jewels of the Grown (/), which are heirlooms and as such do not 
pass to the executor (j^). 

757. Nor can the Sovereign, in general, grant anything which^is 
prejudicial to the administration of justice. Thus, he cannot exclude 
his own right of criminal prosecution (h) ; or grant commissions to 
execute any other law than the ^mmon law (t) ; or exempt from 
future liability to punishment for offences (k); and grants and 
promises of fines and forfeitures of particular persons, before 
conviction, are illegal (i). So also the King cannot, in general, by 
his grant derogate from public or private rights of the subject, 
which are protected by Magna Garta (m) ; and grants in derogation 
of rights vested in another by a previous grant are void(n). 

758. The King is also restrained from making grants in deroga- 
tion of the common or statute law. Thus, he cannot suspend or 


(a) Chitty, Prerogatives of the Crown, p. 74. But see as to afib^ing the royal 
assent by commission, title Pabuament ; and by governors of colonies, title 
Dependeeoiss and Colonies. 

(0 Vin. Ahr. tit. Prerog, M, b, pi. 21. 

(u) See ibid. As to the powers usually delegated to colonial governors, see 
title Dependencies and Colonies. 

(x) See p. 492, post ; and title Sherifpb and Bailiffs. 

(aj Vin. Abr. tit. Prerog. M, b, pi. 21, 

I Case of Saltpetre (1606), 12 Co. Bep. 12. 

Vin. Abr. tit, Prerog. M, b, pi. 7. 
d) Bac. Abr. tit. Prerog. P, 1 ; Bro. Abr, tit. Patents, pi. 111. 

(e) 27 Hen. 8, o. 24, s. I ; Boo. Abr. tit. Prerog. F, 1, This right may, it seems, 
be delegated in cases of necessity arising from, distance or in the King's absence, 
and is usually delegated to colonial govoiTior& 

(/) Via. Abr. tit, Prerog. M, b, pi. .21, But see contra Haatinqs {Lord) v. 
Douylaa (1686), Cro. Oar. 344, where it is said they may bo granted by letters 
patent during tbo King's life, but not by testament. 

V) Co. Litt. 18 b ; Devonahirda {Earl) Caae (1606), 11 Co, Eep. 92, 

4) Vin. Abr. tit Prerog. M, b, pL 34. 
n pi. S ; Baa Abr. tit Prerog. F, 1; 9 Co. Inst. 54. 

X;) 2 Boll. Abr. 192 ; Vin. Abr. tit Prerog. 7, b, pi. 1. 

(O.Bill of Rights, 1688 (1 Will. & 1^. sees. 2, o. 2). As to 
forfeitures generally, see jp. 489, As to grants since the surren 

hereditary revenues^ eee m VII., Port m 
(m) Mama Oarto, o. 39. Aa to gluts, derogatory of rniUio iwhts of fishinar, 
a8enote(a),p..484,en)te. o ^ r. ^ . s. 

.>) Alox* ▼. Coefa (1889), 6 Bing. 840; B.t. Jmerv (1788), J Xerm Bep.8l8, 
^ ; ilZtw fToodt’ Gate (1800), 1 Co. Bep. 26; OMmnm v. BandteiA (fiarft 
(184a).4Man.&0.996; Vin.Abr.tiiPMrog.P, 1. . 


fines ud 
Bunenderof the 
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dispense with laws or the execution of laws (o ) ; or grant a right to Snox. u. 
hold a court of equity (p); or create a mode of descent unknown BoFftl' 
to the common law (q). ^ Gnats. 


769. But in some instances grants by the Grown are valid which Exceptions, 
would have been invalid at common law U made by. a subject 
Thus, a*grant by the Crown to the inhabitants of a parish may be 
^ood, even though it would not have been effectual at common law 
if mM6 by a subject (r) ; and a grant in fee by the Grown may 
contain a condition against alienation (s). A grant by the Grown of 
unascertained shares inland was held not to be void for uncertainty 
after continued possession, confirmatory grant being presumed in 
such a case (a). 

760. The Crown cannot by grant impose new taxes or enlarge Taxes, 
old ones (6). In certain cases, however, where the grant is for 
the public utility and there is a quid pro quo to the public, a 
grant of the right to take a toll is valid (c). Thus, grants of 
pontage and murage are valid <d) ; ^ markets, fairs, ferries, and 
harbours may be granted with the right to take tolls or dues(c) ; 
and tolls on the highway may be claimed by grant or pre- 
scription, though they may not, it is said, be granted at the present 
day(/). 

All such tolls and dues must, in general, have a reasonable com- Tolls, 
mencement, and be fair and moderate in their amount ; otherwise 
the fi-anchise will be void (g). 

(o) Bill of Eights, 1688 (1 Will. & Mar., sess. 2, o, 2), s. 1. 

i p) See p. 402, ante. 

(q) Yin. Abr. tit. Frorog. M, b, pi. 23 ; 2 Boll. Abr. 164. Ab to the limitation 
of a title in a manner unknown to the common law, see Caper, Bela Warr {Earl) 

(1873), 8 Ch. App. 982 ; Wilite Peerage Claim (1S69), L. B. 4 H. L. 126; ana 
see p. 456, and title Diorities. 

(r) Willivgale v. Maitland (1866), L. R 3 Eq, 103, 109 (grant of a profit d 
prendre to the inhabitants of a parisb held good as a grant to the pansh qud 
corporation, llie grant in this case being the ri^ht to take lopwood was in 
derogation of the urown’s forestal rights, otherwise, it seemS, it might have 
been bad). See also Chilton v. London Corporation. (1878), 7 Gb. D. 735, 741 — 743. 

(«) Fowler v. Fowler (1866), 16 I. Ch. B. 507. 

(a) Dee Barree v. Shey (1873), 29 L. T. 592, P. 0. 

(5) 2 Co. Inst 58, 60, 62, 63 ; Bill of Bights, 1688 (1 Will. & Mar. sees. 2. 
e. 2). 

J c) Yin.Abr.titFrerog. M, b, p|.18. That consideration to the public is essen- 
[ in the case of marker and fairs is shown by the writ of ad guod damnum 
which is issued by the Crown before the grant of a market or fair (see Bac. Abr. ‘ 
tit. Fairs, A, and title Markets aito Fairs). 

(d) See p. 491,^t 

(e) As to tolls in markets and fairs, see title Markets aiid Fairs ; as to 
ferries, seo title Ferries ; as to harbour dues, see p. *158, ante, and title 
Shipjping and Navigation. 

(/) Bao. Abr. tit. Prerog. F, 1. Toll- thorough can, it seems, only be claimed 
where oonsideration is shown by keeping the highway in repair, or the like; 
whereas, toU-traverse may be claimed without showing oonsideiation, though 
such is presumed by the law (see Pelham (Lord) v. PUkeryill (1787), 1, Term 
Bep. 660, per Ashhurbt, J., at p. 667 ; aill v. Smith (1812), 4 Taunt 62i>, 

Oh» ; and see title Highways). 

2 Bl. Coxa., 14th ed., 37 ; Heddy v. Whedhouee (1697), Oro. HUa. 558, per 
othaV. J., at p. 559. Soo also the authorises dted in note (/), mvpra. 
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761. The King may not grant exemptions from taxes or ohargea 

imposed by Act of Parliament (it). He may, however, grant 
exemptions from tolls in markets dne to himself, or in respect of 
markets subsequently . to be granted, but not in respect of tolls 
due in afi old fair or market belongii^ to a subject (tO ; and 
similar principles would, it seems, be applicable in the^case of 
other tolls (k). ^ . *] . 

The Grown may also grant exemptions from serving in certain, 
public offices, such as sheriff or the like (Q. 

762. The Crown may, in general, grant* reversionary interests. 
Thus, it may grant a reversionai^ interest in land, or an office 
may be granted in reversion if it bd such that the King cannot 
exercise it himself (m) ; but a corod^ or a right of presentment 
cannot, it is said, be given in reversion, since the Crown has the 
right only whei^the corody or church becomes void (n). 

763. Grants of monopolies by the Grown are bad at common 
law (o), except in the case of patents for new inventions (p). 
Grants of patents for inventions, together with the registration of 
copyrights and designs, are regulated by statute (q) ; and, when 
granted, a patent for an invention has to all intents the like effect 
as against the Grown as against a subject, subject to certain 
conditions enabling Government departments to make use of the 
invention upon terms agreed upon, with the approval of the 
Treasury, either before or after use of the invention ; or, in default 
of agreement, upon terms to be settled by the Treasury after 
hearing all parties interested (a). 

7M. All British subjects have equal rights of trading within the 
dominions and dependencies of the Grown, unless prohibited by Act 
of Parliament. The Grown may not, therefore, by charter or other- 
wise, grant exclusive trading licences to any person or corporation (b). 


(A) See Yin. Abr. tit. Frerog. K, o; 2 Boll. tit. Abr. 199; Bill of Bigbte, 1688 
(1 Will. & Mar. eesa. 2, c. 2). 

(i) Com. Dig. tit Prerog:D, 33 ; 2 Co. Inst. 221 ; Bao. Abr. tit Fairs, D, 2. 

(k) See Yin. Abr. tit Frerog. E, o; 2 Boll. Abr. 198; Com. Dig. tit 
Pretog. D, 33. 

(l) As to exemption from service in public offices generally, see p. 387, ante. 

Im) See BuiiamTs (Earl) Gate (1608), 8 Co. B^ 65 a, 55 b. 

in) Ibid, See title EcKmBsiASTioai, Law. 

(o) Ouse ijfM(mopolie$ (1602), 11 Co. Bep. 84 b, grant for the exclusive making 
and importing of playing cards held to be a monopoly, and therefore void. 

( e) Ibid. This right of the Crown was recognikd by the judges. 

Patents and Designs Act, 1907 (7 Edw. 7, o. 20), 

l<^Ibid., s. 29. As to the assignment of inventions to the Secretary of State 
for War and'the Admiralfy in oertun oases, see ibid,, s. 30. As to patents,* 
designs, and copyrights generally, see titles Copybioot a»d Lptbsaby 
F aOPXBTY; Fatehts AHD iKVBimOHS. 

(5) Commons’ Journal, 19th January, 1694. The Statute of MonopolieB, 1624 
(21 Jac. 1, a 3), s. 9, e:qpies8ly excepted the ri^ts bf corporations, and of any 
comp^es or societies m merchant^ from the operation of the AoA and it was 
held in the case of Eait liidia Co. v. Bandyt (im), 10 State Tr. ' 871 (known 
as " the Oreat Case of Monopolies % that a gisat to the East India Company of 
the Role right of trading to the East Indies was good. On a petitimr of the mer- 
chants for creating a new East India Oonuiany in 1694, the House of Commons 
resolved “ that au subjeots of England haVe eq^ial right to trade to the East 
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Licences may be granted *to alien enemies to trade in. time of 
war (c). * 

^ 760. The Crovm, being entitled to all fines and forfeitures by 
virtno of the prerogative, could formerly grant away the right in 
'the form of franchises; and under such jprants fhany lords 
of manoys have the right to fines foi» ofSnces irithin their 
manors (^. But where not granted in the form of franchises, 
the revenues from fines and forfeitures are now, as a role, 
paid into the Consolidated Fund to form part of the national 
revenues (e). • * 

766. The Grown is restsained from granting lands seized before Aatiofpatory 

office found and returned (/) ; nor may it grant land when it * 

shtdl escheat ” (^). 

But the Crown may, in general, grant a mere possibility or an 
interest depending on a contingency (h). * 

767. As the Sovereign cannot be made personally liable, AnnnitiM. 
a Crown grant of an annuity edll be void at common law unless 
charged upon possessions of the Grown (i). 


SuB'Seot. fi . — Qrants of Franehiset. 

768. Certain franchises, whilst they remaiu in the hands of 
the Grown, form part of the royal prerogative, and do not exist 


Indies unless prohibited W Act of Parliament ” (Commons’ Journal, tupra ; see 
also 6 Pari. Hist. Trade in India was not, however, thrown open to the 

public until 1813(seeE88t India Company Act, 1813 (03 (leo. 3, c. 10d),sa2,3); 
and see title Tbads aio) Tbadk Unions. 

(e) As to licences to trade in time of war, see title Alixns, Yol. I., p. 311 . 

(a) Oroonvdfo Com (1697), 1 Ld. Baym. 213, 214. As to the power of 
the Treasury to direct payment of fines, pentdties etc. to tiie persons entitled, 
see the Fines Act, 1833 (3 & 4 Will. 4, o. 99), ss. 34—36. As to the setting over 
of fines, penalties, forfeitures etc. to oomrations, lords of liberties, and others 
entitled thereto by such person as the Treasnry (formerly the jUng’s Bemem- 
brancer) may direot, see the Queen’s Bemembranoer Act, 1809 (22 A 23 Viet. 
0. 21), s. 39. 

(e) See titles Cbdunai, Law and Pboobdubn ; Bbvsnub. Certain dedootions 
(iruauding fines and stoppages), from the pay of constables in the police 
force, certain fines imposM by courts of summary jurisdiotion, and certain 
fines and fees made payable to constables ^ Act of Parliament, are inade 
payable to the police pension fund by the Police Act, 1890 (03 A 04 Vtob 
0. 40), s. 16. See also title Pouoa. Fines awarded by a eoui of summary 
jurisdiction not exceedins 6». may be ordered by the coUrt to l« paid to the 
informant in or towards the payment of costs (Summary Jurisdiotion Act, 1879 

f 42 A 43 Viet. 0. 49), s. 8). As to the manamment of moneys arising 
rom foiftituree or other property and paid to the Treasury solicitor by virtue 
of the {omogative^ see the Traasury Solidtor Aot> 1876 (39 A 40 '^ot. 
a 18), a 4. As to ihe application oi fines etc. in the Metropolis, see title 
ICetbovoias. 

(/) 8 Hen. 6, c. 16; 18 Hen 6, 0.6; Mid see Deed. JBaynsv. Btdftm (1810), 
12 East, 96, 100, 111, 114 ; Anon. (1006), Byer, 146, 146. A grant of land 
as forfeited before inquisition found is void (Leighton*» Com (1690), 8 T 
173) 

(pj A.-Q, V. Farmer (1676) T. Baym. 241. 

(A) Yin. Abr. tit. Prerog. C, 2 ; Bac. Abr. Pretog. F, 3. 

(it Atm. (1690), 1 Salk. 08. 
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as franchises until they have been gmnted out as such to the 
subject (k)t Such are royal mines, waifs, wrecks, estrays, treasnre 
trove, fines and forfeitures, royal fish and swans (f). These may 
be validly granted as franchises, notwithstanding the gen^l rule 
which prevents the Crown from parting with its prerpKativeBim). 
But under a general -nant of “franchises^ such rijgbts, being 
part of the ^ura regalia,' or ** flowers of the Crown,” will no? pass, 
since they have no- eiistehSe as franchises until they have oeen 
expressly granted (n). 

Other franchises, again, may be granted not out of but by 
virtue of the prerogative ; but until so granted they have no legal 
existence (n). Instances are markets and fairs (p), ferries (q), free 
fisheries (r), free chases, parks and warrens, pontage and murage, 
corporations, counties palatine, counties corporate, and the cinque 
ports («). Such franchises may become vested in the Crown after 
their creation by grant from a subject, forfeiture, escheat, intestacy, 
or other means, and would then probably pass under a grant of 
franchises generally. 

All franchises may be claimed ‘either by grant, or by long 
and imUiemorial usage and prescription, which presupposes a 
former grant ; and in the latter case twenty years’ uninterrupted 
enjoyment is, in general, presumptive evidence in favour of a 
claimant (t). 

769. A forest or chase in the hands of a subject is the liberty 
granted to a subject of keeping royal game or beasts of chase (a), 


(Ar) ChroenveH's Case (1697)» I Ld. Raym. 213, 214 ; Vin. Abr. lit. Prerog. M, b, 
pi, 20 ; A.-Q, V. British Museum (Trustees), [19031 2 Ch. 598, 612. 

(J) As to these prei-ogatives in detail, see Vol. Vll., Part VJI., sect, 3. 

(m) As to the general rule, see p. 485, ante. By the Civil List Act, 1901 
(1 ^w. 7, 0. 4)., hereditary revenues are surrendered to the nation, but the 
rights and powers exercisable with regard thereto are preserved (ibid,, s. 9 (2) ). 
The above franchises might therefore still be granted, it seems, for valuable 
consideration. 

(m) A,^0, v, Tiriiish Museum (Trustees), supra, 

(0) See Bac. Abr.* tit. Prerpg. P. 

(pj Markets and faira, with the tolls belonging, can only be set up by grant 
or prescription (2 Co. lust. 220 ; 1 £1. Com., 14th ed., 273 ; Merchant 
Adventurers v. Relow (1687), 3 Mod. Rep. 126, 127 ; Baa Abr. tit. Pairs, A, 1). 
As to markets and fairs generally, see title Markets and Fairs. 

(9) As to the CrOwirs right to grant a feixy with toll, see Bac. Abr. tit. 
Prerog. P. I ; 2 Roll. Abr. 171 ; Com.. Dig. tit. Prerog. D, 48 ; Vin. Abr. tit. 
Prerog. M, b. As to ferries generally, see title Ferries* 

(r) As to grants of dshoriea in tidal waters and navigable rivers, see title 
Fisheries. 

(s) As to th^e, see pp. 491, 492, post 

(1) Bedley v. Shaw (1805), 6 East, 208, 215; Wtldv, Hornfy (1806), 7 East, 
195, 199; GoodtUled, Parker v. Beddwin (1809), 11 East, 488, 491 ; but as to 
presoriptive rights of fishing in tidal waters, see note (y), p. 483, anfe. 

(a) These are properly buck, doe, fox, marten, and roe, but extend in a legal 
sense to all beasts of the forest or venary, including hart, hind, hare, boar, and 
wolf (2 Bl. Com., I4th ed„ 38, note (xj ). Beasto and fowls of warren (sec 
note (<i), p. 401, post) are included by Manwood (Forest Laws, 4th ed.) in the 
privilege of forester chase (ibid,, p. 38, note (y) ; see also Devonshire (Duke) v. 

(1827), 7 B. & 0. 36, 37. Ae to the right of forest or ^aee on tho 
soil of another, see BohinemY, DhiUeep Singh (1879), 11 Oh. D. .798, 0. A, 
According to Manwood (Forest Laws, 4th ed.), a forest differs from a chase in 
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within bis own or another’s land, which need not be inclosed with 
a fence, with the right of hunting them thereon, protected from 
other persons, including (in the latter case) the owner of the 
soil {b). ^ • 

770. A legal park differs from a chase in being conShed to land 
of the ^antee, which must also be inclosed with a wall or 
paling (c). 

771. Free warren was originally granted for the preservation of 
fowls and beasts of warren^ and gave the grantee the exclusive 
right to hill fowls and^beasts of warren (d), as well as a property in 
such animals (e), within ^the limits of the warren, which may 
be claimed in the land of another to the exclusion of the 
owner (/)• 

These franchises of chase, park, and warren have now lost 
much of their former importance, since* their ownership is no longer 
necessary to enable a person legally to kill beasts of chase or park 
or fowls and beasts of warren An excise licence is, however, 
required under the Game Acts before a person may legally kill 
animals to which the Acts apply (h), 

772. Pontage and murage are the rights granted to persons who 
erected new bridges, or walls for purposes of defence or the like, to 
take a toll for the keeping and repairing of the bridge or wall 
respectively, and may be claimed by prescription (i), but only so 
long, it is said, as the bridge or wall remains useful (&). 

773- At common law the Crown enjoys the exclusive right of 
creating corporations by charter (Z), except such corporations as 


being granted subject to the forest laws (i?. y. Briggs (1615), 2 Bulst. 295), and 
prior to the Carta de Eoresta (25 Edw. 1, 9 Hen. 3, BulP.), the Crown could 
afforest lands of the subject wherever it pleased (2 Bl. Com., 14th ed., 38, 
note 17). 

a 2 Bl. Com., 14th ed., p. 38. 

p. 38 ; LtioeBier Forest Case (1607), Cro. Jac. 155; Select Pleas of 
the Forest (Seld. &o.), oxv., cxvi., oxxii. 

Fowls and beasts of warren included bares, couies, roos, partridges, rails, 
quails, woodcocks, pheasants, u^allards, and horons (2 Bl. Com., 14th ed., 
38, note (b) ; but see Mauwood, Forest Laws, 4th ed., p. 662 ; Devonshire {Duke) 
y. Lodge (1827), 7 B. & 0. 36, 37, 38). Grouse are not fowls of wanen {Dovomhire 
(Dvke) y. Lodge^ supra), but an action of ti'over lies if they are shot on another's 
land {Rigg v. Lomdcde {Earl) (1857) 1 H. & N. 923, Ex, Ch.). Whether wild duck 
are fowls of warren appears to be doubtful (see Fitzhardinge [Lord) v. Purcell^ 
[19081 2 Ch. 139, 163, 164); and see title C^ahe. 

(s) Devonshire {Duke) y. Lodge, supra, per Lord TEN'raRDBif, O.J., at p. 39. 

(/) Ibid, The right is an incorporeal hereditament, and passes only by deed 
of grant {Beauchamp {Earl) r, Winn (1873), L. B. 6 H. L. 223). 

{g) 2 Bl. Com., 14th ed., p. 39. According to Blackstone, by the early 
common law sporting even upon a man’s own land was forbidden unless tbe 
owner of the land bad the right of chase or warren. But this has been doubted 
p. 39, note 20, p, 419, note 10). Under early forest laws such sorting 
was so prohibited (see Steph. Huh Grim* Law, ed. 1683, YoL m., 275, lf76). 

(h) As to game uoences general^, see title Gaics. 

Bao. Abr. tit Prerog. F, 1 ; Com. Dig. tit Brerog. D, 48 ; 2 BoU. Abr. 171. 
A) Bac. Abr. tit Prerog. F, 1 ; VixL Abr. tit Prerog. M, b, pi. 19. 

% Bro. Abr. tit. Corporation, 16 ; 1 Bl. Oom., 14th ed., 472 ; SntM's Hospital 
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exist by eustom and with the impli^ consent of the Crown, 
examples of the latter bein^ the King, and ecclesiastical persons 
such as bishop^^ parsons, viears, and churchwardens, who are at 
comu^on law corporations vwtute offieiUm). A corporation may 
exist by prescriptiTe right, which presnpposes a former grant, 
as in the ease of thekCity of London (n), wd the Crowp may 
grant the right to create a corporation, for Qm facit per mum faeit 
per»e(o). 

774. At common law the Crown may grant to a town the right or 
franchise of choosing its own sheriff (p), or of diaying its own justices 
to the exclusion of the county justices (^). 

So also the Crown frequently exercised the right of granting to a 
city or town the franchise of being a “ county corporate,” or county 
in itself, apart from the general body of the county, with its own 
sheriffs and officers exclusive of the county officers (r). The con- 
stitutions of sntm bodies corporate were remodelled by statyte 
in 1836 («), and are now regulated principally by the Municipal 
Corporations Act, 1882 (t), which applies also to any town, district, 
or place whereof the inhabitants are incorporate after the 
commencement 6i the Act, and whereto the provisions of the 
Acts are extended by charter under the Act, but to no other 
place (a). 

776. Other franchises are counties palatine (b) (the rights with 
regard to which have now for the most part become revested in the 
Crown (c)), the cinque ports (d), manors or lordships (e), and courts 
lect(/). 


Cate (1612), 10 Oo. Bep. 33 b. As to the prerogatiYe povets of the Crown with 
regain to the creation of co^rations in 1720, see Blue v. Boyton, [1891] 1 Oh. 
601, 0. A.,' jwr Lindlet, L.J., at p. 007. The Crown oonld, it seems, incor- 
porate any number of persons with power to sue and be sued under their 
collate name, to use a common seal, and to make bye-laws etc., but not to 
enjoy monopolies or contract liability for the debts of the corporation; see 
title OoKTOBATioirs. As to companies^ which are statutory corporations incor- 
porated under the Companies Acts, see title CouPAHixs, YoL Y. 

(m) 1 BL Com., 14th e<L, 471, 472. 

(n) Ibid., 472 : 2 Co. Inst. 330. 

o) 1 BL Com., 14Ci ed., 474. , 

(p) Yin. Abr., tit. Prerog. M, b, 18, 21 ; see title SHSHtm Amo BAtum, 

({) See BlaMey v. Win^mdty (1789), 3 Tbrm Bep. 279. Such jurisdiction is, 
however, concurrent with the county jiuisdiction unless the contirary appears 
(B. T. Saitubury (1791), 4 Term Bep. 401) ; see title Maoisebatxs. 

(r) 1 BL Com., 4th ed., 92 ; see title Looill GovBBinniNT. 

m 6 ft 6 WilL 4, c. 76. The corporations to which this Act applies are set 
out in Soheds. A and B to'the Act (ibid., s. 1). 

(0 48 ft 46 Yict. c. 80. 

(a) Ibid,, A 6. Fmr the law as to municipal corporations generally, see title 
Local OovumaDiT. 


(5) Derived from poIcti'niMn, because the grantee enjoyed I'wra regalia as fully 
as the ffing in his palace ( 1 & Com., 14th ed., 116). 

(e) As to the revesting of palatine jurisdictions in the Crown, see note{A), 
p. 400, ante; as to the Chown’s prerogatives relating to property in Laaoaater 
and Durham, see Yol. YU. 

i ;d) See titles CooBTs ; SmEViMO Aim NAviUAtioir. 
ft titto Bbal Pmwbbxt Atm Cbatcxu Bual. 

/) See title OouBis. 
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SuB>SxoT. 6?— Stamp Dufy on Oranti, ^ 

776. A grant by letters patent under the Great Seal, or the Wafer 
Ghreat Seal of the United Kingdom, or the Great Seal of Ireland, 
or the ' seal of the Dnohy or Gonn^ Palatine of Lancaster, or 
the seal kept ,Bnd nsed in SooUand in place of the Great Seal 
formerly ^sed there, of any franchise, liberty, or privilege to any 
person or ‘body politic or corporate is sabject to a duty of £90, 
*payable by means of an impressed stamp ( 9 ). 

The exemplification or constat under the Great Seal of the United 
Kingdom of any letters^atent or grant made or to be made by ffis 
Majesty or by any of his royal predecessors of any honour, dignify, 
promotion, franchise, liberty or privilege, or of any lands, office or 
other thing whatsoever, is subject to an impressed stamp duty 
of £6 (h). 

Warrants under His Majesty’s sign manual are subject to an 
impressed stamp duty of 10 s. (i). * 


14. 

Bdlul 
OrsBti. ^ 


stamp duty ^ ■ 
on grants. 


Sect. 16. — General Bights of the Crown in Relation to Property, 

ITt. Where the Crown’s right and that of a subject meet at one Priority of 
and the same time, that of the Crown is in general preferred, the Crown iighta * 
rule being “ detur digniori ” (It). 

Thus, the Crown cannot have a joint property with any 

S erson in one entire chattel, or such a one as is not capable of 
ivision, and where the title of the Crown and a subject concur, the 
Crown takes the whole (f). So if a horse or a debt be assigned to 
the Crown and a subject, or where two persons have a joint property 
in a horse or debt and one person assigns his share to the Crown, 
or where a bond is made to the Crown and a subject, the Crown 
takes the whole (m), for it cannot be a partner with a snbject(n). 

Nor can the Crown become a joint owner of a chattel real by grant 
or contract, but takes the whole (o). But where a share of real 
property becomes vested in the King by descent, or, it seems, other* 
wise, though he cannot be joint tenant, he takes only his share (p) ; 
and the King and a subject may be tenants in common (j'). So 


Stamp Act, 1891 (64 & 66 Yiot. o. 39), as. 1, 2, Sohed. L 
I Ihid. 

(0 Ibid- 

a) Oo.Iitt.80b; QuiO^s date (1611), 9 Oo. Bep. 129 a, 129 b; Sadlen* 
... ..... . . . .. ... 66 a; A,‘&, r. Andrew 


(Ivarden and Ooaunonalfy) Cate (1688), 4 Oo. Bep. 64 1 


WiUion T. BtrUey (1661), 


(1666), Hard. 23; Baa Abr. Pracog. E, 4. 

(0 Oo. litt. 30; 3 Bl. Oom., 14th ed., 409; 

1 ^wd. 223, 243. 

(m) ntd,' See also Oats ofMivu (1668), 1 FlowA 810, 323, Bz. Oh. ; MiUt v. 
Wvlim (1713), 10 ICod. Bro. 246, forfeituie on outlawry ; B. v. Fairdough (1697), 
Oro. Mis. 2W. Queers whether tiie prinoipls appliee m the case of a gift fy a 

14fh ed.. 409. 

(0) Ibid. 

Ip) Oo. Litt 180 bp 186 a, 190 a; Bao. Abre tit Joint Tenants, B; 2 BL 
OoBL, 14tii ed;, 184; WUlion y* BerUepg su^ra, at p. 247 ; Ohitty, Prero^MKiYes 
of the Grown, pp. 210, 248. Under a gift to tne King and a snbjeoi and 
their heixs, the King and subject take as tenants in common and not as joint 
tenants 

(1) Btoo Abretit Ttwog. lOA 
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CONimTDTlONAL IiAW. 


8apf. 10. 
Oeaeral 
Bl«btoof 
the Crown 
ihBektton 
to Propert7. 

Peraonal 

property. 


Demtasiio * 
lands. 


Ck>pyholdfii 


Trusta. 


also on an extent against one of several partners, the Crown takM 
the interelt of such one alone, and that subject to the partnership 
debts (r). 

778. Personal property of the Grown is not subject to the law 
relating to^reck, estrays, or waifs («), or to sale in market overt (t), 
or distress ^or rent or .damage feasant (a) ; and no custom, whi^ 
goes to the person or goods binds the Crown (b) (except in certain 
cases relating to land(<;)), and it is, therefore, exempt from all 
customary rates and tolls (d), 

779. Demesne lands of the Grown (e> are not, it is said, 
discharged from tithe b^ prerogative right (/), though they may be 
discharged by prescription de non decmanao, which is a personal 
right attaching to the King as persona mixta, as also to the clergy (y), 
and does not pass to the Ring's grantee (h). Upon alienation, there- 
fore, the prescription is destroyed and the land becomes subject to 
tithe (i). Forest lands, whilst in the hands of the Crown, are not 
titheable, but they become so if disafforested, and within a parish (k). 

780. At common law the Sovereign cannot, it seems, be a 
copyholder, for it is beneath his dignity to perform the services ; 
and where a copyhold tenant becomes King, the copyhold is 
suspended, but revives to the person, not being king, who takes on 
the King's decease (t). Copyholds belonging to the King in his 
natural capacity as private estates may now be held by trustees 
on his behalf under statutory authority (m). 

781. The Sovereign may, it seems, be a trustee (n), but since 
he cannot in law be seised to a use (o), he cannot be compelled 


(r) R. T. Sanderson (1809), Wight. 50. Ab to extenta, see title CnowN 
PaaCTIOEo 

1 8) Vin. Abr. tit. Pi'erog^. T, 2 ; Willion y, Berkley (1561), 1 Flowd. 223, 243. 
t) 2 Co. Inst. 713 ; Willion v. Btrkky, $upra. 

a) See p. 409, ante. ' 

b) Com. Dig. tit Toll, 0-, 1. See also p. 408, ante, 

c) See as to boroi^li English and gavelkind, p. 408, ante, 

d) Yin. Abr. tit f^erog. T, 2; Anon. (1-157), Jenk. 83. 
s) As to what these are, see Vol. VII., Part VII. 

/) Gompoet y. Anon. (1662), Hard. 315; Ohitty, Prerogatives of the Crown, 
p. 377. But see contra, 2 Bl. Com., 14tli ed., p. 31, where it is said that the 
exemption is due to the prerogative. The right exists in the case of the clergy, 
and if Finn's definition of a ** prerogative ” (namely, that which is law in no case 
of the subject, see note (o), p. 371, ante) be accepted as it appears to have been 
by Blackstone, the Crown's exemption cannot be said to be a prerogative right. 
It arises (eemble) from the fact that the King is head of the (jhuroh. See also 
title EooLESiASTiOikX. Law. 

M 2 Bl. Com., 14th ed., 31, 32. 

{h) Compost V. Anon., supra; Hotham v. Foster (1758), 2 Qwill. 899. Butt^ 
privilege attaches in the hands of a lessee (3 Cm. Dig. tit Tithes, pi 78). 

(t) Ibid. Chitty, Prerogatives of the CJrown, p. 377. The presoriptiop does 
not revive if the land comes i^in into the haxide of the King by escheat or 
otherwise [ibid.). 

[k) 3 Ghl Dig. tit. Tithes, pi. 78* 

(0 Bae. Abr. tit. Pceiog* £, 1; (^itly, Prerogatives of the 0Fowiiif ;p» 878, 
See title Ooftholds. 

W 3?tot Vn., sect 6. 

W PreroMtives of the Grown, p. 878. 

(i) WHlion V. Bsmey (1561), 1 ]^w4, atp. ; Bao, Abr. tit Fteiof . B, 1 ; 
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to execute the trust (p), and m effect bolds lands so vested in him 
discharged therefrom (g). 

782> The Sovereign may be a cestui que use, it isfaid, if both the 
conveyance and the declaration of use be by m&tter of record (r.) 

783. .T^e Sovereign may be appointed •executor, but as he 
cannot be presumed to have leisure to perform the duties, he may 
•nominate such persons to do so as be thinks fit, against whom 
actions may be brought. He may also appoint others to take 
accounts of such execi\^ors («). 

784. The Grown may, in, general, reserve rents to a stranger, 
though a subject may not do so (t). But a reservation of rent to an 
officer for the time being, who is removable at will, is bad (a). 

So also the Crown may, it seems, reserve rents out of incorporeal 
hereditaments as commons, tithes, or fairs (b). . 

785. The Grown could at common law distrain without attorn- 
ment (c) ; and may distrain for a rent service, fee farm rent, 
rent-charge, or rent-seck, whether acquired by grant or forfeiture, 
upon the lands out of which the rent is reserved, or upon all other 
lands of the tenant, although held of other lords, provided the 
lands are in the actual possession of the tenant ; if they are under- 
let for years or at will, the goods of the under-tenant are not liable (d) 
unless the lands were underlet after the rent accrued due to the 
Grown (e). 

The Grown may, perhaps, distrain on the highway (/). 

The prerogatives relating to distress do not, in general, pass to 
the Crown’s grantee (p) ; but in certain cases the grantees of fee 
farm rents may distrain on all the lands of the original grantor (k). 


1 Cm. Dig. tit. Use, cap. m., e. 8. On this ground the King could not convey 
by the pla forme of bargain and sale, covenant to stand sei^, or lease and 
release (Chitty, Prerogatives of the Grown, p. S76), 
f f>) 1 Cru. Dig. tit. Use, cap. HI., s. 8 ; Bao. Ahr. tit. Frerog. E, 1. 
igl lifd. 

(r) Bacon, Law Tracts, Beading on the Statute of Uses, 349 (Oolleoted Works 
(Spwding), vii., 438). 

(s) 4 Go. Inst. 335 ; Baa Abr. tit. Prerog. E, 1 : Ohitty, Prerogatives of the 
Crown, p. 379. 

(f) (m. Litt. 143 b ; 2 Boll. Abr. 4-17 ; Saffron Walden Qatt (1583), Moore 
(K. B.), 109, 162. 

i a) Anon. (1694), 1 Ld. B^hi. 36. 

V) Baa.Abr. tit. Prerog. E, 3 ; Co. Litt. 47 a, note (1). 
e) Co. Litt. 309 b ; and see title Distubss. 

(M 2 Co. Inst. 132, 184 ; 4 Ibid. 119; Bro. Abr. tit.. Prerog, 68, 77 ; Yin. Abr, 
tib Prerog. P ; Bao. Abr. tit. Prerog. E, 3 ; Chitty, Prerogatives of the Crown, p. 
209. The Crown can, it seems, distrain, although the lands are nnder a sequee- 
trai^n out of Chancery ; A.-U. v. Obmitrjf Corporatum (1710), 2 Vem. 713 ; 1 P. 
Wms. 306, though this is doubtful (fU<f.,'.l P. Wma. 307). 

(s) 1 Boll. Abr. 670, 
m 2 Co. Inst. 131. 

(e) Bro. Abr. tib Prerog. 68 ; Yin. Abr. tit. Prerog. .P. 

(aV Namely, fee (arm and other rente fold under the statute 22 Ctir. 2, «. 8, to 
whiw all remedies of the Crowu gre applkablo- (see ibid., s. 8). See also 26 
Geo. 3, b. 87 ; 30 Gea 3, a 50 ; Crown Isinds Aob 1794 (34 Geo. 3, a 73), This 


Sac*, ift. 
Oenenl 
Bights of 
the Grown 
In Belation 
to Property. 


Rent!, 


Distresi. 



OONSTlOmiOMAL LaW. 


m. 


t. IS. 

General 
Bi^teof 
tbe Crown 
InBeUition 
to Property. 

Crown leasee. 


'Copyright 
and pHniing. 


A tenant may, it seama, replevy oh a diatresa for rent by the 
Crown («), but not on a diatrees for fee farm rent (k), or other duty . 
to the Crown 

786. Where Crown leasee are made with a clause of re>entry on 
non-paym%nt of rent, no demand for payment is required, but on 
non-paymetit the Crown may re-enter (m). This right„. does not, 
however, extend to the Crown's grantee (n); nor to lands in the 
Duchy of Lancaster (o) ; nor, it seems, where there is an express' 
provision requiring demand either in a lease made originally by the 
Crown, or by some other person of whom the Crown has acquired 
the reversion (p). 

I 

787. With regard to literary property, the Crown exercised a 
prerogative in respect of printing and publishing before the 
creation of statutory copyright (q). The King had the sole right of 


right applies, it seems, where the lands are in sequestration (see references in 
note on p. 495, ante), 

(i) Bro. Abr. tit. Beplevin, 61 ; Bao. Abr. tit Beplevin, G. 

{k) Es V. Oliver (1717), Bunb. 14. See as to a seizure in order to condemna- 
tion, Cawthome v. Gamphdl (1790), Anst 205, note at p. 212. 

(1) See the references in note (k), supra. As to distress generally, see title 
Bistkess. * 

(fiO Go. Litt. 201 b ; Bro. Abr. tit. Prerog., pi. 101 ; Boroughes' Cass (1596), 4 
Go. l^n. 72 b, 73 a. 

in) Go. Litt. 201 b ; Baroughes* Case (1596), 4 Go. Eep. 72 b, 73 a ; BuMn v. 
Kamtmds (150tQ, Moore (k. B.), 598 ; Kidwdly v. Brand (1551), Plowd, 69, 70 ; 
Anon. (1653), Dyer, 87 b. 

(o) Bmnye^s (Aue (1584), Moore (x. B.), 149, 151 ; Saffron Walden Case (1584), 
Moore (k. b.), 159, 161. 

(p) knight's Case (1584), Moore (k. b.), 199, 210. 

(j) Until the year 1640 the Grown exorcised an unlimited authority over the 
press, and this control was enforced by the summary powers of searoh, oonfis- 
oation, abd imprisonment given to the Stationers’ Gompany, and by the 
supreme jurisdiction of the Star Gbamber, which issued decrees regulating 
printing and the number of presses (4 Burr., per Willes, J., at p. 2312). All 
printinjg was forbidden except by royal licenoe, wbiob was conferred by pro- 
clamations, charters, decrees, or by the grant of letters patent from the Grown. 
The Star Gbamber considered all infringements of royal letters patent as 
contempts of the royal authority, and on that theory supported any patent 
which the Grown thought proper to grant. The Statute of Monopolies was 
intended to obe<^ this misotdei, directing t^at all grants of monopoues ri&ould 
be tried and detennined according to the common law, but a proviso enacted 
that the statute should not extend to *'iuiy patent if privilege eoaoeming 
printing.” The Star Ohamber, therefore, continued the same powers 


'the press and restraints of urilioenaed printing by proolama- 
tions, aecrees of the Star Ohamber, and diarter powers ^ven to the Station^’ 
Gompany were deemed to be illegal (ibid,, at p. 2314). The Licensing Act, 
1662 (13 A 14 Gar. 2, o. 33), prohibited the printing of any. bock unless it was 
first entered in the register 6f the Stationers’ Gompany; and that all books 
relating to the common law riiould be printed unaer the lioenee of the Lord 
Ohanomlor, Lord Chief Justice, or Lord Chief .Qaron ; of hutoy and aflaiis of 
State under the licence of a Semtaiy of State; of heraldry by appomtmexii of 
the Earl Mawhal ; of books of divinity, physio, .j^osophy, or other science or 
by appointment of the Archbishop ox Gantetbtiry or Bishop of l^don, or 
in the universities by the ohahcellor; but the rights of grantee* under let^ 

r tent from the Grown were expreai^ reserved. This statute vlas revived 
Jao. 2, c. 7, and continued by 4 Wul A Mar. o. 34, but flnslly okpfred in 
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- prititiDg all ordinances of the State, as procIamatioi\p, Acts of 9bot, 15. 
Parli^ent, Orders in Council, and other State documents. The Oeiwid 
pj^rineiple on which he enjoyed the prerogative was ^lat such publica- 
tions as relate to the government of the country should be pub- 
lished and preserved in a proper and correct state (r). • ® 

8in\parly, as the King is the head of the Qhurch as ^11 as of the ^ «wrty 
State, it % his care to preserve the purity of the Scriptures, and BiUeiftiid 
ttie royal prerc^ative is exercised with regard to the printing of the p»yei>booki. 
Bible and the Book of Common Prayer (s). 

The royal prerogative has been exercised from time to time by R^htto 
the grant of fetters parent from the Grown (e), conferrins upon the 
patentees the sole right of printing Bibles, prayer-booKs, Acts of 
Parliament, law books and judicial proceedings, and almanacs (a). 


(1604), 4 Burr, at p. 2314. Statutory copyright was created in 1710 by stat. 
8 Ann. c. 19. * 

M Manners v. Blair (1826), 2 State Tr. (n. a) 216, per Lord Hebkaki), at 
p. 226 ; Oriereon v. Jacheon (1794), Bidg. L. A S. 304. 

(«) This prerontive is not referable to the oiroumstance of the King being in 
a spiritual or ecdesiastioal sense the supreme head of tiie Ohuroh, but to the 
kingly character — to his beingthe head of the Church and State, and it being his 
duty to act as guardian and protector of both — a character he has equaUy in 
Scotland and England. It is therefore his duty to take care that such works 
ore published in a correct and authentic form {Manners v. Bhir^ eupra^ per 
Lora Ltndhubst, L.O., at p. 236; and see title Copyright and Literary 
Property). 

(Q Since the Restoration, in cases relating to the grant of letters patent under 
the royal preromtive, the claim of the patentee has been based upon the right 
of property bemnging to the Crown. As to Rollers Abridgement it was said 
that the Year-Books, having been compiled at the King's expense, were the 
King’s property, and therefoie the printing of them bmongea to ^e King’s 
patentee {Aikun^s Case (1666), Cart. 89). In respect of Uroke’s Reports it 
was contraded that the King prid the judges, who made the decisions, and 
therefore the decisions were his {Boper v. Streakr (1670), Skin. 234). An 
almanac, it was argued, had no ce^in author, and was tke King’s prcmrty 
{StaUcners^ Co. v. Seymour (1678), 1 Mod. Rep. 266). The English tnmslation 
of the Bible had been made at me King’s expense, and therefore it was con* 
eluded to be his property. Por the same reason it was thought that the King 
had propwty in me Latm Grammar. The whole right rested tt|;on the common 
law proprietary interest of the Crown by reason of the King’s right of ori^al 
publicauon {MiUar v. Taylor (1769), 4 Burr. 2303, per Lota Makspibij), C.J„ 
at pp. 2402, 2406 ; see also Nkoljr. Stoekdale (1786), 3 Swan, 687). 

(a) Oa/om and Cambridge Universities v. Bichardson (1802;, 6 Yes. 689 
(Bible and prayer-book) ; Manners v. Blairs supra (Bible and prayer-book) ; 
Basket v. Cambridge Univerei^ (1743), 1 Wm. BI. 106 (grant to Kmg’s 
printer of all statutes, books. Acts and other volumes publimed by the Emg 
m EnglUhtthe Latin Grammar excited, also Bibles, testaments^ as well as 
service books ; conoiinent authority to the university) ; Basket v. Owmingham 
(1762)| 1 Wm. Bl. Rep. 370 (Bible); Boper v. Sireaiter, supra (Law Reports) ; 
Aik^s Case (1666), Cart 89 (Law Reports). The sole rimt of 



Go. V. Oarnan (1776), 2 Wm. BL 1062| it was held that there was no imal 
prerOj^ve with regard to the publication of almanacs (see also Miuar 
V* Taylor (1789), 4 Burr. 2329 ; Oumsy v. Longman (1806), 18 Yes. 6<^). The 
claim of the Crown to print the Latin Grammar, on the ground mat the 
Work was originally compiled at the' King’s expense, appears to have been 
ehanddned (see Siatiensrs^^. v, Fdrtrid^md Fk<A v. SiotkiaUt sups^d). 
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' SttJT. 18. 
Oeneral 
Bights of 
t^e Crown 
InBelation 
to Froperty. 

Copyright in 
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The rigjfit of printing conferred upoln the grantee under royal 
letters patent is apparently a licence to print and publish, and ^e 
grant does not apiouni to an assignment of the copyrigbtp which 
remains in the Grown {&). 

788 . The King has no prerogative over printing generally. He 
cannot graifl an exclusive right to print any book, excepirupon 
the basis of a proprietary interest in the particular work (o). ^ He 
has, however, the same right of acquiring copyright as a private 
individual. Thus, if a servant of the Crown in the course of his 
duty, for which he is paid, composes any document, or if a 
person is specially employed and paid by the Grown for the 
purpose of composing any document, thfi copyright belongs to the 
Crown (cf). 

The Crown allows, however, the reproduction of certain classes 
of Government publications by any person without restriction, in 
the interests of tHe public, in order that they may be made known 
as widely as possible‘(«). 

There is no prerogative with regard to works of which there is 
no copyright owner. If there is no certain author of a published 
book, the copyright does not belong to the Crown under the law 
relating to bona vacantia {/). The work falls into the public 
domain, and any person may print and publish it. 


(b) Oxford and Cambridge Vnivmiiin v. RicJiardsim (1802), 6 Ves., jxr 
Lord L.O., at p. 712. The King bad power, accordingly, to grant the 

right of printing Acts of Parliament to the King’s printer, and by similar letters 
patent a concurrent authority to print the same to the University of Cambridge 
{boAhtt V. Cambridge Univmiiy (1758), 1 Wm. BL 105). 

(t) Millar V. Taylor (1769), 4 Burr, 2303, per Lord Mansfield, 0, J., at p. 2401 . 

(d) Upon this principle the Crown exercises its right or maintains its interest 
in copyright' in certain classes of works, which are published at the expense of 
the Executive for the purpose of promoting literature and science. Such works 
ore protected, and their reproductiou is restricted as being of the same character 
as those which are published by private enterprise, ^ong suchi works are 
included: (1) Literary or ^wcw»-literary works, s.y., the Reports of the “Chal- 
longer” Exp^ition, toe Bolls Publications, State Trials, ana the Boaid of Trade 
Journal ; (2) charts and ordnance maps (see Treasury minute, 3l8t August, 18$7, 
and title Oopthight and Litebart Property). The printing and publishing 
of a nautical almanac is by Act of Parliament j^laced under me control of Ihe 
Lords of the Admiralty (9 Oeo. 4, c. 66). 

U) Oovemment publications within this category may be classified as follows : 
— (l) Beports of select committees of the two Houses of Parliament or of l^yal 
Commissions ; (2) papers required by statute to be laid before Parliament, e.g.. 
Orders in Council, rules made by Government departments, accounts, reports of 
Government inspectors ; (3) papers laid before Parliament by command, e.g„ 
treaties, diplomatic correspondence, reports from consuls and secretaries of 
legation, reports of inquiries into explosions or accidents, and otl^r special 
reports made to Government departmente ; (4) Acts of Parliament ; (5) ollLcial 
books, e,g., King’s ^golations for the Army or Navy. Subject, however, to 
the following exceptions Acts of Parliament and official books, published 
under the authorify of the wvemment and reproduced by an in^vidual, must 
not purport on the face of them to be published by authority ; (2) worn of a 
hterary or 9 «a«-literaiy character whidi accidentally come within tnese dosses, 
e.g., repoits of the Historioal Manuscripts Commission (see Treasury minute, 
81st Aumist, 1887). 

(/) Milhr V. Taylor, enpra, per Lord Mansfield, O.J.^ at p. 2401. Fof 
bona vacantia generally, seo Vol. VTL, Part VU., sect. 3,. - 
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The Grown cannot, apart from the rales of law relating to the 
licensing of stage plays (g), or to blasphemous or seditiooi libels (A), 
exercise any control over the public press (t). 

(oj See title Treatbes. * 

(A) See titles CaniiNAi. Law aed Pboobuube; Libel and Sueubb. 

(O See title Press aes PniExma. • e 


Sbqv. 16 . 

Oeneral 
Bights of 
the Grown 
inBelation 
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index: 


ACQUISITION OF LlND. See Compulsobt PaBOHASB. 

ATTAOH&. See Confliotsof Laws. 

BLOCKADE. See Coitstitutional Law. 

BOOTY. See CokbtitutionaIi Law. 

BULLION. See Ookstitutional Law. 

CABINET. See Constitutional Law. 

CASTE. See Conflict of Law^. 

CENSUS. See Constitutional Law. 

CHANNEL ISLANDS. See Constitutional Law. 

CIVIL SERVICE. See Conflict of Laws. 

COMMONABLE RIGHTS. See Compulsory Purchasb. 

COMMONS, HOUSE OF. See Constitutional Law. 

COMPULSORY PURCHASB OP LAND AND COMPENSATION, 1—175 
abandonment of undertaking, compensation on, 15i 

effect of notice of, 68 

on promoter's deposit, 103 
works, effect of, on land taken for woras, 27 
al^senco etc. of owner, assessment of compensation in case of, 95, 96 
vesting of lands in promoters in case of, 108 
access to ** special Act,*’ 18, 19 

accidents, powers of railway companies to prevent, 155 
acoommomtion works by railway companies, 153 

waterworks companies, 166 
acquisition of land by agreement, 56 — 62 
consideration for sale, 59,60 

not affected by time limit applicable to compulsory purchase, 59 
payment and completion, 60, 61 
persons entitled to sell, 57, 58 
extent of power, 58 
special powers, 58, 59 

purchase for extraordinary purposes, 61, 62 
acquisition of land otherwise than by agreement, 62«— 75 

intersected lands, duty of promoters to take etc. small outlying portions 
of, 74, 75 

limit of time, 63, 64 

methods for assesslDg emnpensation, 69, 70 
notice by owner requiring whole of premises to be taken, 73, 71 
to treat, 64-^6 

effect of service of, 66—68 
notice of claim In answer to, 68, 69 
powers. See powers. 

restriotions on taking part of house or manufactory, 70—73 
subscription of capital in certain cases before exercise of power, 62, 63 
action, assessment and enforcement of compeDsatioD Iqri in special oases, 106 
no right of, unlesa given by statate, 31, 82 
on judgment for oompeneatlon, 01, 05 
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GOMPUL80BT PUBOHASE OF LAND AND OOMPJSNSATIOir^ontinved. ' 
actfon, right of^ against promoters for acts vUra virat, 44 
adaptability fur pArticolar purpose, effect of. on value, 89 

additional mlowance for compulsory purchase, none in certain cases, 164, 166, 169 
costs of purcnase, liability for, where purchase-money deposit^, 126 

re-in vestm^nt^ liability for, where purchase-money deposited, 
130 

additions made i|itfa view to cogipensation, 36 

adjoining owners, right of pre-emption by, on sale of ** superfluous ** lands, ^6, 20 
administrators, sale by, under agr^nient, 67, 68 
Admiralty, purchase by, 6, 10, 160, 161 

adverse claimants, costs of litigation between, where purohase-money deposited 
. in bank, 134, 136 

advertisements. Saa notice."* r 

agent, service of notice to treat on, 66 

agreement, acquisition of land by, 66 — 62. dha acqui|tit{on etc. 
alignment marks, entry on land for provision and repair of, by Secretary of State 
for War, 159, 160 
allotments, for purpose of, 9, 10 
alterations made with view to compensation, 86 
animals, acquisition of wharves in connection with diseases of, 171 
annoyance, payment ot compensation for, out of purchase-money deposited in 
bank, 117, 118 

anticipated injury, compensation for, 40, 41 
application for investment of purchase-money in bank, 114 
re-investment, 131, 132 
costs of abortive, 129 

application of purchase-money deposited in Bank of England, 114 — 124 
in case of persons under disability, 116 — t 124 
application to court, 116, 117 

interim investment and payment of dividends, 118, 119 
objects to which money permanently applicable, 119-^122 
payment of sum for personal inconvenience or loss, 117, 118 
out to peraon absolutely entitled, 122 
where money deposited in respect of leases or reversions, 123, 124 
In cose of refusal to convey or make title etc., 114—116 
application toconrt, 114 

parties in possession of land presumed entitled to money, 116, 116 
powers of court, 1 15 

appointment of arbitrators to assess compensation, 78 — 80 
' umpire, 80 

apportionment of compensation between mortgagor and mortgagee, 142 

to commoners, 141 

rents, assessing tribunals cannot make, 76 

costs of, when porchase-money deposited in bank, 126, 129 
of copyhold on severance, 138 
when part of land subject to lease taken, 147, 148 
arbitration, assessment by, 78 — 86 etc. 
after entry, 104, 105 
appointment of arbitrators, 78 — 80 
umpire, 80 
costs of arbitration, 83 — 85 

taxation and recovery of, 85, 86 
declaration by arbitrators and umpire, 81, 82 
for damage by sanitarv authority, 163 
in case of sewers and drainage, 172, 173, 176 
on withdrawal of notice to treat by conncll, 171 
under agreement, 61 

owner’s right to, in certain cases, after valuation, 96 
submission to, by appointment of arbitrator, 78, 79 
the award, enforcement of, 83 
setting aside, 83 
taking np^ 82 
hearing, 82 

time for making award, 80, 81 
under London Building Acts, 173 
where claim exceeds A50...68-— 70 

land acquired by Admiralty, 160 
lands taken for mllitaxy purpose, 169 
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CdHPULSOBT PUBOHA9B OF IiANU AND COMPENSATION— 

arbitrator, single, asaesament of compensation by> in certain cases, 164, 167, 168, 
173 

death of, before award, 78 
arbitrators, appointment of, 78—80 
costs of, 84 

declaration required of, 81, 83 
powers of, at hearing, 82 
* arbitration • 

artilleiy practice, bye-laws in respect of, 160 
assessment of purchase price and compensation, 76 — 96 
jurisdiction of assessing tribunals, 76 
procedure before justices, 77, 78 

hr arbitration, 78—96 etc. See arbitration, assessment by. 
jury, 86 — 96. See jury, assessment by. 
where parties absent, unknown, or not appearing, 95, 96 
assessor, appointment ^f, by sheriff, coroner etc., 88 
award in arbitration, enforcement of, 83 
setting aside, ^ 
taking up, 82 

of coinpeusiition, enforcing or setting aside, 76 
time for delivery of, 70 • 

Bank of England, application of purchase-money deposited in, 114 — 124. Sre 

application etc. 

costa when purchase-money deposited in, 124 — 135. jSss costs 
when etc. 

deposit of puichase-money etc. in, 99—101, 107 — 110 
barracks, acquisition of land for, 160 
betterment, liability for, 42, 43 
biU, privat^ grant of powers by, 7, 8 
public, grant of powers by, 6 

Board of Agriculture and Fisheries, jurisdiction of, 19, 168, 169 
Trade, appointment of umpire by, 80 
bond, giving of, on entry before purchase, 101, 159, 162 
boring, promoters* right of entry on lands for purpose of, 97 
borough council, acquisition of laud by, for allotments, 168 — 171 
boroughs, metropolitan, powers of, 171 — 174 
bridges, powers of gas companies to take up, 156 
brokers* charges for investment, liability of promoters for, 127 
buildings, acquisition of, for purpose of customs, 161 
burial grounds, closed, rights of persons in possession of, 116, 117, 119 
business, comi)ensation for loss of, 36 
bye-laws in respect of rifle practice, etc. 160 

capital to be subscribed in certain cases before exercise of powers of compulsory 
purchase, 62, 63 

case, statement of, by justices on assessment of compensation, 78 
cemeteries, compensation for land taken for, 158 

certificate of justices as to subscription of capital, application for, and effect 
of, 63 

eertiorariy application of, to taxation of costs of arbitration in certain 
cases, 85 • 

removal of proceedings before justices by, 77 
time for application for, 92 
challenge of jury, 89, 90 
chapels, acquisition of land for, 174 

charge on earnings of undertaking etc. as consideration of sale, 69 

S urebase of lands subject to, 146, 147 
le purposes, trustees in trust for, sale by, under agreemexit, 57, 58 
chattels no compensation for interests in, 34 
choice of tribunu on assessment of compensation by jury, 86 
church, acquisition of land for, 7, 174 

value of land used for, mode of estimating, 37 
claira by owner after receipt of notice to treat,. 68, 69 

elalmants, adverse, costs of litigation between where purchase-money deposited in 
bank, 134, 136 ^ 

clerks of peace, duties of, in respect copies of special Act, 18, 19 
dosed burial grounds, rights of persons in missesdon of, 1 16, 117, 119 
coastguard stations, acquisition oy Admiralty of land for, 6, 160 
collateral object, land taken for, 24 
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OOMPUIAOBT PVB0HA8B OF LAND AND GONPBKSATION— wnMmmI. 
commercial an^ertakiiige» acquisition of land for, 168-^158 
oemeteiieSy 158 
electaio lighting^ 167 
gasworks, 158 * 

narbonrs, docks, and piers, 157, 158 
markets and fairs, 157 
rail ways, 153 — 156 
waterworks, l55, 156 

Gommlssioners of Sewers, powers of, 7, 11, 174 

Ck>mml88lonerB of Works, purchase of land and buildings by, for customs, 161 
committee commoners, appointment and powers of, 140 
committees of lunatics and idiots, sale by, under agreement, 57, 68 
< common jury, assessment of compensation by, 86 
summoning of, for, 88^ 89 
common or waste land^ purchase of, 138 — 149 
commonable rights, transfer of, 141, 142 
payment of money deposited in bank, 142 
procedure for acquisition, 188, 139 
rights in soil, conveyance of, 189 
of commouers, 189, 140 
commonable rights, purchase of, 189 — 142 
commons, grants of, 19 

rights of and comTOnaatlon to, 189 — 142 

communication between dlTided parts of land, owner's rights as to, or in lien of, 75 
company, duty of, to keep copies of special Act, 18 

oompensation, assessment of, 76 — 96. See assessment of purchase price and 
compensation, 
after ent^, 104 — 106 . 

deposit of, in Bank of England, effect of, 107 — 110 
methods of assessing, 69, 70 

mines and minerals, in case of, 49 — 56. See mines and minerals 
etc. 

principles of, 81 — 49. See principles of compensation, 
under public general statutes, 158 — 176 
church building, 174 

commercial undertakings, 153 — 158. See commercial undertakings etc. 
government purposes, 158—162. See government purposes etc. 

local, 168 — 174. See local government etc. 
land drainage, 174, 175 
signal stationB and lighthouses, 175 
completion of purchase, 106—109 
under agreement, 61 
compulsory hiring by councils, 169 , 170 
conditions attached to powers, 11 — 31 

before Lands Clauses Consolidation Act, 11, 19 
by the Lands Clauses Acts, 12 — 19. See Lands Clauses Acts etc. 
restrictions as to land to be taken, 21 — 31. See land, restrictions as to* 
nnder Acts other than Lands Clauses Acts, 19 — ^21 
commons, relating to, 19 
re-housing displaced working classes, 20, 21*' 
tithes, relating to^ 19 

eonsent to entiy on lands, effect of, and presumption of, 98 
ooDSlderatlon for sale under agreement, 59, 60 
construction of doubtful provisioned 24 

Lands Clauses Acts, 14 — ^16 

will, costs of, where different olaimants and pnrchase-monev in 
bank, 136 

oonveyanoe of land and payment of purchase-money, 106 — 114 
costs of oonveyanoe, 112; 118 

taxation and recovery of, 118, 114 
specific performanoed 107 

where owner refuses to oonvey or cannot make title, 107. 108 
partise nnder disabfliiyt 109— 112 
conveyancing oonnsel, oostaof, 113 

fioples of records of judgmmits for oompensatton, mode of obtaining. 99. 98 
»BpeaialAot,'*^dnt 70 <oom|)i£^kMp. 18 » -• » 

oopruol^ costa of re-investment iln, where pnrohase-money deposit^ In bank, 
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OOiIpCLSOBY PCTBOHASO^Or LAND AND OOMPBNBATIOK-«<«?iiMmi«|. 
oopyholda, death ot vendor of, ooete ocoaeioned bjr, 119, 118 • 

puTchMeof, 136—138 
oorn rentf ^king of land charged with, 19 

coroner of oonntje application to, in certain cases, to sammon jnry, 87 
corporationB, appointment of arbitrator by, 78 t 
sale by, 61, 62 

under agreement, 57 

^ service of notice to treat on, 65 • 

summoning of jury by, to assess compensation, 87 
costs, jurisdiction of single arbitrator over, in certain cases, 167, 169 

of apportionment of rent, where part of land subject to lease taken, 148 
arbitration, 83 — 85 

taxatira and recovery of, 85, 86 • 

convey an&, 112, 118 

taxation and recovery of, 113, 114 
inquiry before jAry to assess compensation, 93, 105 
taxation and recovery of, 93, 94 
inquiry before justices to assess compensation, 77 

re-investment by mortaagee, promoters* liability for, in certain oases, 145 
warrant for delivery of possession, 102 
costs where purchase-money deposited In Bank of Bng^nd, 124 — 185 
for whi^ promoters liable, 126—135 

ascertainment of different interests where various claimants, 184, 185 
generally, 126 • 

interim investment, 127 
obtaining proper oilers, 131, 132 
payment out, 132 — 134 
purchasing and taking lands, 126, 127 
re-investment in other lands, 127 — 131 
power of court to give costs, 124, 126 
councils, county, parish etc., acquisition of land by, 167—171 

of metropolitan cities and boroughs, powers of, 171 — 174 
counter-notice by owner on notice to treat, 73, 74 
county councils, acquisition of land by, 167 
for small holdings, 168 

court, application to, for investment of purchase-money in bank, 114 
power of, to give costs when money deposited, 124, 126 
creation of powers. See powers, 
curtilage, acquisition of, by promoters, 71 
customary lands. See copyholds. 

customs, compensation where land required for, 7, 161, 162 

damage to other lands of owner, 39 — 13. Slee also severance ; injurious affeotion, 
death of arbitrator, 78, 79. 
umpire, 80 

debenture-holders, priority of rent-charge in consideration of sale over, 69 
declaration by surveyor assessing compensation, 95, 96 
required of arbitrators and umpire, 81, 82 
deduction of costs from compensation, 94, 102 
deed poll, acquisition by, of land subject to charge, 147 
* commouable rights, 141, 142 
interest of mortgagee, 148 — 145 
rights in soil, 139 

enfranchisement of copyholds by, 138 

vesting of lands in promoters by execution of, in certain cases, 108, 111 
default in summoning jury, liability of pxomoten for, 106 

of appearance of owner, assessment of oompensation in case of, 95, 96 
owner to oonvey or make title, remedy in case of, 107, 108, 111 
defence of realm, acquisition for purpose of, 6, 7 
definitions In Lands Clauses Aot^ 14, 15 
delivery of possession by sheriff, 102 
deposit by railway companies, wplicatlon of, 154 

in Bank of Bugland. Ae Bank of England etc. 
depu^, appointment of, by sheriff^ coroner etc. 88 
deviation, umits of, 21, 28 

disabilil^, oonveyanoe and payment whm parlleB under, 109—112 
enfranchisement of oopyhdds by persons undcur, 187 
pundiase from, and paym^t toTMTsons under, 60, 61 
displaced vrorking classes, re-housing of, fiu, 21 
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COMPUIiSOBY PURCHASE OF I^AKD AH1> COMPBNSAYIOK— 
distress, reoo^rj by, of costs of conveyance, 114 

inquiry before jury, 94' 
warrant for deliveiy of possesittou, 102 
to satisfy reifc-chaiige given In consideration of sale, 59 
divided lands. intersected unds. 

dividends, paycnent of, when purchase-money deposited by promoters, 118, 110 
docks, compensation for land taken for, 1A7, 158 

doouments, pro&uction of, at tfharing of arbitration, 62 * • ** 

drainage, acquisition of land for, 174, 175 

powers of sanitary anthoritien in London in connection with, 178 
easements, compensation for loss of, 47, 165 

notice to treat not required in case of destruction of, 65 
* power to enter, take, and use laud, gives no rig^t to acquire, 22 

purchase of, by agreement, 67 
Ecclesiastical Commissioners, acquisition of land by. 7, 174 

payment of compensation to, in certain cases, 169 
educational purposes, acquisition of land for, 166, 167 
ejectment, action for, 97. 98, 151 
electric lighting, comfiensation in respect of, 157 
electrical works for railways, acquisition of land for, 155 
enforcement of awards 83 

notice to treat, loss of right of, 68 

determination of justices in respect of compensation, 77 
judgment or verdict for compensation, 91, 95 
enfranchisement of copyholds, 58, 137, 138 
enrolment of oouveyauce by copyholder, 136 
entry, assessment of compensation after, 104 — 106 

before purchase by Postmaster-Genei;a], bond requircid on, 162 

Secretary of State for War, bond roquirod on, 169 
on lands by proinotci*8, 97 — 104 

deposit of security on entry before purchase, 99 — 101 
application of deposit, 103 
for purpose of housing working classes, 1 66 
surveying, 97 
preliminary conditions, 97 
time and mode of, 102 
unauthorised, 97, 98 
penalty for, 98 

equitable interests, compensation of person having, 34 
equity of red^Hnptiou, sale by owner of, 142 
error, formal, award CHunot be set aside for, 83 
'estimate, false, excess of land taken through, 27 
of value, mode of making, 36 
evidence at arbitration, 82 

before sheriff anti jury on assessment of compensation, 90 
exchange of land, 25 

excise, .icquisition for buildings for protection of, 7 
executors, sale by, under agreement, 57, 58 
expenses. Sm coats. 

extension of time for construction of railway, effebt of, on compensation, 154 
extracts from reex^rds of judgments for compensation, mode of obtaining, 92, 93 
** extraonl inary purposes,'* land acquired for, 26, 26, 61, 62 
failure of owner to make title, remedy of promoters in case of, 107, 111 
to appoint arbitrator, effect of, 79 
fairs, compensation for land taken for, 157 

fines and o«»mpensntion therefor, rights of lord of manor in respect of, 187 
fire, powers of railway companies to prevent, 166 
fixtures, compensation for, 36 
floods, acquisirion of land for prevention of, 174 
in London, 178 

form, error in, award cannot be set aside fpr,‘'88 

of verdict of jury assessing compensation, 91 
full compensation, cases for award of, 85 
future injury, compensation for, 40, 41 
value. See potential value, 
garden, acquisition of, by promoters, 71 

garnishee order, attachment of compensation by, time for, 67 
gasworks, comi>ensatlon for land taken for, 156 
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OOMPUliSORT PmtOHASB OV LAND AND COMPENSATION— 

general Act, grant of powers by^ 6, 7 « 

goodwill, com(>en8ation for loss of. S6 
government departments, acquisition by, 6, 7 

purposes, acquisition of land for, lf>8 — idS 
customs, 161, 162 * 

local government, 163 — 174. See local government eta. • 
military purposes, 168 — 160 
* naval purposes, 160, 161 

Post Office, 162 
prisons, 162 

grant of powers, 5—-11* See powers, gi-ant of. 
guardians, sale by, under agreement, 67, 68 

habitation, effect^f house being unfit for, on compensation, 164, 165 * 

harbours, compensation for land taken for, 157, 168 

head landlord, effect of^cquisition of estate of, by promoter on rights of tenant, 
33, 34 

health, public, acquisition of land for purposes of, 163 
hearing of arbitration, 82 

heriots, compensation to lord of manor for loss of, 137 
High Court, inquiry in, for assessment of compensation, 94, 95 
highway survey* -rs. acquisition by, 7 • 

highways, interference with land in connection with, 171 
hiring, compulsory, by councils, 169, 170 
holdings, acquisition of land for, 188 
hospital, acquisition of, by promoters, 71, 72 

isolation, acquisition of land for, 10, 171 
house, meaning of, for purpose of acquisition by promoters, 71, 72 
or manufactory, restrictlcyiB on taking part of, 70 — 73 
housing of displaceii working classes, 20, 21 
working classes, 163 — 166 

idiots, sale under agreement by committees of, 57, 68 
illegal purpose^ effect of use of house for, on compensation^ 164, 165 
impanelling of common jury, 88, 89 
special jury, 89, 90 

Improvement by reason of undertakingitsclf, no compensation for, 38 
of streets in London, powers of councils for, 171, 172 
towns, acquisition of land for, 171 
schemes under Housing of Working Classes Acts, 165, 166 
incapacity, conveyance and payment where parties under, 109 — 112 
See also disability. 

inclosuie of commons, provisions to restrain, 19 
incoming tenant, compensation for allow’anco due from, 37, 149 
inconvenience, payment of compensation Cor, out of parchase-money deposited 
bank, 117, 118 

incorporation of Lands Clauses Acts in special Acts, 12 — 14 
incorporeal rights, notice to treat not required In case of destruction of, 65 
incumbrance, discharge of, out of purchase-money deposited in bank, 119 
costs of, 130 

release of etc., under agreement, 58 
injunction against proceedings to assess compensation, 76 

promoters making unauthorised entry, 97, 101 
taking i>art only of house etc., 74 
taking land for other purpose than allowed, 24 
injur ions affection, acquisition of powers involving, by provisional order, 11 
assessment of compensation after, 104 — 106 
compensation for, 43 — 49 etc. 
easements, for loss of, 47 

limited to construction of works and not their use, 48 
injuries to land, 46 
lawful acts, 44 

meaning of Injurious affection, 6 

measure of compensation, 49 . 

public right, for loss of, 46 

remoteness of damage, 44, 45 - 

Tight of, 43, 44 

severed land, in case of, 41, 42 
injury, anticipated, compensation for, 40, 41 
to mines, compensation for, 51 
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COHPULSOBT PUBOHA 8 E OF 1.AKD AND OOMPNNSATIOK— cvjiNjmimI: 
inn, acqni 8 iti 0 ii bj promoten« 71. 72 
inspection of copies d sj^ecial Aat^ n^t of, 18 

recoxds of jodgments for compensation, d 2 ^ 

Interest, compensation to mortgagee for loss of, on premature payment of debt, 146 
in chattels, no oompensation for, 34 

laigl, particular, puroha^ of, 136—152. iSse particular interest etc. 
of justices in subject-matter ci compensation, enect of, 77, 78 

sheflff etc. in subject-matter of oompensation, effect of, 87, 88 ^ . 

omitted, oompensation on subsequent discoTery of, 161, 162 
on puTcbase-mon^, liability of promoters to pay, 107 
payment of, where purchase-money deposited by promoters, 118, 119 
interim investment of purchaae-mon^ deposited in bank, 118, 119 
c costs of, 127 

service of notice of application for, 132 ^ 

intersected lands, duty or promoters to take etc. small outlying portions of, 74, 76 
invalid notices to treat and oounter-notices, effect oi and acceptance of, 68 , 74 
investment of purchase-money in bank by court, 114, 115 
interim, 118, 119 

service of notice of application for, 182 
iiregularity, award cannot be set aside for, 83 

effect of obtaining compensation by, 77, 91, 92 
isolation hospitals, acquisition of land for, 10, 171 
issue of warrant for jury to assess compensation, 86 — 88 

settlement of, by fudge of High dk>art in^certain cases, 94, 95 
judgment for compensation, entering, enforcing, and vacating, 91 — 93 
jurisdiction of assessing tribunals, 76 
effect of excess of, 83, 91, 92 
jury, assessment by, 86 — 95 etc. 

after entry or injurious affection, 105 ' 
choice of tribun^, 86 
costs of inquiry, 93 

taxation and recovery of, 93, 94 
entering, enforcing, and vacating judgment, 76, 91 — 93 
in case of acquisition of houses in metropolis, 172 
land by Admiralty, 160 
for customs, 161 
drainage, 174 
military purposes, 168 
widening roMS, 171 
claim exceeding £60 . . .69, 70 
inquiry in High Court, 94, 95 
issue OT warrant for jury, 86 — 88 
procedure at Inquiry, 90, 91 
form of veraict, 91 
summoning of common jury, 88, 89 
special jury, 89, 90 

justices, appointment of survej^ by, to assess compensation in certain cases, 95 
apportionment by, of rent of copyholds on severance, 138 

when part of land subject to lease taken, 147 
assessment by, of compensation after entry, 104 

for interference with land in connection 
with highways, 171 
unexpired term, 149, 150 
in case of sewers and drainage, 172. 173, 

where dlaim exceeds JB50...69 

land hired for oustoms, 161, 162 
lands taken for military purposes, 
158 

determination by, of diffhrences in respect of accommodation works, 158, 156 
pi-ocedure to assess compensation before, 77, 78 
laches, loss of right to enforce notice to treat by, 68 
restrictions as to taking of, 21 — 81 

oonBtnictfon of, anthMty to take, 22 , 28 
In general, 21 , 22 
purposes for wbi<di taken, 23 — ^26 
extraordinary purposes, 25, 26 
recoapment and exchange, 25 
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COMPULSORY PUBOHASB*OP LAND AND COMPBNSATIOl^— 
land, restrictions as to taking of — continued, 

parposes for which taken — continued, 

the undertaking, 28 — ^26 • 

sale of superfluous lands, 26 — 81. See sale vf superfluous lands, 
tax, conditions as to, on compulsory purchase, 16 — 18 • 

purchase or redemption of, out of purchase-money deposited in bank, 119 
« costsof, 180 • • 

L^ftds Clauses Acts, contiitions attached to compulsory powers by, 12 — 19 
access to special Act, 18, 19 
construction of the Acts, 14 — 16 
grouping of clauses in, IB 
incorporation in special Acts, 12 — 14 
land tax and p^r rate, conditions as to, 16 — 18 
landlord, compensation to, 86, 37 

ejSect «C acquisition of estate of, by promoters on rigiits of 
lessee, 33. 84 

** lands,’* meaning of, in, 15 
leases, purchase of lands subject to, 147 — 150 

renewal of, compensation to tenant for right of, 37 
legislature, grant of powers by, 5, 6 • 

lessee. See tenant, 
lessor. See landlord, 
letting of superfluous land, 31 « 
licence, public-house, coiupensatioti for, 36 
Liceusee not entitled to compensation, 34 
lien for costs of arbitration, vendor Las not, 86 
light, loss of right of, compensation for, 47 
light railways, compensation for nfhking, 154, 155 
lighthouses, acquisition of land for, 175 
limit of time for compulsory purchase, 68, 64 

limited owner, rights of, in respect of purchase-money dcp«)3ited in bank, 117, 118 
sale by, 110, 111 
limits of deviation, 21, 28 

litigation between adverse claimants, costs of, where purchase- money deposited in 
bank, 134, 135 

local authorities, acquisition by, 10 

construction of powers of, 24 

government, acquisition of land for purposes of, 163 — 174 
educational purposes, 166, 167 
highways, 171 

housing of working classes, 163 — 166 
isolation hospitals, 171 
open spaces, 171 
public health, 163 

small holdings and allotments, 168 — 171 
special provisions as to London, 171 — 174 
town improvements, 171 
under Diseases of Animals Act, 171 
Local Government Acts, 167 

Local Qovemment Board, jurisdiction of, over acquisition of land for jiarish 

councils, 167 

re-housing displaced working 
classes, 20, 21 

local and personal Act, grant of powers by, 7, 8 
Inquiry in certain cases, 9 

lodging-houses, acquisition under Housing of Working Classes Acts, 166 
London Building Acts, compensation under, 173 

County Council, special powers of, 172, 173 
special provisions as to acquisition etc. of land in, 171 — 174 
lord lieutenant, sanction of, in certain cases, 6, 7 

of manor, compensation to, for rights in soil, 139 

rights of, on conveyance of copyhold, 1 86-— 188 
loss of business, compensation for, 36 

interest, compensation to mortgagee for, on pi-emature payment of debt, 146 
lot, choice of umpire by, 80 

lunatics, sale under agreement by committees of, 57, 58 
mains, water, powers of sanitary authority to lay, 163 
mandamus to compel master to tax costs of arbitration, 85 
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COMPULSORY PJJRCHABB OF LAljlU AMD COHfrBKSATIOM—tfonMNieAl. 
mandamus to compel master to tax cost of inquiry before jui7> 93 

promoters to pay into Bank of England in certain cases, 110 
c procure enfranchisement of copyholds, 137 

^ take up award, 82 
summoning of jury, 70, 91 
mancBavrcs, mnitary, compensation for, 160 
manor, conveyance by copyhol4or to be entered on rolls of, 136 
lord of. See lord of manor, 

manufactoiy, meaning of, for purpose of acquisition by promoters, 72 
restrictions on taking part of, 70 — 73 

severance of, for purpose of housing of working classes, 165 
c market value as basis of compensation, 88, 39, 49 

mai'kcts, compensation for land taken for, 167 c 

married women, sale by, under agreement, 67, 58 
meanings of words in Lands Clauses Acts, 14, 16 
measure of compensation, 35, 49 
meeting of commoners to treat with promoters, 140 

memorandum of payment of part of mortgage debt, iudorsoment of, 146 
release of charge on land, indorsemeut of, 147 
mesne profits, payment^f, by promoters in certain cases, 162 
metropolitan cities and ooronghs, powers of councils of, 171 — 174 
military purposes compensation where land required for, 158 — 160 
tramways, acquisition of land for, 160 
mill, compensation for injury to, 172, 173, 175 ' 
mine owners, rights and duties of, in respect of gas pipes, 156 
minerals, mines and minei-als. 
mines and minerals, compensation for, 49 — 56 

extent to which minerals pass with 4and, 60 

injury to mines, 51 

meaning of mines and minerals, 55 

mining communications made by owners, 52, 53 

notice of intention to viork minerals, effect of, 51 

purchase of minerals, 50, 51 

lallwaya, in case of loss or damage to surface owner by, 53 
special clauses and statutory provisions relating to, 49, 60, 55, 66 
waterworks, in case of injury by, 53 
when working stopped, 53 — 56 
misconduct in making award, effect of, 83 

loss of right to enforce notice to treat by, 68 
mistake, effect of omission through, to compensate person entitled, 151, 152 
in award, effect of, 83 

money, consideration for sale under agreement to be in, 69 

deposited in Bank of England. See Bank of England, 
mortgage, purchase of lands subject to, 142 — 147 

payment to mortgagee before time limited in deed, 145, 146 
redemption of mortgage, 142, 143 
where mortgage debt exceeds value of land, 143, 144 
part only of mortgaged land taken, 144, 146 
mortgagee, application by, to court for payment o( purchase-money deposited in 
bank, 114 

equitable, compensation to, 34 
purchase of interest of, 142, 143 
service of notice to treat on, 66 
municipal corporations, sale by, 61, 62 

naval purposes, compensation where land required for, IGO, 161 
negligence, action against promoters for, 44 
nominal value, where owner's interest is of , 11 
notice before promotion of bill, effect of, 23 

by owner requiring whole premises to be taken, effect of, 73, 74 
duty to give, under private bill, 8 

provisional order, 9 

of abandonment of undertaking, effect of, 66 

application for reinvestment of purchase-money In bank, 131, 132 
appointment of arbitrator required, 78 
claim by owner after receipt of notice to treat, 68, 69 
entry on lands Cor certaia purposes by promoters, 97 
intention to summon jury for compensation, necessity for, 86, 87 
take land, necessity for, and effect of, 33 
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COMPULSORY FUROHASlS OF LAMB AND OOMPRNSATIOJT— 
notice of meeting of commoners, mode of, 140 
requiring assessment by juiy, 105 
to quit griven by promoters, €6 a 

treat, effect of service of, before capita^ subscribed, 62 

interests of parties determined for compensatiop as from, 33, 35 
mortgagor and mortgagee entitled to, 142 
necessity for, 64 a ;i 

service of. See service of notice to treat. 

not a requiring of possession for purpose of compensation to 
tenant, 160 

nuisance, effect of house being, on compensation, 164, 165 
oath, powers of arbitrators and umpire to administer, S2 
occupier, service notice to treat, on, 64, 65 

omitted interest, compensation on sub^uent discovery of, 161, 153 
open spaces, powers of loial authorities in connection with, 171 
overcrowding, effect of, on compensation for house, 164, 165 
“owner,” meaning of, in Lands Clauses Acts, 16 
parish councils, acquisition of land by, 9, 167 
for allotments, 168 — 171 

park, value of land used for, mode of estimating, 37 • 

Parliament, grant of powers by, 5, 6 

part of building, taking of, for purpose of housing of working classes, 166 

house, acquisition of, by council for metropolitan improvements, 172 
or manufactory, restrictions on taking, 70 — 73 
particular interest in land, purchase of, 135 — 162 

common or waste lands, 138 — 142. See common or waste lands etc. 
copyhold lands, 136 — 138 
generally, 136 • 

lands etc. purchase of which omitted by mistake, 161, 152 
charged with rents etc., 146, 147 
subject to leases, 147 — 160 

mortgage, 142 — 147. See mortgage, purchase of, etc. 
particulars of claim by owner after notice to treat, 68, 69 
pavements, powers of goswork companies to take up, 166 
payment into bank of compensation in certain cases, 96 

mode of, where land purchased from persons under disability, 60 
of interest and dividends where purebase^money deposited by promoters, 
118, 119 

out, costs of, where purchase-money in bank, 132 — 134 
to mortgagee by promotera before due time, effect of, 145, 146. See aUc 
conveyance of land and payment, 
penalty for unauthorised entry on lands by promoters, 98 
performance, speci/lo. See specific performance, 
personal rights, no compensation for, 34, 35, 46 
petition for order, 9 

piers, compensation for land taken for, 167, 168 
pipes, right of laying, compensation for loss of in certain cases, 165 
rights and powers of gas companies in respect of, 156 
plaintiff, party claiming compensation deemed, 90 
plans etc. binding only when incorporated in special Act, 22 
police pur [> 0868 , acquisition of land for, in metropolis, 174 
poor rate, conditions as to, on compulsory purchase, 16 — 18 
possession, delivery of, by sheriff, 102 

exercise by promoters of lessor's power of resuming, 66 
Postmaster-General, acquisition of land by, 10, 162 
Post OflOice, acquisition of land for, 162 
potential value, compensation for, 86 — 38 
' powers, action against promoters for acts beyond, 44 
grant of, 6 — 11 

by private bill, 7, 8 

provisional order, 8 — 11 
public bill and general Act, 8 , 7 
of arbltratoTS and umpire at hearing, 82 
pre-emption, right of, on sale of “ snperflnona ** land, 28, 29 
“ presenbed *' meaning of, in Lands Clauses Acts, 14 
principles of oompensation* 81 — 49 

addition for compulsory purdiase, 89 
anticipated injury, 40, 41 
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COMPULSORY l^UROHASB OF Z<AND AND COMPENSATION— 
principles of compensation — continued, 
betterment, set-off of, 42, 43 

injarlous affectioi^ in case of, 43 — 49. See injur ions affection eta 
lessors and lessees, in ca^e of, 36, 37 
mode of e^imating value, 36 

persons onYitled where lands purchased or takeop 33—35 
potential value, 37, 38 ^ 

reinstatement, 37 « ' ' 

right to compensation, 31, 32 
severance, injury by, 39, 40 
special ailaptability of land, 39 
I subjects and measure of compensation, 35 

test of value, 38, 39 
prisons, acquisition of land for, 7, 162 
private bill, grant of powers by, 7, 8 , 

roads, temporary ocenpation of, for purpose of railway, 153 
procedure, irregularities in, effect of judgment for compensation obtained by, 91, 
92 

to acquire land. See acquisition of land, 
production of documcijits at hearing of arbitration, 82 
promoters, action for specific performance, by or against, 107 
unlawful acts or negligence of, 44 
acts ultra vires of the, 62 
appointment of arbitrator by, 78 

catinot in general take part only of house or manufactory, 70 — 73 
costs payable by, 112. See also costs etc. 

duty of, to take etc. small outlying portions of intersected land, 74, 
76 

entry on lands by, 97 — 104. See entry on lands by promoters, 
liabilities of, in respect of land tax and poor rate, 16 — 18 
liability of, for default in summoning jury, 70, 106 
notice by, of willijigness to compensate for minerals, effect of, 52 
to quit by, 66 
treat by, 64 

withilrawal of, 73, 74 

of undertaking, meaning of, in Lands Clauses Acts, 14 
offer of compensation by, nece^ity and effect of, 84 
purchase by, under agreement, 66 — 62. See acquisition of land by 
agreement. 

rt^empilon of mortgage by, 142 

remcfly of, where owner refuses to convey etc., 107, 108, 111 
taking up of award by, 82 

themselves tenants, estimate of value of reversion where, 36, 37 
pi'ospcctive value, compensation for, 36 — 38 
provisional order, grant of powers by, 8 — 1 1 
public bill, grant of powers by, 6 

health, acquisition of land for purposes of, 163 
house, compensation for licence or tying covenant of, 36 
right, compensation for loss of, 46 

safety, railway company’s power to take additional land for purpose of, 

156 

purchase and sale under agreement, powers of, 66 — 62. See acquisition of land 
etc. 

completion of, 106 — 109 

liability for additional costa of, where purchase-money deposited, 126, 
127 

money, deposit of, in Bank of England, effect of, 107 — 110 

payment of, 106 — 114. See conveyance of land and payment 
etc. 

of minerals, 60, 61 

other land out of purchase-money deposited In bank, 120 
purposes for which land may be taken, 23 — 26 
quashing judment for compensation, grounds for, 92 
quit rents, redemption of, out of purchase-money deposited in bank, 120 
rails, DO distress on, 69 

laUways, compensation for land taken for, 94. 96, 153 — 155 
rate, poor, conditions as to, on compulsory purchase, 13—18 
reocttdlng judgment for compensation, 92 
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COMP0LSOBY FUROHASV OF LAND AND COMPENSATION— omfioMaii. 
recoapmenty land taken for, 25 * 

reooTerj of costs of arbitration, 86 

inquiry before jury to assess comp^sation, 94 
taxation of conTeyance, 113, 114 
redemption of land tax, 18, 119, 120 ^ 

costs of, where purchase-money deported in bank, 180 
^ mortgage, 142, 143 ^ ^ 

refusal to convey by owner, remedy in case of, 107, 108, 111 

wilful, to convoy and receive purchase-money, meaning and effect of, 125 
re-housing displaced working classes, 20, 21 
reinstatement as basis of compensation, 37 

reinvestment by mortgagee, liability of promoters for costs of, in certain cases, 145 
In other lands, costs of, where purchase-money deposited in banic, 
187—131 

release of land from incug^brance, 58, 144, 145, 147 
remedy only exists if given by statute, 31, 32 

remoteness of damage, effect of, on compensation for injurious affection, 44, 45 
removal, compensation for cost of, 36 
renewal of lease, compensation to tenant for right of, 37 
no compensation for expectation of, ^ 
rent, apportionment of, 147 

in case of copyhold, 138 
assessing tribunals cannot apportion, 76 
not conclusive ns basis of*le.ssor'8 compensation, 37 
sale under ^reemeiit by persons entitled to, 67 
valuation of, on compulsory hiring, 169, 170 
rent-charge, considemtion for sale under agreement may be, 59 
purchase of land charged 'vith, 146, 147 
redemption of, 19, 120 
release of etc. under agreement, 58 
repair, effect of house being out of, on compensation, 164, 166 
restrictions on taking part of house or manufactory, 70-— 73 
restrictive covenants on sale of ** superfluous '* land, 27, 28 
reversion, assessment of value of, 36, 37 
revocation of appointment of arbitrator, 79 
rifle practice, byc-laws in respect of, 160 

right of way, light, or support, compensation for loss of, 47, 165 
roads, acquisition of land for widening, 171 

private, temporary occupation of, for purpose of railway, 153 
safety, public, railway company’s power to take additional land for purpose of, 166 
sale by owners having special powers of sale, 110 
of superfluous lands, 26 — 31 

consequence of default in, 29 
right of pre-emption, 28, 29 
superfluous, meaning of, 26, 30, 31 

modes in which land becomes, 27 
time and mode of, 27, 28 

under agreement^ 66 — 62. Sm acquisition of land etc. 
sanitary authorities, acquisition of land by, 163 

powers of, In connection with metropolitan drainage, 173 
works, meaning of, and special clauses relating to, 50 
scale of costs under Solicitors’ Hemnneration Act, application of, 113 
schools, acquisition of land for, 166, 167 

value of land used for, mode of estimating, 37. 

Secretary of State for War, compensation where land required by, 158—160 
security on entry before purchase, 97, 99 — 101 

service of notice on application for reinvestment of purchase-money in bank, 
l31, 132 

to treat before capital subscribed, effect of, 63 
effect of, m general, 66 — 68 

on time limit for compulsory purcliaBe, 63, 64 
mode of, 64, 65 

set-off of betterment against compensation, 43 
setting aside awatd or verdict of compensation, 76, 83 
severance, injury by, 89, 40 

compensation for, 85,37, 91 

where land subject to lease, 148, 149 
mortgage, 144 
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GOMFULSORY P,DBCHASB OF LAND AND COUPEN8ATION—OMti«i<Mi. 
se Wei'S) acquisition by commissioners of, 7 

powers of sanitary authority to lay,^ 163 
repair etc. of, ir. metropolis, 172, 173 
sheriff, delivery of possessioz^ by, 103 

duties a^d liability of, as to summoning jury, 87 — 90, 105 
interest of. in subject-matter of compensation, effect of, 87, 88 
meaningtof, for purpose of summoning of jury, 87 
shop, acquisition of. by promoters, 71, 72 * 

short leases, acquisition of, by promoters, 148 — 160 
signal stations, acquisition of land for, IGO. 176 
single arbitrator, death of, before award, 78 
• sleepers, no distress on, 69 

small holdings, acquisition of land for, 9, 10. 168 < 

soil, coiivc,>ancc of, and oompensation for rights in, 139 
sparks, powers of railway companies to prevent dan^age from, 156 
“ special Act,” access to, 18, 19 

incorporation in, of liOnds Olauses Acts, 12, 13 
special jury, assessment of compensation by, 86, 106 
summoning of, 89 

speciiic performance, action for, by committee of commoners, against promoters, 

140, 141 

landowner or vendor. 103, 107 
promoters, 107 

' and lessee as against lessor, 148 

of award, 83 

statement of case by justices on assessment of compensation, 78 

stations, signal, telegraph or coastguard, acquisition of land for, by Admiralty, 160 

steward of manor, duties of, as to enrolment of conveyance, 136 

stoppage of work in mines, compensation for, 53 — 55 

streams, acquisition of, for waterworks, 166, 156 

street, compensation for altering level of, in certain cases, 171 

metropolitan, powers of councils for improvement of, 171, 172 
powers of gosworkand electric lighting companies to take up, 166, 167 
purchase of interest in subsoil of, 1 1 
widening, extent of land to be taken for, 25 
submission to arbitration by appointment of arbitrator, 78, 79 
subscription of capital requircil in certain cases before exercise of powers of com- 
pulsory purchase, 62, 63 
subsoil, acquisition of, by promoters, 71 

power to enter, take, and use land gives no right to acquire, 22 
purchase of owner's interest in, 1 1 
removal of, niay constitute severance,** 40 
summary assessment of compensation in certain cases, 163, 173 
summoning of jury to assess compensation, 106 
common jury, 88, 89 
special jury, 89 

** superfluous " laud, letting of, 81 

sale of, 26 — 31. Seft sale of superfluous lands, 
superior landlord, effect of acquisition of estate of, by promoter on rights of tenant, 
93, 34 

sup[jort, loss of right of, compensation for, 47 
surveying, promoters* right of entry on lands for purpose of, 97 
surveyor, appointment of, for valuation of land, where vendors under disability, 60 
to assess deposit promoters on entiy before pur^ase, 
99, 100 

assessment of compensation by, in certain cases, 95, 141 
of highways, acquisition by, 7 
taking up award in arbitration, 82 
taxation of costs of arbitration, 85 

conveyance, 113, 114 

inquiry before jury to assess oompensation, 93, 94 
telegraph stations, acquisition of land for, 160, 175 

wires and posts, placing of, by Postmaster-Qeneral, 163 
teuant. copyhold, purchase of interest of, 136 

for a year, or from year to year, compensation to, 104 

life, rights of, in respect of purchase-money deposited in bank, 118, 119 
sale by, under agreement, 67 
in tall, sale by, under agreement, 57 
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COMPDIjSOBY PDROHASld! OF LAND AKD COMPENSATION— 
tenanfcf rights of, where promoters acquire estate of landlord, 38, 34 
time as from which interests of parties to be determined for compensation, 33, 35 
extension of, for construction of railway, effect ol| on compensation, 154 
for delivery of award, 70 , 

entry by promoters on copyhold land, 137 ^ 

making of award, 81 

« notice by owner requiring protnoter8»to take whole4iousc etc., 74 

** limit not applicable to purchase under agreement, 59 
of, for compulsory purchase, 63, 64 
tithes, taking of land charged with payment in lieu of, 19 
title, specific performance subject to investigation of, 107 
town improvements, acquisition of land for, 171 
trains, vibration off, compensation for, 48 
tramways, military, acquisition of land for, IGO 

transfer to another acoownt, application for, where purchase>money in bank, 134 
Treasury, acquisition of land by, 7 
trespass, action against promoters for, 97, 98 

tribunalis to assess compensation, 76 — 96. See assessment of purchase price etc. 
trustees, application of purchase-money deposited in hands of, 121, 122 
for charitable purposes, sale by, under agreement, 67, 68 
payment of interest or diviilends to, where pnrchasc-moncy deposited by 
promoters, 119 

purchase-jnoney or compensation to, in certain cases, 109, 110 
tunnel, removal of soil for, may constitute “ severance.** 40 

ultra vires, exercise of compulsory powers before subscription of capital may be, 62 
umpire, appointment of, 80 

declaration required of, 81, 82 
powers of, at hearing, 82* 
unauthoriseil entry on lands by promoters, 97, 98 
penalty for, 97, 98 
uncertainty of award, effect of, 83 

underground railways in London, vibration caused by, 48 
undertaking, abandonment of, effect of notice of, 68 

on promoters* deposit, 103 

commercial, 133 — 158. See commercial under takiugs. 

** undertaking,** meaning of, in Lands Clauses Acts, 14. See also promoters, 
unexpired terra, compensation for, 149 

unfit for habitation, effect of house being, on compensation, 164, 166 
unhealthy area, compensation for houses acquired in, 164, 165 
unnecessary proceedings, costs of, when purchase-money deposited in bank, 126 
urban district council, acquisition of land by, for allotments, 168 — 171 
user of land, damage by, 41 

vacating judgment for compensation, grounds for, 02 
valuation of lands taken from persons under disability, 60 
rent on compulsory hiring, 169. 170 
variation between special Act and Lands Clauses Acts, 15, 16 
verdict of jury assessing compensation, form of, 91 
vibration of trains, compensation for, 48 
view by jury before assessing compensation, 90 
waiver of rights under notice to treat, 68 

War, Secretary of State for, compensation where land required by, 168 — 160 
warrant for delivery of possession, 102 
jury, 86—88, 103 

waste lands, purchase of, 138-— 142. See common or waste lands etc. 
watchhonses, acquisition of land for, 161 
water mains, powers of sanitarr authority to lay, 163 
waterworks, compensation for land taken for, 165, 166 
injury caused by, 48 
to mmerals, 63 

way, loss of right of, compensation for, 47, 165 
weilA power to sink, for waterworks, 166 ' 

wharves, acquisition of, in connection with diseases of animals, 171 
wilful refusal to convey and receive purchase-money, meaning and effect of, 125 
will, costs of construction of, where different claimants, purchase-money being in 
bank, 185 

withdrawal off notice of compulsory purchase by Admiralty, 161 
to treat, 68, 78, 74, 170. 171 
offer of compensation by promoters, 84 
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CX}MfaLSOBY PfTROHASE OB' LAND AND GOMP&NSATION— oonfinM^d. 
witnesses, summoning of, before sheriff and jmy, 90 
words in liands Clauses Acts, construction of, 14, 15 
working classes, displaced, re-houslng of, 20, 21 

housing of, acquisition of land for, IC3 — 1C6 
*• works,** meaning of, in Lands Glauses Acts, 14 
yearly tenancies, acquisition of, 148 — 150 
tenant, odCtipensution to, <84, 37, 104 

CONFLICT OF LAWS, 177—308. 
abandonment of domicil, 184, 193 

account of rents and profits of foreign immovable, order for, 206 
* accumulations, application of rule as to, 209, 220 

action by or against foreign sovereign, ambassador, or minisferin Bng1an<l,232, 233 
actions, limitation of, in case of immovables, 211 

on foreign judgments, 281 — 283 •*■ 

acts of State, foreign, no jurisdiction over torts arising from, 249, 250 
administration of intestate estate, enforcement of foreign judgment on, 282 
Admiralty actions, restraint of, where lU alibi penile 301 
affreightment, law governing contract of, 238, 241 
agent, law governing contract effected through, 242 
alimony, jurisdictiun of English courts over, 2G6 
ambassador, action by or against in England, 232, 233 
British, may bo “marriage officer,”. 259 
domicil of. 1 88 

ambiguity in marriage c^on tract, coiisiructioii of, 280 
Anglo-Indian domicil, 190 * 

animus manendi^ meaning and effoct of, 185^ 18C 
appeals, law applicable to period for, 307 

to Secretary of State from “ marriage officer,*' 259 
appearance, voluntary, in foreign action, meaning of, 285 
appointment by will over movables, exercise of power of, 228, 229 
arbitration, law governing, where submission made abroad, 238 
army, marriage celebrated within lines of British, abroad, 261 
assignability of contract, 215, 246 

assignee of foreign immovable, enforcement of mortgage against, 205 
assignment of debt by judicial process in country where debtor resides, 246 
immovables, 207 — 211 

capacity and form, 207 — 209 
validity and restrictions, 209 — 211 
. movables, 213 — 216 
projjerty on marriage, 275—280 

change of domicil after marriage, effect of, where no contract 
or settlement, 277 

form of contract and capacity to contract, 279 
immovables where contract or settlement, 277 

no contract or settlement, 273, 274 
internretation of contract, 279, 280 
movables, where contract or settlement, 277, 278 
no contract or settlement, 276 

variation of marriage settlements, 280. See also marriage 
settlement. 

reversionary interest In trust property admiuislored in England, 246 
atlachd, foreign, action by or against in England, 232, 233 
bankruptcy, effect of discharge in, on contract, 247 
law applicable to priorities in, 304 
proceedings, larv applicable to, 278 
barbarous country, no jurisdiction over immovables in, 201 
bill drawn abroad payable in England, law governing, 240 
bills of sale, necessity for registration of foreign, 216 
bottomry bond, law governing, 241 
British ambassador etc. may ** marriage officer,*' 269 
burdens on immovables, 212 
capacity to assign immovables, 207 
contract, 233'-'^236 

carriage, through contract of, law goveinlng, 238, 239, 241, 242 
caste, effect of distinction of, by foreign municipal law, 183, 184 
certiilcato of certain judgments within United Kingdom, effect of registration of, 
291,292,294 
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COKFIilCT OF LAWS— 

change of domicil bjr peraon not under diaability, 185; 187 * 

evidence of, 187 — IW 
under disability, 191, 19^ 
effect of, on validity of will, 226, 2^ 
nationality or religion or name, evldeifce of domicil from, 190 
chaplain, marriage by, in British army abroad, 261 
chattel interests in land, succession to, 218, 2^9 
^ chattels real, succession to, 273 

cheque drawn abroad payable in England, law governing, 240 
children, authority of parents over, 280 

evidence of domicil from education, marriage etc. of, 190 

jurisdiction of court over custody of, after decree of judicial separation 

children ** meaning of, in will, 231, 274. j&s also infant, 
choice, domicil of, 184 ^ 
choses in action, assignment of, 217, 218, 215 

of intestate, distribution of, 224 
“ Christendom ’* and “ Christian marriage,*’ meaning of 253 
civil and political status, distinction between, 18.‘l 
civil service abroad, eltect of, on domicil, 189 
codicil to invalid will, effect of, 227 

collusive divorce, no enforcement in England of contract entered into for, 244, 2ir> 
colonial land, law applicable to, 201 

laws making colonial*inavriages valid, effect of, 261, 262 
comity of nations, effect of foreign judgment disregarding, 268 

** marriage oflicer'* may refuse to celebrate marriage inconsistent 
with, 259 

commercial domicil, 195, 196 • 

conclusivencss of foreign judgments, 289, 290 

conjugal rights, restitui ion of, jurisdiction of English court over, 265 
consents to marriage, effect of want of, where necessary, 266 — 259 
construction of marriage contract, 279, 280 
wills of movables, 230 — 232 
consul, action by or against in England, 232, 233 

British, may be “ marriage officer,” 259, 260 
domicil of, 188 

consular officers, powers of, respecting property of deceased countrymen under 
convention with foreign State, 194 

contempt of court by interference with loceiver to foreign immovable, 207 
contracts, 232 — 248 etc. 
assignability, 245, 246 
capacity to contract, 233 — 236 
discharge, 246, 247 
formalities, 236, 237 

interest and measure of damages, 247, 248 
jurisdiction of Euglish courts, 232, 233 
law governing, 238 — 242 

assessment of damages for breach, 305 
legality, 242 — 245 ^ 

marriage, capacity of infant to make, 279 
law governing, 240 

relating to foreign immovables, speciftc performance of, 205, 206 
conventions with foreign countries in respect of domicil, 194 
conveyance of foreign immovables by fraud, relief against, 206 
immovables, form of, 207 — ^209 

correspondent domiciled abroad, divorce procedure where, 264 
correction of translation of will, 230 
costs, payment of,- action on foreign order for, 282, 283 
court, English, general principles of jurisdiction of, 181, 132 
jurisdiction of, over contracts, 232, 233 
submission to jurisdiction of, 182 
foreign, cases where jurisdiction of, not recognised, 284 — 287 
prize, effect of condemnation pronounced by, 290 
of domicil, decision of succession to movables by, 222 
creditors, law applicable to determination of priorities between, on bankruptoy 
etc., 304 

creed, effect of distinction of, by foreign municipal law» 183, 184 
Crown servants, domicil of, 189 
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CONFIjICT of laws — continued^ * 

currency for payment of legacies, 231, 232 
curtcpy, law regulating right of, 277 

custody of chlldreo, ju^stlictlon of court over, after decree of Judicial separation, 
266 . 
damages for breach of contract made abroad, 2-18 
trc4^ass to foreign land, action for, 200 
mcasur^f, for tort ooiptnitted abroad, 250 
death of husband, effect of, on wife*8 domicil, 102 
debt, assignment of, 217, 218, 246 

by judicial process where debtor resides, 246 
creation of, by foreign judgment, 281 
, declarations of legitimacy, 276 

decree, foreign, of dissolution of marriage, 266 — 271. foreign decree etc. 

nullity of marriage, 271, 272 
of judicial separation, effect of, 264 t 

defence to action, foreign judgment, as, 290, 291 
definition of domicil, 182 

determination of domicil, 184 — 193. See domicil, change of eto. 
diplomatic representatives of foreign sovereigns, jurisdiction of court over, 182 
disability, change of domicil by person under, 191, 192 
discharge of contracts, 246, 247 

discovery of documents relating to foreign immovables, 200 
Divorce and Matrimonial Causes, 262 — 272 etc. ^ 

collusive divorce, no.enforcement in Englan'dof contract entered Into for, 244 
245 

effect of divorce on woman's domicil, 192 

foreign decrees of dissolution of marriage, 266 — 271 296, 297. 8i>e foreign 
decrees etc. 

nullity of marriage, 271, 272 
jurisdiction of English courts over alimony, 266 

divorce, 262 — 264 
jactitation of marriage 266 
judicial separation, 264, 266 
nullity suits, 265, 266 
restitution of conjugal rights, 266 
variation of marriage settlements on divorce, 280 
document of title, assignment of, 217 

documents relating to foreign immovables, discovery of, 200 
domicil, 182->?196 etc. 

abandonment of domicil of choice, 193 
Anglo-Indian, 190 

change of, by person not under disability, 185^ 187 

evidence of, 187 — 190 
under disability, 191, 192 
effect of, on validity of will, 226, 227 
commercial domicil, 195, 196 
kinds of, 184, 185 
natuie of, 182 — 184 

non-recognition of, by foreign law, effect of, 198, 194 
of married women, 263 

succession to movables regulated by law of, 220, 221, 224 
the Domicil Act, 1861, 194 
double residence, effect of, on domicil, 189 
dower, law regulating rights of, 277 

duress, no enforcement in England of contract obtained by, 244, 246 
education of children, evidence of domicil from, 190 
English court, jurisdiction of, general principles of, 181, 182 

over contracts, 232, 233 

equitable jurisdiction in personam in respect of foreign Immovables, 202 — 207 
accounts of rents and profits and receiver, 206, 207 
contracts, 205, 206 
fraud and inequitable dealing, 206 
general piinciples, 202 — 204 
mortgages, 205 
trusts, 204 

estate, evidence of domicil, from prospect of succeeding to, 100 
evidence, a<l mission of unstamped do^ment in, 286 

as to valid exercise of power, admission of, 2jl0 
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eTidence, law applicable to admissloo of, 307, 308 
of change of domicil, 187 — 190 
execution after Judgment, law applicable to, 304 ^ 

foreign judgment not enforceable bj, 281 

within United Kingdom of om'tain English, Irish and Scottish juduments, 
292—294 • 

exile, domicil of, 188 . 

^ extension of certain English, Irish and Scottisn judgments within United Kingdom, 
291, 292, 294 

female infant, marriage settlement by, 234 
fixtures, nature of, 197 

foreclosure action in respect of foreign immovable, 205 
foreign acts of State, no jurisdiction over torts arising from, 249, 250 
court, cases where jurisdiction of, not recognised, 284 — 287 
decrees of dissolution of marriage, 266 — 271 etc. 

finality of, 269, 270 
Indian divorce, 267 
. in general, 266, 267 

restrictions on re-marriage, effect of, 270 
validity of^268, 296, 297 
nullity of marriage, 271, 272 
disability to contract, effect of in England, 236 
immovables, law applicable to proceeds of sale of, 198, 200, 201 

Sge also “ will of,” ^ sale of,” ” partition of ” etc., and ” immovables.” 
judgments, 281 — 301 

action on foreign judgment in personam, 281 — 288 
as defences to action, 290. 291 
conclusiveness, 289,4290 
contrary to natural justice, 283 

policy of English law, 283,i2di 

extension of judgments of English, Irish and Soottish superior courts, 

291—294 
inferior courts 
294, 295 

improperly obtained, 287, 288 
in rem, 295 — 298 
Us aUin pendens, 298 — 301 
of court without jurisdiction, 284 — 287 
law, effect of recognition and non-recoguition of domicil by, 193, 194 
no action for penalties imposed by, 182 
partnership, effect of membership in, on jurisdiction of foreign court, 286 
power, efUct of service under, on domicil, 189 
of attorney, construction of, 238, 239 
prise court, effect of condemnation pronounced by, 290 
proceedings during pendency of English suit, restraint of, 300, 301 
effect QC, on action in England for tort abroad, 249 
revenue law, enforcement of contracts violating, 243, 244 

no action to recover rates and taxes im^sed by, 182 
sovereigns, etc., jurisdiction of court over, 182, 232 
torts. ' See torts. 

form of contract, presumption from, of law Intended to govern contract, 241 
conveyance of Immovable, 207 — 209 
formalities of contract, 286, 237 

forms and oeremonies of marriaTO, necessity for observance of, 266, 257 

foundling, domloil of origin of, 184 

fraud, effect of, on foreign judgment, 287, 288, 297 

with regard to foreign immovables, relief against, 206 
gaming oontraots, action on, law applicable to, 805 
genered average adjustment, law Mvemfnff, 241 

principles of jurisdiction A English court, 181, 182 
government, foreign, no Jurisdiction over torts arising from aots of, 249, 250 
governor, British, mav be ” marriage offloer,” 259 
guardian, forelm, rimts of, 281 

health, effect residence for purpose of, on domicil, 188 
heirship, test of, for sneoession to realty in England, 278 
high seas, torts obmmitted on, 261, 262 
husband and wife, 252 — 281 

assignment of property on marriage, 276 — ^280, ffae marriage, assignment eto. 

( 10 ) 



Indbx 


CONFIilCl’ OF LAWS — eontinwed. 
husband and Wife — continued, 

divorce and matrimonial causes, 262>-272» See Divorce and Matrimoiiiai 
Causes. .. 

legitimacy, 272 — 275 ^ 

marriage, 252 — ^262. Bed marriage, 
rights of spbnses, 280, 281 

illegal contract, enforcement of^-in England, 243, 244 
marriage abroad, effect of, in England, 264, 256 
illegitimate child, domicil of, 134, 191 

impeachment of foreign judgment^ burden of proof in case of, 237 
Scottish or Irish judgment in England, 292 
, immovables, 199 — 213 etc. 

assignment, 207 — 211 v 

capacity and form, 207 — 209 
validity and restrictions, 209 — 211 t 

burdens on, 212 

capacity to contract in respect of,i233 

currency and rate of interest where sum charged on, 212, 219 
effect of forei^ judgment in retn In respect of, 296 
marriage <^ntract or settlement on, 277 
on ownership of, 275, 276 

jurisdiction in case of foreign and colonial, 1 82, 199 — 202 

equitable jurisdiction in liereomim 202 — 207. See equitable jurisdiction 
etc. *' 

jurisdiction over English, 182 
law applicable to contracts relating to. 237, 242 
mode of determining whether property constitutes, 196, 197 
prescription and limitation of actions in* respect of, 211 
succession to, 218 — 220 

incapacity to contract, effect of imposition of, by English statute, 235, 236 

India, acquisition of domicil in, 190 

Indian divorce, 267, 268 

infant by English law, legacy to, 235 

capacity of to make marriage contract, 279 
domicil of, 191 

female, marriage settlement by, 234 
letters of administration to, 235 

inferior court,'* meaning of, for purpose of extension of judgments within United 
Kingdom, 2.94 

informal assignment of immovables, 208, 209 

injunction against registration of certificate of judgment, 295 

jurisdiction to grant or not grant in connection with foreign immov- 
ables, 200 — 205 

in persofiaw^f equitable jurisdiction, 202 — 207. See equitable jurisdiction etc. 

judgment. See judgment in personam, 
in rem^ Admiralty action, stay of, 301. See judgment in rem, 
insurance policy, assignment of, 217 

presumption as to law intended to govern, 241 
intention, effect of, on domicil, 185, 186 « 

interest, law governing payment of, 247 
on legacy, currency of, 232 

rate of, where sum charged on an immovable, 212, 213 
interference with receiver to foreign immovable, effect of, 207 
interlocutory orders, foreign, no action on, 282, 283 

international law, ** marriage officer *’ may refuse to celebrate marriage inconsistent 
with, 259 

private, subject-matter of, 180, 181 
public, breach of, by foreign government, 250 
intestate succession to immovables, 218 
movables, 224, 225 

Irish judgments, enforcement of, in England, 292 — 294 
Irregularity of procedure, effect of, on foreign judgment, 288 
|actitation of marriage, jurisdiction of English courts over, 266 
judgment in personam^ foreign, as bar to proceedings in rem,’ 291 

causerof action, 281 — ^283 

in rem, decree of dissolution of marriage is in nature of, 268 
foreign, 206 — ^298 

in respect of movable, effect of, 215, 216 
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judicial process, assignment of debt by, in country where debtdr resides, 246 
separation, effect of, on woman’s domicil, 192 

jurisdiction of English courts ove^264, 265 
jurisdiction of English court, general principles of, 181, 182 

over contracts, 232, 283 

justice, natural, foreign proceeding^ contrary to, 270, 288 
^ kinds of domicil, 184, 186 

lUnd, evidence of domicil from purchase etc. or, 190 

money charge on, or payable out of, nature of, 197 
situate abroad, torts in respect of, 250, 261. also immovables.** 
language of contract, presumption from, of law intended to govern contract, 241 
lawful wed look, all persons bom of. legitimate, 272 
leaseholds rank wi4h immovables, 196 
will of English, 219, 220 
leave to serve writ abrof)^, 182 
legacy, currency for payment of, 231 
to infant by English law, 236 
legality of contracts, 242 — 246 • 
legitimacy, 272 — 276 
declarations of, 276 

for special purposes, 273 — 276 * 

in general, 273 

legitimated children, inclusion of, in certain wills, in ** children,** 231 
legitimation by subsequent raftrriage, effect of, on succession to realty in England 
and elsewhere, 273 

letters of administration to infant, 235 

lew loci cofUraottu contract illegal by. 243 

Xjimitations, Statutes of. See Statutes of Limitations. 

lie alibi pendene^ stay of proceedings in case of, 298 — 301 

loss of commercial domicil, 196 

lunatic, domicil of, 192 

maritime law, application of, 251, 252 

lien, sale of ship to satisfy, effect of, 295, 296 
marriage, 252 — 262 etc. 

.as recognised by English law, 252, 263 

assignment of property on. See assignment of property on tnarriage. 

capacity to enter into, 234 

essential validity, 254 — 256 

forms and ceremonies, 230, 256, 257 

law governing contract of, 240 

of British subjects celebrated abroad, 257 — 260 

on His Majesty's ships, 860 
woman, effect of, on domicil, 191 
on merchant ships, 261 
revocation of will by, 227 
settlement on. See marriage settlement, 
under special statutes, 261, 262 
within lines of British army abroad, 261 
marriage officers, ” 258,^59 
on ships, 260 

marriage settlement, capacity of infant to repudiate, 279 

to make, 234 

executed out of England, construction of, 238 
formalities of, 237 
law governing, 240, 241 

See al»o assignment of property on marriage, 
married woman, domicil of, 191, 192, 263 

domiciled abroad, disposal of property by, 284 
legacy to, 235 

marshalling as between heir and executor, 212 

matrimonial causes, 262 — 272. See Divorce and Matrimonial Causes, 
measure of damages for tort committed abroad, 260 
merchant ships, marriage on board, 261 
military service, effect of, on domicil, 189 
minister, foreign, action by or against In England, 232, 238 
misrepresentation, effect of foreign judgment obtained by, 287 
mistake In English law, effect of, on foreign judgment, 289, 297 
money chaiged on or payable out of land, nature of, 197 
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money in conrf, payment out of, on appointment thereof under power, 229 
representing foreign immovably law applicable to, 198, 200, 201 
morality, no enforcement in England of contract contrary to, 244, 216 
mortgagee of foreign immovablea, enforcement of, 206 
mortmain, application of rulebf, 209^211 
mother, power df, to change child's domicil, 191 
movables, assignp^ent of. See alignment of movables. 

effect of marriage, marrii^ contract, or settlcmeDt on 276 — 278 
in England, jurisdiction of English court over, 182 
proceedings in rem in respect of, 295, 296 
rule as to what constitutes, 196, 197 
succession to, 194, 220 — 232 

' in general, 220 — 224 « 

intestate succession, 224, 225 

regulation of domicil for purpose of,, by convention with foreign 
State, 194 

wills of movables, 226 — 227 

construction of wills, 230 — ^32 
execution of powers by will, 228, 229 
name, evidence of domicil from change or, 190 
nationality and civil status, distinction between, 183 
evidence of domicil from change of, 190 

of parties to contract, effect of on law governing contract, 240 
natural justice, effect of foreign decree of divorce contrary to, 270 
foreign proceedings contrary to, 288 
naturalization not necessary for change of domicil, 185 
nature of domicil, 182 — 184 
naval service, effect of, on domicil, 189 ■ 

** nearest of kin," meaning of, in will, 231 
negotiable instruments, assignment of, 217 
non-Christian country, acquisition of domicil in, 186 
notice of intended marriage of British subjects abroad, 258 

on ship, 260 

proceedings, necessity for, to validity of foreign judgment, 286 
nullity of marriage, foreign decrees of, 271, 272 

suits, jurisdiction of English courts over, 265, 266 
Order in Council regulating domicil under convention with foreign 3tate, 194 
origin, domicil of, 184 
parents, authority of, 280 
parties to action, law governing, 302, 303 
partition oC foreign lands, no action for, 199 

partnership, foreign, effect of membership in, on jurisdiction of foreign court, 286 
payment of costs, action on foreign order for, 262, 283 
legacies, currency for, 231 
peers, domicil of, 189 

penal laws, foreign, not enforceable in England, 283 
penalties imposed by foreign law, no action to recover, 182 
performance of contract, presumption drawn from place of, 240 
permanent home, effect of intention to make, on domicil, 186, 186 
perpetuity, application of role as to, 209, 220 ■ 
placo of performance of contract, presumption drawn from, 240 
plea of foreign judgment as defence to action, 290, 291 
pledges, 214 

policy of English law, action on foreign judgment contrary to, 283, 284 
insurance, assignment of, 217 

presumption as to law intended to govern, 241 
political and civil status, distinction between, 183 
possession of foreign land, no action lies for, 199 
posthumous child, domicil of origin of, 184 

power of appointment by will over movables, exercise of, 228, 229 
attorney, forei^, construction of, 238, 239 
prescriptioD in case of immovables, 211 
presumption as to law intended to fmvem contract, 289—242 
in favour of foreign judynnent, 267 
principles governing juriediotion of English court, ISl, 182 
priorities in bankruptcy etc. law applicable to, 304 
prisoner, domicil of, 1^ 

private intemation^ law, subject-matter of, 180, 181 
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prize court, effect of judgment of, 290, 297, 298 
sale by order of, 295, 296 

probate in England, necessity for. In certain cases, 22j9 
procedure, 802 — ^808 etc. ^ 

appeals, 807 * 

assessment of damages for breach of contract, 305 * 

English rules of, applicable to enforcement of contracta, 237 
^ eyidenoe, 307, 308 . -v 

gaming and wagering contracts, action on, 305 
irregularity in, effect of, on foreign judgment, 288 
law applicable to mode of trial, 304 

priorities of creditors, 804 

parties to action, 803 * 

right to sue, 306 
set-off, 306 ^ 

Statutes of Limitations, application of, 306, 807 
professional services, law governing oontract for, 242 
profits of foreign immovable, prder for account of, 206 
prohibited marriage abroad, effect of, in England, 254, 266 
prohibition against registration of certificate of judgment, 295 
promissory note, assignability of, 245 ^ 

** proper law of contract,*' meaning of, 238 
property, rule for determining nature of, 196, 197 
protest, effect of appearanca under, in foreign action, 285 

public international law, no jurisdiction over tort arising through foreign 
government's breach of, 249, 250 

policy, no enforcement in England of contract contrary to, 244, 246 
rates imposed by foreign revenue law, no action to recover, 182 
real chattels, succession to, 273 

estate, le^timacy for purpose of succession to, 273 
receiver, appointment of, in respect of foreign immovable, 207 
redemption suit in respect of foreign immovable, 206, 206 

registration of certificate of certain judgments within United Kingdom, effect of 
291, 292, 294 
marriages abroad, 260 

religion, evidence of domicil from change Of, 190 
re-marriage, effect of foreign restrictions on, 270 
remedy, loss of, on subsisting contract, 246 
rent-charge out of foreign land, no action for, 199' 
rents and profits of foreign immovable, order for account of, 206 
representatives of foreim sovereigns, jurisdiction of court over, 182 
residence as evidence of domicil, 187, 188 
doable, effect of, on domicil, 189 

without domicil, effect of, with regard to matrimonial causes, 264—267 
resident, Britl^, may be " marriage officer," 259 

restitution of conjugal rights, jurisdiction of English courts over, 265 
restraint of proce^inga abroad in certain cases, 300 

trade in England, no enforcement in England of contract in, 244, 246 
retrospective foreign or colonial law making tort lawful, effect of, in England, 249 
revenue law, foreign, action on judgment obtained abroad to enforce, 284 
enforcement of oontraot violating, 243, 244 
no action to recover rates and taxes imposed by, 182 
reversionary interest in trust property administered in England, assignment of, 
246 

revocation of will, 227 

Royal Family, exemption of, from provisions as to marriages celebrated abioad 
269 

sale by order of prize court, effect of, 296, 296 

of foreign immovables, law applioablo to proceeds of, 198, 200, 20X 
ship to satisfy maritime lien, effect of, 296, 296 
satisfaction of foreign judgment, effect of, 290 

obligation by gift In will, 280, 231 
Bcottish judgment register^ in England, effeot of, 292 
seas, torts committed on, 851, 262 

secretary, foreign, action by or against in England, 232 , 239 
of embassy may do ** marriage officer " 259 
State, appeal t<^ from marriage officer, 259 
separatiODp judiolal, effect of, on woman'k domicil, 199 
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separation, judicial, jurisdiction of English courts over, 264, 266 
servants of foreign ambassadors and ministers, action by or against, in England, 
232, 233 

service of writ abroad, Ydl, 182, 291 

under foreign power or of foreigner under British Grown, effect of, on 
domicil*, 189 

set-off, law ap pliable to, 306 

setting aside registration of certificate of judgment within United Kingdom, .^292* - 
HCttlemeiit, marriage. See marriage settlement, 
severable contracts, law governing, 242 

shareholder in foreign company, effect of foreign judgment against, 235 — 287 
English company trading abroad, extent of liability of, 301 
' ship, sale of, to satisfy maritime lien, effect of, 295, 296 
stay of proceedings against, 301 
tort committed on, 261 

ships, marriage of British subjects on His Majesty's, 260 
merchant, marriage on board, 261 
shipper, stoppage in transitu by, 216 
soverei^s, foreign, jurisdiction of court over, 182, 232 
specihe performance of contracts relating to foreign immovables, 205, 206 
stamp, arlmission of dochmeut in England, requiring, by foreign law, 308 
effect of want of, on contract, 236 
status, civil and political, distinction between, 183 

effect of foreign judgment adjudicating on question of, 296 
Statute of Frauds, requirements of, to be observed in England, 237 
Statutes of Limitations, application of, incase of, immovables, 211 

movables, 306 

to action in England on contract, 246, 247 
foreign judgment, 281 
effect of foreign judgment based on, 290 
stoppage in transitu, 215 

** strangers to blood,** meaning of, within Legacy and Succession Duty Acts, 274 
submission to jurisdiction of English court, effect of, 182, 232, 261, 262 

foreign court, effect of, 285, 236 

succession, 218 — 232 

to Immovables, 218 — 220 

movables, 220 — 232. See movables, succession to. 
personal property, 274, 275 
; real estate and chattels real, 273 

title or estate, evidence of domicil from prospect of, 190 
taxes imposed by foreign revenue law, no action to recover, 182 
technical expression in marriage contract, construction of, 280 
will, construction of, 230 

through contract of carriage, law governing, 241, 242 
title, assignment of document of, 217 

evidence of domicil from prospeot of succeeding to, 190 
to foreign immovables, qpurt will not entertain action involving, 182 
to movables, priority of, 215 
torts, 248—252 

committed abroad, 248 — 251 

in respect of land situate abroad, 250, 251 
on high seas, 261, 252 

trade, restraint of, in England, no enforcement in England of contract for, 244,245 
transiatioa of will, construction of, 230 

treaty, violation of, by foreign government, no jurisdiction over tort arising 
through, 249, 250 

trespass to foreign land, 200, 260, 251 
trial, law applicable to method of, 304 

trust property administered in England, assignment of Interest in, 246 
trusts of piooeeda of sale of foreign immovables, law awlicable to, 193 
relating to foreign immovables, enforcement of, 204 
uncivilised country, no jurisdiction over immovables in, 201 
usage of nations, effect of acts contrary to, 216 
variation of marriage settlements, 280 
vexatious proceedings in England, restraint of, 298, 299 

violation of treaty by foreign government, no jurisdlotton over tort arising 
through. 249, 250 

void inarriage .abroad, effect of, in England, 264, 258 
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▼oidable marriages, 256, 257 

wagering contracts, action on^ law applicable to, 905 

war, eSeot of residence in foreign country during, foi^urposc of trade, 196 
ward of court, domicil of, 191 ^ 

warrant signed by Secretary of State as autbortly to ** marriago oflicer,** 259 
wedlock, lawful, all persons born of, legitimate, 272 • 

wife, domicil of, 263 

^ill, construction of bequests to foreigners iif, 274, 276 
evidence of domicU from, 190 
of immovables, 199, 219, 220 
movables, 225 — 227 

construction of, 230 — 232 

ezergise of powei-s by wiU, 228, 229 • 

winding-up, law applicable to priorities in, 304 
woman, married, domicil of, 191, 192 

writ, effect of service ot, on juri^iction of English court, 232 
service of,|abroad, 181, 182, 291 

CONSTITUTIONAL I^W, 309— 497 

absconding debtors, detention of, 446 

absolution from allegiance to Crown in certain cases,* 323 

abstract of census for local authority for purpose of statistics, 315 

access to Sovereign, Parliament's right of, 391 

accession to Crown, 325 • 

accessories, none in case of treason, 352 

acquired allegiance, 341, 342 

acquisition of foreign territory, modes of, 421, 422 
acquittance by Crown, 410 , 

Act of Settlement, 322 

Acta of Parliament as source of constitutional law, 316 
action against puV>lic officer, time for, 416 
by Crown, form of, 411 

immunity of public ministeiu from, 429 — 433 
Sovereign from, 373, 374, 412, 413 
Queen Consort's right of, 365 
adjournment of Parliament, 391 

administration, sealing in United Kingdom of letters of, granted by Biitish 
Court abroad, 454 
Admiralty, functions of, 419 

jurisdiction, creation of, by Crown, 450 
Advocate, His Majesty's, in Scotland, 416, 417 
affirmation in lieu of oath of allegiance, 343 
African protectorates, courts ej-ected in, 450 
alien, acquired allegiance due from, 341, 342 
admission of, 445, 446 

enemy, construction of licence and passport to, 481 
contract by, while prisoner of war, 444 
liability of, for treason, 346, 346 
status of childrei^f, 339, 340 
woman marrying British subject, status of, 340 
alienage, dechiration of, 341 
allegiance, 323, 339 — 343 

absolution from, in certain cases, 323 

acquired, 341, 342 

local, 341 

natural, 389 — 341 

nature of, 339 

oath of, 342, 343 

alterations in royal style and titles, 360 
ambassadors, appointment of, 427 
ammunition, prohibition of ezportation of, 448 
anointing at coronation ceremony, 327 
appeals from colonies, 426, 427 

in ecclesiastical suits, 394 
appointment of custodians and guardians, 476 
judges, 818 

arbitrary Imprisonment etc. of subject forbidden, 377, 378 
archbishops, appointmeBt-^and resignation of, 395—^99 
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archbishopfl, notfilnation of, 392, 893 

Armour Bearer, and Squire of the Body, right of, at coronation, 331 
arms, prohibition of exportation of, 443 
Uoyal, 361, 362 ^ 

storing and sending to aiQ treasonable contederaoy a treason felony, 335 
Army Counoil, ftftictions of, 417 — 419 

Crown may |pot maintain, njrithont consent of Parliament, 380, 381 
arrest, king and household not siioject to, 408, 409 
arsenals, setting lire to, 367 
assent, Itoyal, to bill, 390 
attachis, immunity of, 432 
^ Attorney-General as party to action, 411, 412 
avoidance of Royal grant, 481 — 483 t 

bank notes, legal tender of, 461 
barons of Cinque Ports, claim of, at coronation, 333 
Benediction at coronation ceremony, 328 
benefices, sovereign as patron of, 393 
bill of attainder, 353 ^ 

bishops, appointment and resignation of 395 — 399 
‘ nomination of, 392. 893 

Bishop of Bath and Wells, claim of, at coronation, 333 
Durham, claim of, at coronation, 333 
blockade, effect of promulgation of, 447 
booty, capture of, 444, 446 • 

Bow Bearer, right of, at coronation, 331 
breach of conventional usage, effect of, 317 
British protectorates, jurisdiction of Crown in, 404 

r in Africa, 460 

subject, natural bom, meaning of, 339, 340 
bronze, legal tender of, 463 
bullion, receipt of, at Mint, 466 
bulls from Rome, punishment for obtaining, 367, 368 
burning His Majesty’s arsenals etc., offence of, 357 
bye-lawB, Crown not bound by, in general, 409 

power of Crown to grant certain corporations right of making, 388 
Cabinet, functions of, 317, 386 

capacities, natural and political, of Sovereign, 363, 364 
care of Royal Family, 364, 365 
Carver, Hei'editary, ’office of, 332 

to His Majesty in Scotland, right of, at coronation, 331 
ceded colonics, power of Crown to constitute courts in, 404 
census, 343 — 346 

ceremonies at coronation, 325, 326 
cestui que use^ King as, 495 

Channel Islands, right of Crown to l^islate in, 388 
charities, jurisdiction over, 476 
Charity Commissioners, functions of, 476 
charter, grants by, 476 

right of corporation created by, to make bye-laws, 388 
Chief Butler, office and duties of, 832, 834 

of Ireland, right of, at coronation, 331 
Chief Lardcrer, office and duties of, 336 
children bom outside British dominions, status of, 340 
Church, Crown in relation to, 391 — 899. See Crown in relation to Church 
Church of England, coronation oath to maintain etc., 339 
King as head of, 391, 392 

possessor of Crown to join in communion with, 325 
Rome, exclusion from Crown of person reconciled with, 824 
Cinque Ports, barons of, claim of, at coronation, 333 
City of Xiondon, claim of Lord Mayor at cozonation, 833, 384 
claims by miscellaneous persons and bodies to be present etc. at coronation, 834- 
336 

clergyman, effect of pardon to, on incapacity to hold preferment, 407 
Clerk of the Crown in Chancery, dlaim of, at coronation, 334 

f onctions of, 330 

coinage, 461 — 474 

calling in light coin, 472^ 473 
dimensions etc. of coins, 466 — 469 

K 26 ) 



Ikdbx. 


CONSTITUTION AI/ IjAWt-eotOiniuMt* 

coinage — oontinued, 

importation of coins, 478, 474 
legal money tokens, 461 

tender in coins, 461 — 463 
Boyal Mint, 463 — 465 
trial of the pjz, 469 — 472 
coins. See coinage. 

* ^collation, oath of allcgiauce condition precedent to, 342 
oolonial courts, appeals from, 402 

colonies, Crown in relation to, 421^427. See Crown In relation to colonies, 
position of Church in, 899 

settled, conquered or ceded, power of Crown to constitute courts in 404 
colours, national^tc., use of, on ships of British subject, 862, 863 * 

command of roy^ forces, supreme, 418, 419 

commander-in-chief, ^j^lition of, and nesting of functions of, 418, 419 
commissioners of assize etc., effect on, of demise oE (3rown, 885 
commissions to administer Jaw, issue o^ by Crown, 402 
Committee of Claims, appoln|ment and functions of, 829 

Privileges of House of Lords, functions of, 456 
common law, as source of constitutional law, 316 

title to Crown at, 320 * 

Commons, impeachment by, pardon not pleadable in bar of, 404 
communion with Church of England, possessor of Crown to join in, 323 
compassing death or deposition of King, 346, 354 
overt act required as evidence of, 361 
compulsion, effect of joining rebels through, 349 
compulsory powers of purc^se etc. in time of war, 448 
concealment of treason, 363, 354 
conditional pardon, 404 — 406 
conditions of tenure of Crown, statutory, 323 
conquer^ colonies, power of Crown to constitute courts in, 404 
consent of Sovereign to certain royal marriages, 370, 371 
Consolidated Fund, grants out of, 478 

Consort, King, not within provisions of Acts os to treason, 346 
Queen, 365—367 

conspiracy as constructive treason, 347 

for separation of Ireland, treason felony by, 354, 355 
constitution, enactment of laws affecting, 318 
constitutional officers and ministers. King must act through, 386 
consstruction of royal grants, 479 — 483 
constructive treason, 343 

consul-general, position and privileges of, 432, 438 

consuls, consular agents and officers, appointment, powers, and duties 127 
434 — 436 

contract by prisoner of war, 444 

Queen Consort’s right of, 365 

contracts between British subjects and subjects of hostile country, 443 
convention Parliaments, 389 

conventional rules or us^ge, force of, and effect of breach of, 317 
conviction, pardon after, 404 ' * 

convocations, ecclcsitostical, King’s control over, 893 
copyhold, effect of ownership of, by King, 494 
surrender of, to King, 477 

copyright, privileges of Crown in respect of, 496, 497 
Cornwall, suits rdAtlng to Duchy of, 413 
coxodies, meaning of, 394 
coronation, 826 — 838 

oath. See coronation oath, 
offices connected with, 328, 329 
services connected with offices, 832 — 335 

tenure of land, 336 — 338 
hereditary in gross, 830—332 
the ceremony, 324 — 326 
coronation oath, necessity for, 324 

taking of, at coronation ceremony, 826 
terms of, 838, 389 

roil, entry on, of judgments of court of claims, 388 
corporations by charter, right of, to make bye-laws, 388 
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corporations, creation of, 491, 492 
costs in actions by or against Qaeen Consort, 366 
8ovaj[;eigD, 412 

security for, by British consular officer, 438 
council, local, abstract oE ccusfta for, for purpose of statistics, 346 
of regciTcy, creation of, 376 
couriers of public^inister. Immunity of, 432 
Court of Claims, functions of, 326, 329 

courts, establishment of special, by Crown for trial of subjects, 379 

by Crown in certain foreign countries, 449, 450 
in Crown colonies, 426 

^ jurisdiction of, to inquire into prerogative, 372 

criminal act of minister or servant of Crown, liability for, ^36, 3S7, 416 
duties of consular officers, in respect of arrest of, 437, 438 
jurisdiction, public minister exempt from, 429 
Crowu and subject, relations between, 338-^59 

Crown's duty towards subject, 338, 339 

subject’s duty towai-d^ Crf^wu, 339 — 359. JSeo subject's duty 
towards Crown. 

as fountain of hopour, 454 — 458 
parens patricB^ 476, 476 

general rights of, in relation to property, 493 — 497 
in foreign relations, 427 — 454 

declarations oE war and peace, 442 — 44 4 
prerogatives relating to war, 444 — 413 
foreign jurisdiction, 448 — 464 
general, 427, 428 
passports, 439 

public ministers, classification of, 428 

immunity of, 429 — 433 
the consular service, 434 — 439 
classification of, 434 
powers and duties of officers, 436 — 438 
lights and privileges, 438, 439 
treaties, 439 — 442 
relation to Church, 391 — 399 

appeal to King in ecclesiastical suiis, 394 

archbishops and bishops, appointment and resignation of, 395 — 399 
nomination of, 392, 393 

ecclesiastical synods or convocations. King’s control over, 393 
King as head of Church, 391, 392 
patron of benefices, 393 
Queen Anne’s Bounty, 394 
tithes in extra- parochial places, 394 
relation to colonies, 421 — 427 

acquisition of foreign territory, modes of, 421, 422 
appeals from colonies, 426, 427 
establishment of courts etc. 426 
grant of representative institutions, 4^4 
effect of, 426 

legislation in Crown colonies, 423, 424 
right of veto, 423—426 
relation to executive, 386 — 388 
law, 399—417 

custom, extent to which bound by, 408 
gaols and prisons, 408 

le^al proceedings against Crown and its 8e«*vants, 412 — 
417 

pardons and reprieves, 404—407 

privileges and exemptions in legal proceedings, 408— 
412 

Sovereign as source of justice, 399 — 404 
Parliament, 388 — 391 
personal property of, 494 

subject's duty towards, 339 — 359. jSm subject’s duty towards Crown, 
title to, 520 — 388. See title to Crown. 

See aUo royal prerogative. 

Crown oolonles, creation of bishop in, 398 
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Crown colonies, grant of legislative institutions to, 
legislation in, 423, 424 

currei)^, native, issue of, or payment in, 462, 464 
custodians, appointment and removal of, 475 
custody of g^ls and prisons, 408 * 

custom, extent to which Grown bound by, 408 
^ precedents act]uiring force of, 317 , , 

Dean and Chapter of Westminster, claim of, at coronation, S33 
death of King, treason by compassing, 346 
deceit, royal grants void for, 483 

declaration against tran substantiation by King or Queen, 323 
of alienage, 340, 341 

declarations of war and peace, 386, 437, 428, 442 — 444 
prerogatives relating to war, 444 — '148 
Defender of the Faith, ^tle of, 360 
definition, 316 

delegation of prerogatives of Crown to governors of colonics, 423, 425 
right of pardon, ^72, 404 

demesne lauds of Crown, liability of, to tithes, 4i)4 
demise of the Crown, effect of, 383 — 386 ^ 

denizen, status of, 342 

department of government, action against, 413, 414 
departure from realm. Crown’s power to compel or restrain, 446 
deportation, order for, by British court in foreign country, 451 
deposition of Sovereign constitutes treason, 347 

deputy, appointment of, for services connected with coronation, 322. See ctfM 
delegation. 

descent of Crown at common Iimv, 320 
destruction of King, treason by compassing, 346 

public buildings, treason felony by, 355 
detention of subject, remedy for, 319 
dignities, acquisition of, 455 
diplomatic agents, appointment of, 427 
discipline of royal forces, 420, 421 
dispensation of statute by Crown, void, 379 
disputed peerage claims, arljudication on, 456 
dissolution of Parliament, 390 

distress cannot be taken on lands in King's possession, 409 
right of, by Crown, 495 
docks, control of, 459 
dockyards, setting fire to, 857 
domestics of public minister, immunity of, 432 
domicil of consular officer, 438 

drilling, unauthorised, a treasonable offence, 358, 359 
droit of Admiralty, prize taken by ship becomes, 445 
Duchies of Cornwall and Lancaster, suits relating to, 413 
Karl Marshal, duty of, at coronation ceremony, 326 
ecclesiastical jurisdictions annexed to Ciown, 392 
appeals, 402 

, synods or convocutioas, King's control over, 393 
education of lioyal Family, 364, 365 
elections, Crown may not interfere with, 381 
of archbishops and bishops, 395, 396 
Emperor of India, title of, 360 
enemy, alien, contract by, while prisoner of war, 444 
enlistment, power to compel, 448 
enthronisation at coronation ceremony, 327 
Established Chuich in England, oath for preservation of, 325 
estates belonging to, or vested in Sovereign, 364 
estoppels, Crown not bound by, 410 
evidence before Committee of Claims, 328 
by King in legal process, 410 

on trial for treason or misprision of treason, 352, 364 
excommunication from Borne, punishment for obtaining, 357, 358 
execution. King’s goods not liable to, 409 
executive, control of, by parllamrat, 891 
Crown in relation to, 886—^88 
vesting and functions of, 817, 318 
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executor, King us, 495 

exequatur recognition of consular oflScer by, 435 

explosires, manufacture pf etc., as eyidence of treason felony, 356, 356 
prohibition 3t importation of, 448 
exports, restraints on, in time bf war, 460 
** extents by Gxbwn, 411 
exterritoriality, 4^ ^ 

extinguishment of title, 467 * 

extradition treaties, treason not a crime for which Crown may make, 846 
false money, importation of, forbidden, 474 
family of public minister, immunity of, 432 
fees of consular officers, 433 

* feme eole^ Queen Consort as, 366 « 

fines and forfeitures, grant of, 489 

fire, setting, to Hisi Majesty's arsenals etc., offence of, ^57 
forces, royal, Crown in relation to, 417 — i21 
general powers of Crown, 417 

maintenance and discipline of Royal Forcep, 419 — 421 
supreme command, 418, 419 

foreign relations, Crown in connection with, 427 — 454. See Crown in foreign 
relations. 

territory, modes of acquisition of, 421, 422 
foreigners, admission of, 445, 446 

incapacities of, 381 * 

forms and ceremonies at coronation, 325, 826 
fortifications, erection of, iu time of war, 448 
fountain of honour, Crown as, 464 — 458 
franchises, grants of, 479, 489^ — 492 
free pardon, 404 
warren, 491 

freedom of speech in parliament, Crown may not Interfere with, 381 
subject, 318 

fictions of law, Crown not bound by, 410 
gaols, custody of etc., 408 

Garter King at Arms, duty of, at coronation ceremony, 326 
gold, legal tender of, 463 

government department, action against, 413^ 414, 416 

governor of colony, powers of, 423 — 426 

Grand AlmonCr, Hereditary, office of, 832 

grandchildren bom outside British dominions, status of, 340 

grand serjeanty, services incidental to, 328, 329 

grant of representative institutions to colonies, 424 

grants, royal. See royal grants. 

Great Seal, grants under, 476, 477 
guardians, appointment and removal of, 475 
Sovereign has no legal, 375, 376 
Habeas Corpus Acts, 319 

half-blood not excluded from inheritance to Crown, 320 
harbours, ports and, creation of, 458, 459 .. 

right of public user of, 460 
harm to King, treason by compassing, 346 
havens, control of, 469 
heir apparent, meaning and titles of, 368 
of King, compassing death of, 349 
heralds, three, of Scotland, claim of, at coronation, 334 
history, influence of, on constitutional law, 817 
homage at coronation ceremony, 328 

Home Secretary, jurisdiction of, to advise xespecting pardon, 405 
honour, Crown as fountain of, 464 — 458 

Honourable Corps of Gentleman at Arms, claim of, at coicnatlon, 835 
House of Commons, lm|)cachment by, pax^n not pleadable in bar of, 404 
Lords, Committee of Privil^es of, 456 
household, King's, not liable to arrest without leave, 408, 409 
Houses of Parliament. See Parliament, 
husband of Queen regnant, 367 
Idiots, care of, 475, 476 

imitation coins, importation of, forbiddem 474 
Impeachment by Commons, paidon not pleadable in bar of, 404 
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Iraportation of coins, 473, 474 
Imports, restraint on, in time of war, 460 
imprisonment of King, treason by compassing, ^7 
subject, arbitraiy, forbidden, 377, OTd 
incapacities of foreigners, 381 * 

incapacity of Sovereign, effect of, 376 
^ India, Orders in Council relating to, 451 

indictment for treason, treason felony etc. sSc, 410, 411 
infants, care of, 475 
information by Crown, 411 
“ inquests of office " by Crown, 411 
“inquisitions” by Crown, 411 
insanity of Soveaeign, effect of, 376 

intell gence concerning hostile vessel, duty of consular officer to supply, 436 
to enemy, ^reason by giving, 349 
interregnum, 376 

intimidation, effect of joining rebels through, 349 
investiture at coronation cer^nony, 827 

Ireland, conspiracy for separation of, a treason felony, 864, 366 

Lord High Steward, Hereditary Marshal aiiXChiof Butler of, rights of, at 
coronation, 3.31 ^ 

position of Church In, 399 
Irish censns, 344 

peers, creation of, 456 * 

Isle of Man, claim of Lord of, at coronation, 338 

Jews may not appoint to royal benciicca, or advise Crown as to presentations, 
394, .396 

joint ownership. Crown cannot share, with subject, 498 
judges, appointment and removal of, 318, 378 
liability of, 416 

judiciary and judicial authority, 317 — 319 

justice, Crown may not interfere with ordinary courts of. 378, 400 

justices, liability of, 416 

King as head of Church, 391, 392 

commands of, no justification for illegal acts, 382 
regnant, 363 

Sovereign cannot create another, 455 
style and titles of, 360, 361 
treason by compassing death etc. of, 346, 347 
See aUo Crown. 

King’s Champion, duties of, at coronation, 334 
maundy money, 466 
Bemembrancer, duties of, 470 — 472 
knights, creation of, 456 
laches by King, 374, 410 
Lancaster, suits relating to Duchy of, 413 

law, Crown in relation to, 399 — 417. See Crown In relation to law. 
execution of, 387 
Sovereign cannot change, 400 
, suspend, 379 

legal money tokens, 461 

pi-oceedings against Crown and its servants, 412 — 417 
effect on, of demise of Crown, 385, 386 
privilciges and exemptions of Crown in, 408 — 412 
tender in coins, 461 — 463 
legislation in Crown colonies, 423, 424 
parties necessary to, 317 

legislative institutions, grant of, to Crown colonies, 386 
legislature, functions of, 317 

letters of administration granted by British court abroad, sealing of, in TJnited 
Kingdom, 454 
marque and reprisal, 446 
patent, appointment of bishop by, 397, 398 

grant of representative government to colony by, 424 
titles of honour etc. by, 465, 476 
liberty of subject, extent of, 319 
licence for use of royal arms, 361, 362 
life peerages, creation of, 456 
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limitations, appricatfon of, against SoToreign, 374, 375 
of prerogative, statutoiy, 377 — 383 
local allegiance, 341 ^ ^ 

authority', abstract of census for, for purpose of statistics, 345 
Lord Chancellor, duty of, at cdironation ceremony, 326 

Great Chai^berlain, rights of, at coronation, 326', 830 
High Constable, rights of, at coronation, 326 

of Scot land, rights of, at coronation, 331 
Steward of Ireland, rights of, at coronation, 331 
Lord Ma^k^or of City of London, rights of, at coronation, 333 
Lords, Comfuittce of Privileges of House of, 456 
lords of manors, rights of certain, at coronation, 335 — 337 
* lunatics, care of, 476, 476 c 

Lyon King of Arms, right of, at coronation, 334 
magazines, setting fire to, 367 

Magna Ciirta, Crown can claim no prerogative contrary to, 372 

magnum servitium^ services incidental to, 328, 329 

maiming of King, treason by compassing, 346, 3/7 

maintenance of royaPforces, 419, 420 

mandamus by Grown, 4i^l 

marque, letters of, 446 

marriage of Qiiocu Duwager, effect of, 367 

solemnization of, by consular officer, 437 
marriages, royal, 370, 371 

Marshal of Ireland and Royal Standard-bearer, right of, at coronation, 331 

martial law, 402, 403, 444 

Master Falconer, right of, at coronation, 331 

of His Majesty's Household in Scotladd, right of, at coronation, 331 
Mint, 164 

the Horse, right of, at coronation, 334 
Mayor of Oxford, right of, at coronation, 332 
meaning of, 316 

measures, weights and, 474, 475 
meeting of Parliament, 389, 390 
members of Parliament, oath of allegiance by, 343 
Royal Family, 369 

mercantile marine, duties of consular officers in respect of, 436 

mcsseiigeis of public minister, immunity of, 432 

military authorities, jurisdiction of civil courts over, 403 

mincB, grant of laud by Crown will not pass, 479 

ministerial responsibUity, 382 

ministers, public, classification of, 423 

ministry, executive government vested in, 317 

minor. Sovereign never in law, 364 

Mint, Royal, 463 — 465 

misprision of treason, 353, 364 

time for indictment for, 410, 411 
merger does not apply to titles, 457 
money tokens, legaJ, 461 
monopolies, grant of, 488 
murage, 491 

mutiny, incitements to, 368, 369 
nationality, loss of, 340, 341 

native currency, issue of, or payment in, 462, 464 
natural aUegiance, meaning of, 339 

bom British subject, moaning of, 339, 340 
naturalisation in enemy's country after, or with view to hostilities, effect of, 347 
348 

naval forces, maintenance of, 420 
prize, 446 

fte exeat regno^ writ of, 446 

necessity of State, no justification for illegal acta, 382 
negligence by King, 374, 410 
neutral vessel running blockade, liability of, 447 
nonsuit, King not subject to, 399 
notarial acts by consular officers, 438 
oath, coTouation. See coronation oath, 
of allegiance, 342, 343 
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oaths, aclmmistratioii of, by ooiisular ofHcera, 438 

unlawftil, a treasonable ofl'enco, 358, 359 
offices connected with the coronation, 327, 328 ? 

eifcct of demise of Crown on certain, 334, 385 
new, creation of, by Sovereign, 387 
oath of allegiance required for certain, 342 
officers of Crown, action against, 413, 415, 4t6 
Ordination, oath of allegiance condition precedent to, 342 
outlawi-y, effect of sentence of, 354 

overt act, necessity for, in treason and treason felony, 351, 354 
palace, royal, no arrest within, 40!) 

Papist, exclusion from Crown of person becoming or marrying, 324 
pardon. Crown's ♦ight of, 404—407 
delegation of, 372 
limitations on, 381:: 
parenn patirim^ Crown as, 475, 476 
Parliament, Crown in relation to, 388 — 391 

may not rule without, 881 
dissolution, prorogation, and adjournment bf, 390 
effect on, of demise of Crown, 384 ^ 

extent of legislative power of, 317, 318 
right of access by, to Sovereign, 391 

to vary descent of Crown, 321 
sanction of, to dbrtain treaties, 439 — 442 
summons and meeting of, 389, 390 
passports, 437, 439 
liutentSf grant of, 488 
jicace, authority to malce, 427, 428 
declaration of , 442 — 144 
peerage, creation of, 456, 466 

peers, Queen Consort entitled to be tried by, 367 

trial of, for treason, or misprision of treason, 352, 354 
penalties, remission of, by Crown, 407 
person of Sovereign, immunity of, 373 
personal property of Crown, 494 
petition for pardon, 405 

oC right, remedy of, 413, 414 

none to Queen Consort, 365 
to the Crown, 383 
petty treason, 351 
piracy as treason, 349 
plenipotentiaries, meaning of, 440 
pontage, 491 

and passage, King not subject to, 408 
Ptipish religion, exclusion from Crown of person professing, 323 
X>orts and harbours, creation of, 458, 459 

right of public user of, 460 

pr^ewniuire^ penalty of, for certain treasonable offences, 323, 357, 358 

committing to prison out of realm, 404 
non-election of archbishop or bishop, 396 
offences connected with royal marriages, 371 
f^rcccdencc, acquisition of, 465 

prerogative, royal, 371 — 497. See royal prerogative, 
prerogatives of Queen Consort, 366 

Presbyterian Church in Scotland, oath for preservation of, 326, 339 
Prescription Acts, Crown not bouml by, unless named, 410 
proscriptive title against Crown, 484, 485 

preseiiUition of Sovereign to people at coronation ceremony, 326 

presentment of archbishops and bishops, 396 

presumption of royal grants, 483 — 483 

f^ress. Crown cannot control, 497 

Primate, duty of, at coronation ceremony, 326 

Prince and Princess of Wales, titles, status, and privileges of, 368, 369 
Princess Iloyal, 369, 370 

principal in second degree, and accessories in treason felony, 356, 367 
printing, privileges of Crown in respect of, 496, 497 
prisoner of war, assisting escape of, a treasonable offence, 868, 359 
contract by, 444 
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prisons, ousted etc., 408 

private rif^hta of subject, interference with, 441, 442 
Privileges of House of ^rds. Committee of, 466 

Prince and Princess of Wales, 368, 369 
Queen Consort, Sdb 

^vweign, 363, 364. See also royal prerogative. 

Privy Council, apj^eals to, 394, 4()JS 

effect on, of demise of Crown, 384 
Councillor, foreigner may not be, 381 
Seal, grants under, 477 
prize causes, appeals in, 402 
^ naval, 445 

probate by British Court in foreign country,, scaling of, In Onited Kingdom, 464 
procedure before Committee of Claims, 328 

process, immunity of public minister from civil or criiQ^iiial, 429, 480 
proclamation, alteration in royal style and titles by, 360 
Crown cannot make or unmake law by, 388 
pro-consuls, appointment of, 435 r. 

promulgation of bloclf^’de, effect of, 447 
property, personal, of Cyown, 494 
prorogation of Parliament, 391 
protector, creation of, 376 

protectorates, British, jurisdiction of Crown in, 404 
in case of Africa, 460 * 

Protestant reformed religion, coronation oath to maintain, 838 
public buildings, destruction of, 355 
ministers, classification of, 428 
offices all derived from Crown, 454, 465 
user of ports and harbours, 4 GO 
punishment, effect of endurance of, 407 

for misprision of treason, 354 
treason felony, 357 
treasonable offences, 357, 358 

pursuivants, three, of Scotland, right of, at coronation, 834 
pyx, trial of the, 469 — 472 

quays, right of assigning, for landing of merchandise, 469 
quo UiarrantOy 411 
Queen Anne's Bounty, 394 
Queen Consort, 366 — 367 
Dowager, 307 

compassing death of, 349 
regnant, 363 

husband of, 367 

rebellion, application of martial law during, 402, 403 
as constructive treason, 347 
recall of British subjects fi-om abroad, 446, 447 
receipt by Crown, 410 ' 
re-entry, right of, by Crown, 496 
refusal of dignity or honour, right of, 456 
regent, creation of, 376 

registers, certain, to be kept by consular officer, 437 
relations between Crown and subject, 338 — 859 
Crown's duty towards subject, 338, 339 

• subject's duty towards Crown, 339 — 359. See subject's duty towards Crown 
religion, Popish, exclusion from Crown of person professing, 324 
rc-marriage of Queen Dowager, effect of, 867 
remission of penalties by Crown, 407 
removal of guardians and custodians, 475 
judges, 318, 378 

representative Institutions, grant of, to colonies, 424 
effect of, 425 

reprieve, grant of, by Crown, 407 

reprisal, letters of, 445 

responsibility, ministerial, 382 

restraint of King, treason by compassing, 346, 847 

revenues, public, mode of Introduction of biU creating charge on, 390 

reversionary interests, grant of, by Crown, 438 

right, petition of, remedy by, 413, 414 
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riot, application of martial law daring, 402, 403 
may constitute treason, 348 

Borne, Church of, exclusion from Grown of person re^nciled with, 824 
punishment for obtaining bulls etc. from see 0^ 357, 368 
royal arms, 381, 362 * 

assent to bill, 390 

. ensigns and armorial flags and bauneis, 361 — 363 

Royal Family, 359 — 371 

children of sons of Sovereign etc., 370 
edacation and care of, 364, 365 
husband of Queen regnant, 367 
King rcgnaul, 363 
members of>859 

natural and political capacities of Sovereign, 363,364 
Prince and Princ^ of Wales, 368, 369 
Princess Royal, 3^, 370 
Queen Consort, 365 — 367 
Dowager, 867 , 

regnant, 863 ' ' • 

stylo and titles of King, 360, 361 
royal grants, 476 — 493 

constrnction of, 479 — 483 
franchises, 489 — 492 
mode of, 476 — 478 ^ 

presumption of, 483 — 485 
stamp duty, 493 
subject-matter of, 485 — 489 
Royal Highness, right to title of, 370 
marriages, 370, 371 
Mint, 463^465 
prerogative, 371 — 497 

constitutional checks on improper exercise, 382, 388 
Crown 2 iJA parent jkirtrim^ 476, 476 

the fountain of honour, 454 — 458 
in foreign relations 427 — 454. See Crown in foreign relations, 
relation to Parliament, 388 — 391 

the Church, 891 — 399. See Crown in relation to 
Church. 

colonies, 421 — 427, See Crown in relation to 
colonies. 

executive, 380 — 388 

law, 399-^17. See Crown in relation to law. 

royal forces, 417 — 421, See forces, royal, 

Crown in relation to. 
demise of the Crown, effect of, 383—^86 . 
general rights of Crown in relation to property, 493 — 497 
nature aud deflnitlon of, 371—373 * 

person by whom exercisable, 375—377 
ports and harbours, 468 — 460 
power and authority, 375 
pre-eminence of Sovereign, 373 — 376 
royal grants, 476 — 493. &e royal grants. 

Sovereign cannot grant away, 486 — 487 

statutory limitations, 377 — 382 

the coinage, 461 — 474. See coinage. 

war, in respect of, 444 — 448. See Crown in foreign relations, 
weights and measures, 474, 476 
Standard, 362 

style and titles, alterations in, 360 
salaries of consular officers, 438 
eeire/aeias^ 411 

Scotch peerages, creation of, 466 

Scotland, right of three heralds and pursuivants of, at coronation, 334 

rights of Principal Usher, Standard Bearer, and Lord High Constable of. 
at coronation, 330, 331 

the blaster of His Majesty's Household in, and Carver to His 
Majesty in, at coronation, 831 
suits and actions by and against Crown in, 416, 417 
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secret societies, {*onnation of, a treasonable offence, 358, 859 
secretary of legation or embassy, Immnnity of, 430>-^82 
Secretary of State, aotlm against, 418 

for v^r, functions of, 418 
security for costs by British odhsular officer, 438 
seditious llb(^ Somposing cto. a treasonable offence, 358, 359 
separation of Irel^d, conspiracy^ for. a treason felony, 864, 855 
servants of Crown, actions against, 413, 415, 416 
servloea oonnect<3d with offices, pertaining to coronation, 331 — 834 

tenure of lands, pertaining to coronation, 334 — 330 
hereditary in gross, pertaining to coronation, 328 — 331 
settled colonics, power of Crown to constitute courts in, 404 
^ sheriffs, appointment of, 492 

of City of London, right of, at oorouatton, 836 
shipping. Crown may not lay embargo on, 460 ^ 

ships, duties of consular officers iu respect of, 486 

near China and Japan, laws for government of British subjects In, 492, 498 
sickness of Sovereign, effect of, 376 ^ 

sign man^f^l, grants uhder, 477, 478 
silver, legal tender of, 

Solicitor- General, appearance of, 412 
sou of King, compassing death of, 319 

SoTeraign, position of, with respect to law of land, 818, 819. See King; 

Crown. • 

power, composition of, 317 
s[)irltual jurisdictions annexed to Crown, 392 
sponsions, meaning of, 440 
stamp duty on royal grants, 493 

Standard Bearer of Scotland, Hereditary, right of, at coronation, 331 
Standard, Royal, 302 
state of war, 442, 443 

State of Jersey, right of, through bailiff, at coronation, 834, 335 
statistics, ub-^tract of census for local authority, for purpose of, 845 
status of children born outside British dominions, 340 
Prince and Princess of Wales, 368, 369 
statute, King not bound by, unless named etc., 409 
title to Crown under, 321, 322 
statetory limitations on descent of Crown, .321, 322 
provisions securing succession, 323, 324 
subject and Crown, relations between, 338 — 359 
Crown's duty towards sulgcct, 338, 339 

subject's duty towards Crown, 339 — 359. See subject's duty towards Crown, 
subject, extent of liberty of, 319 

private rights of. Interference with, 441, 442 
subject's duty towards Crown, 339 — 359 
allegiance, 339 — 343. See allegiance, 
the census, 343 — 345 
treason, crime of, 345 — 359. See treason. 

succession to Crown, punishment for denying right of Crown and Parliament to 
limit, 358 

statutory provisions securing, 823, 324 
treason by hindering, 350 
snits at law, immunity of Sovereign from, 373, 374 
summons and meeting of Parliament, 389, 390 
supreme command of royal forces, 418, 419 
surrender of copyhold to King, 477 
suspension of law by Crown, forbidden, 379 
synods, ecclesiastical. King's control over, 393 
taxes, Crown cannot grant exemptions from, 488 
impose, 379, 380, 487 
Te JOeum at coronation ceremony, 326 
tender, legal, 461 — 463 

tenure of Crown, statutory oonditions of, 824, 325 
the consular service, 434 — 439 
classification of, 434 
powers and duties of officers, 486—435 
rights and privileges of, 438, 489 
the King can do no wrong,** application of ntaxfm, 874 
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* “the Kin^ ne^er dies,” application of maxim, 326, 375 

the Bojal Family. ^ Itoyal Family. 

** time does not run against the King,” application^ maxim, 374, 375, 410, 484 
time for action against public officer, 416 ^ 

proceedings for treason, 346, 853, 4 BO, 411 

relating to exercise of Crown*8 foreigiT jurisdiction, 463 
tithes, Crown’s right to certain, 894 
^ liability of demesne lands of Crowtf to, 494 * 

title against Crown, statutory time for acquisition of, 484 
title to the Crown, 320 — 338 
accession, 325 
at common law, 320 
coronation# 32G — 333. See coranation. 
statutory conditions of tenure, 324, 325 

provisions securing succession, 323, 324 
nndcr statute, 3 A , 322 

titles of honour, dignity etc., acquisition of, 455 

^ extinguishment of, 457 

Prince of Wales, 368 ^ - 

present royal, 360 y 

toll, grant of exemptions from, 488 ^ 

right to take, 487 
King not subject to, 408 
Queen Consort not subject to, 366 

tortious acts, liability of ministers ami servants of Crown for, 383, 386, 387, 415 
trade, right of, 488, 489 

transubstantiation, declaration against, by King or Queen, 324 
treason, 346 — 359 etc. • 

acts etc., constituting, 346 — 360 
evidence on trial for, 352, 354 
in general, 315, 346 
liability for, of alien, 345, 310 

husband of Queen regnant, 367 
Queen Consort, 366 
misprision of treason, 353, 354 
mode of trial, 352 
no extradition treaty for, 346 
overt act necessary, 351 

in ease of treason felony, 354 
punishment for, 352, 353 
time for proceedings for, 353, 410, 41 1 
treason felony, 364 — 357 
indictment for, 356 
penalty for, 357 

principal in second degree and accessories, 356, 357 
treasonable ofi'ences, 857 — 359 
treasure trove, grant of, 372 
treaties,^427, 439 — 442 

extmdition, j;rcason not a crime for which Crown may make, 346 
trial foB treason, 352^ 

of the pyx, 469 — 472 
trusted, Sovereign as, 494, 495 
Ulster King of Arms, right of, at coronation, 334 
uncertainty of royal grant, effect of, 481 
undesirable aliens, 446 
Union flag or Jack, 363, 363 
user of ports and harbours, 460 
Usher of the White Rod, right of, at coronation, 330 
vacancy of the throne, 376, 377 
vessel, neutral, running blockade, liability of, 447 
of war, setting Are to, 357 
veto, Crown’s right of, in Crown colonies, 423, 424 
vice-consuls, appointment of, 435 
Waferer, rights and duties of, at coronation, 337 
waiver of immunity by public minister, 431 

Wales, Prince and Princess of, titles, status and privileges of, 868, 869 
war, iwplioatlon of martial law in time of, 402, 403 

British subject cannot divest nationality in ume of, 341 
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war, declaratic^n of, 380, 427, 428, 442 — 444 

duty of Bubjecta to serve King in time of, 339 
levying etc. agai^t Sovereign, 347, 348, 356 
prerogatives relating to, 444 — 448 
warren, free, 491 
weights and m&«6nres, 474, 475 
wife of King, coijijpassing death^of, 349 
will of Queen Consort, 365 

wounding of King, treason by compassing, 346, 347, 

“ wreck,” grant of, by Crown, 479 
writ of sum mens, creation of peerage by, 455 
White Rod, Usher of, right of, at coronation, 329 
^ wrong, Sovereign cannot do, 374 r. 

CONSULS. Sec CoNFMOT OF LAWS ; Constitution** L Law. 

“CROWN AND CROWN COLONIES. Sec Constitution at* Law. 

CUERENO^?!^*- Afa Convict op Laws ? Constitutional Law, 


DOMICIL. See ConfIiTOT op Laws. 


EXECUTIVE. See CONSTITUTIONAI. Law. 
FiXTERRlTORTALITY. See Constitutional Law. 


FOREIGN JUDGMENTS. See Conflict op TjAWS. 


IMMOVABLES. See Conflict op Laws. 

INJURIOUS AFFECTION OF LAND. See CoRiruLSonv PuaoHASB. 
INTBItNATIONAL LAW. See Conflict of Laws. 

IRELAND. See Constitutional Law. 

IRISH JUDGMENTS. See OONPLTOT OP TiAWS. 


JUDGMENTS IIT PJSIlSO^rAM IN 11 tlM. See Confliot of Laws, 


KING. See CONSTITUTIONAL Law. 


LETTERS OF MARQUE AND REPRISAL. See Constitutional t-AW. 


CARTA, See Constitutional Law. 
MINT. Sec Constitutional Law. 
MOVABLES. See Conflict of Laws. 


Mt^JMUNlRB, See Constitutional Law. 
PROTECTORATES. See CONSTITUTIONAL Law. 


QUEEN ANNE’S BOUNTY. See Constitutional Law. 
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RECOUPMENT. See CoKfi*ui*soRT Pubohasb. 

ROYAIi FAMILY. See Constitutionai. IjAW- 

e- 

BCOTTISU JUDGMENTS. See Cokfliot of lHwa. 
■■tinOTLAND. See Constitutional Law. • 

SUBJECT. See Constitutional Law. 

SUBSOIL. See Compulhout Purchase. 

SUCCESSION TO PROPERTY. See Conflict of Laws. 
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